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HILARY  TERM,  1822. 

•  * 

*  1822. 


Walter  ».  Smith.  wrfw./.y, 

January  23. 

ROVER  for  the  conversion  of  a  watch,  watch  chain.  The  General 

P&wnbrokcr'A 
and  seals.     Plea,  Not  Guilty,  and  issue  joined,     ^t  the  Act,  S9&4o 

trial  before  J66o/^  C.J.  at  the  London  adjourned  Sit-  ^^'^jed^'g 
tings  after  last  Term,  the  case  proved  in  evidence  was  tliat  goods,  &c. 

which  are 

this : — The  plaintiff  had  pawned  his  watch,  valued  at  ten  pledged  and 

guineas,  with  the  defendant,  who  is  a  regularly  licensed  d^med  within 
pawnbroker,  for  the  sum  of  ftvo  guineas,  and#eAived  ^J^^^^^S* 
the  usual  duplicate  required  to  be  given  by  the  GeneraiMedging,  shall 
Pawnbroker's  Act,  39  &  40  Geo.  3.  c.  99.     Aftft  the  andmay^be' 
year  and  a  day  allowed  by  the  17th  section  oPthat  statute  ^'^iJjfroJer . 
to   the  pawner   to  redeem   th%pledge,  had  expired,  the  Held,  that 

A  where  the 

plaintiff  applied  to  the  defendant  to  l|§ve  his  watch,  watch  plaintiff  had 

pawned  a 
watch,  ^c.  and,  after  the  year  had  expired,  tendered  to  the  pawnbroker  the  money 
lent,  and  interest,  and  the  pawnbroker  refused  to  deliver,  b^might. maintain  trover, 
not  having  forfeited  his  title  to  the  ^oods  by  reason  of  that  section  of  the  stalnte. 

VOL.    I.  fli  A 


Smith. 
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1822.         chain,  and  seals  returned  to  him,  and  tendered  the  money 
^^^^         lent  thereon,  together  with^tbe  interest  which  had  accrued 

Walter  »       o  • 

V.  on  the  money  lent;  but  the  defendant  refused  to  deliver 

the  pledge,  on  the  ground  that  it  was  forfeited  by  the  ex- 
piration of  the  year  f|fter  the  day  ef  pledging,  not  liaving 
been  redeemed  within  that  time.  *  It  was  proved  as  a  fact, 
.  that  the  defendant  had  not  sold  or  otherwise  disposed  of 
the  pledge  at  tne  time  of  the  demand  and  refusal.  The 
questioilkt  the  trial  was,  whether  this  action  would  lie, 
by  reason  of  the  construction  of  the  17th  section  of  the 
Pawnbroker's  Act.  The  Chief  Justice  was  of  opinion, 
that  the  plaintiff  had  not  so  far  forfeited  his  interest  in  the 
goods  as  to  deprive  him  of  any  remedy  against  the  pawn- 
•  broker,  and  the  defendant  having  refused  to  deliver  them 
up  after  the  tender  of  the  money  lent,  and  interest  due 
thereon,  he  was  guilty  of  a  conversion,  and,  therefore, 
trover  would  lie.  The  jury  found  their  verdict  for  the 
plaintiff. 

Gurney  now  moved  for  a  rule  to  shew  cause,  why  the 
verdict  for  the  plaintiff  should  not  be  set  aside,  and  a  non- 
suit entered.  He  contended,  that  according  to  the  true 
construction  of  39  &  40  Geo.  3.  c.  99.  s.  17,  the  plaintiff 
could  not  maintain  this  action.  By  that  section  it  is 
declared,  "  that  all  goods  and  chattels  which  shall  be 
pawned  or  pledged  shall  be  deemed  forfeited,  and  may  be 
sold%t^e  expiration  of  t>ne  whole  year,  exclusive  of  the 

j^day  on  which  the  goods  and  chattels  are  so  pawned,  as 
afor€iaid."     The   remainder   of  this   section  merely  de- 

,  dared,  that  the  sale  of  the  forfeited  pledge  should  take 
place  under  certain  regul^ons.  Now,  by  the  provisions 
of  this  seAion,  it  y med  perfectly  clear,  that  the  power 
of  redemption  was  gone  as  soon  as  the  year  and  the  day 
expired.  It  was  true,  that  by  the  19th  section,  *^  in  case 
any  person  entitled  to  redeem  goods  in  pledge  shall,  be- 


HILARY   TEftM,   SECOND   GEO.  IT.  3 

foie^  or  upon  Uie  expiration  of  the  said  one  year  from  the        1822. 
time  of  pawning  the  same,  give  notice  in  writing  or  in      waltik 
the  pretence  of  odq  witness,  to  the  pawnbroker,  or  leave  ^* 

the  aaine  at  his  usual  place  of  abode,  not  to  sell  the 
same^  at  the  end  of  the  said  first  jeiTi  then,  and  in  every 
such  case,  such  goods  shall  not  be  sold  or  disposed  of  bj 
the  pawnbroker  until  after  the  expiration  of  three  calendar 
months,  to  be  computed  from  the  expiration  of  the  said 
year,  during  which  said  term  of  three  calendar  months, 
the  owner  of^the  said  goods  shall  have  liberty  to  redeem 
the  same  upon  the  terms  stipulated  in  the  act."  In  this 
case,  however,  no  such  notice  had  been  given,  but  the 
year  and  the  day  were  suffered  to  expire,  and,  therefore, 
the  plaintiff  had  forfeited  all  title  to  the  goods.  No  mean- 
ing could  be  given  to  the  words  ''  shall  be  deemed  for' 
fated,**  other  than  that  now  contended  for,  unless  they 
could  be  in  any  way  controuled  by  the  19th  section^  but 
as  the  plaintiff  had  not  brought  himself  within  the  pro- 
tection there  given,  the  1 7ih  section  must  be  considered 
as  working  a  forfeiture ;  for  the  moment  the  year  and  the 
day  expired,  all  right  or  interest  in  the  owner  of  the  goods 
was  gone,  and  the  pawnbroker  had  a  right  to  dispose  of 
them  in  the  manner  provided  by  the  act,  there  being  no 
other  mode  provided,  of  indemnifying  him  for  any  ex- 
pencea  he  might  have  incurred.  It  had  always  been  under- 
stood in  the  trade  and  business  of  a  pawnbroker,  that  this 
was  the  meaning  of  the  statute.  There  was  no  meaning 
in  language,  unless  the  words  of  the  17th  section  were  to  . 
have  this  construction,  and  therefore  the  defendant  was 
to  enter  a  nonsuit.  ' 


Abbott,  C.J. — I  am  of  opinion,  ^at  we  cannot  give 
to  the  word  ''  forfeited**  the  effect  contended  for  in  argu- 
ment, and  for  this  reason,-^orfei/tire,  imports  that  the 
party  forfeiting  has  lost  the  entire  absolute  right  to  the 

t'     A  2 
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1822.        property;  whereas    it   is  manifest^  that  after  the    period 
,^^]^J^^      which  the  law  has  fixed  by  this  statute^  namely,  a  year  and 
V     <       a  day,  though  the  goods  are  declared  to  be  forfeited,  and 
may  be  sold,  yet  the  whole  property  in  the  goods  is  not 
gone  from  the  original  owner.     If  that  were  so,  the  sale 
would   be  entirely  for  the  benefit  of  the  pawnbroker,  but 
that  evidently  was  not  the   intention  of  the  legislature. 
The  object  of  the  legislature  in  giving  the  pawnbroker  a 
power  of  sale,  is  to  enable  him  to  reimburse  himself  for 
the  money  lent,  and   for  the  interest  which  has  accrued ; 
but  at  the  same  time  the  statute  gives  the  original  owner 
an  opportunity  of  redeeming  his  property  before  the  sale 
takes   place.     Looking    to  the  provisions  of  the  act  of 
parliament,  it  is  impossible  to  put  that  sense  upon    the 
word   ''  forfeited,"   which  is  contended  for.     It  is  quite 
unnecessary  to  do  so.     The  act  may  stand  well  enough, 
and  answer  all  the  purposes  of  justice  without  it.     If  at 
the  end  of  the  year  and  the  day,  the  pledge  be  not  re- 
deemed, the  pawnbroker  may  take  measures  for  putting 
up  the  property  for  sale ;  but  if  at  any  time  before  the 
sale  has  taken  place,  the  owner  tenders  the  principal  and 
interest  of  the  money  lent,  and  all  the  expences  incurred, 
the  pawnbroker  may,  with  very  great  justice,  restore  the 
goods.     He  sustains  no  injury,  and  is  just  in  the  same  si- 
tuation in  which  he  would  be  if  the  goods  were  actually 
sold ;  because,  by  the  20th  section,  the  overplus,  if  any, 
after  deducting  the  principal,  interest,  and  expences,  must 
be  paid  on  demand  to  the  owner,  at  anytime  within  three 
years  after   such  sale;    whereas  a  contrary  construction 
would  impose  the  mo&t  serious  injury  on  the  owner  of  the 
goods.     It  appears  to  ma^  therefore,  that  the  most  just 
and  reasonable  cohatruction  we  can  put  upon  this  statute 
is  to  say,  that  the  right  to  the  goods  is  not  absolutely  for- 
feited  by  the  17th  section,  notwithstanding  the  want  of^ 
notice  under  the  19th  section. 
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Baylby,  J. — I  am  of  the  same  opinion.  I  do  not  1822. 
think  that  the  construction  we  are  now  putting  upon  this  ^^^^^ 
statute  can  make  any  difference  to  the  pawnbroker,  be-  v. 

cause  the  power  of  sale  is  only  given  for  the  purpose  of  ^^^' 

reimbursing  him,  and  paying  whatever  interest  is  due  at 
the  time  of  sale.  The  pawnbroker,  by  the  sale,  gets  his 
principal  and  interest,  and  if  the  party  pledging,  before 
any  sale  takes  place,  reimburses  the  pawnbroker  for  every 
expence  he  has  incurred  in  the  progress  towards  making 
the  sale,  it  seems  to  me,  that  he  has  complied  with  every 
thing  which,  according  to  the  act  of  parliament,  ought  to 
be  done.  The  words  of  the  J  7th  section  are,  '^  shall  be 
deemed  forfeited,  and  may  be  soldJ'  I  do  not  think  that 
means  so  forfeited  as  to  become  the  absolute  property  of 
the  pawnbroker,  but  only  so  far  as  that  the  pawnbroker 
may  take  steps  towards  proceeding  to  sell,  aiid  if  the 
original  proprietor  tenders  every  thing  which  the  pawn- 
broker can  demand  or  receive  before  the  sale  takes  place, 
he  has  the  power  of  redemption. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think^ 
that  by  the  ]  7th  section,  the  pawn  is  not  to  be  considered 
forfeited  to  ajl  intents  and  purposes,  if  not  redeemed 
within  the  year  and  day ;  but  only  to  enable  the  pawn- 
broker to  sell  the  pledge  for  the  purpose  of  raising  the 
principal  money,  interest,  and  warehouse  room,  due 
thereon.  The  profit  which  the  pawnbroker  is  entitled 
to  take,  is  so  much,  according  to  the  amount  of  the  sum 
lent  upon  the  pledge,  from,  and  during  the  time  the  pro- 
perty remains  in  pawn.  Therefore,  I  apprehend,  that  so 
long  as  the  pledge  remains  undisposed  of,  the  original 
owner  has  the  power  of  redeeming  it,  because  the  right 
to  sell  is  only  for  the  purpose  of  enabling  the  pawnbroker 
to  obtain  his  profit  upon  the  pawn.  The  object  of  the 
sale  is  not  for  the  benefit  of  the  pawnbroker  merely,  be- 
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1822.        cause  he  can  only  take  to  himself  the  principal|  interest, 

^yp^        and  other  incidental  ezpences,  returning  to  the  owner  the 

V.  surplus  after  sale.    The  plaintiff  in  this  case  tendered  the 

Smith*  k-  r 

money  lent,  and  the  interest,  and,  I  think,  he  had  a  right 

to  redeem  his  property  upon  paying  the  principal,  profit, 

and  expences  mcurred.     If  the  pawn  were  absolutely 

forfeited  by  the  17th  section,  the  other  provbions  of  the 

statute  would  be  absolutely  useless,  and  such  advantages 

would  be  given  to  the  pawnbroker  as  could  never  have 

been  contemplated  by  the  legislature.     I   am  clearly  of 

opinion,  that  if  the  pawner  tenders  the  principal,  interest, 

and  expences,  at  any  time  before  sale,  he  is  entitled  to 

redeem  his  property,  and  that  it  is  not  forfeited  by  force 

of  the    17th  section,  if  not  redeemed  within  the  time 

there  stipulated. 

Best,  J. — This  statute  having  been  passed  for  the  pur- 
pose principally  of  protecting  the  labouring  classes  of  the 
community  against  the  improper  practices  of  pawnbrokers, 
it  is  fit  we  should  put  such  a  construction  upon  it  as 
shall  do  no  injustice  to  the  pawnbroker,  but  at  the  same 
time,  shall  give  a  protection  to  those  whose  misfortunes 
compel  them  to  resort  to  this  mode  of  relieving  their 
distresses.  The  difficulty  in  this  case  has  arisen  upon 
the  construction  of  the  word  *'  forfeited,"  which,  generally 
speaking,  has  a  different  meaning  from  that  obviously 
given  to  it  by  this  statute.  The  word  ^'  forfeited,"  in  its 
ordinary  sense,  means  putting  an  end  to  all  right  of  pro- 
perty in  the  person  to  whom  it  originally  belonged,  and  to 
transfer  it  to  somebody  else.  The  legislature  could  not 
have  meant  to  convey  that  sense  by  the  word  here  used. 
It  would  have  been  most  unjust  so  to  declare;  but  if  that 
had  been  their  intention,  it  would  have  been  unnecessary 
to  say,  that  after  the  expiration  of  twelve  months  the 
pawnbroker  might  sell,  for,  if  the  goods  were  completely 
forfeited  to  all  intents  and  purposes,  the  right  of  sale  and 
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disposal  would  vest  as  a  matter  of  course  in  the  pawn-        1822. 
broker;  but  that  certainly  was  not  the  intention  of  the      Walter 
legislature,  for  they  have  only  said,  that  the  goods  shall  ^* 

be  deemed  forfeited,  and  **  may  be  sold^  at  the  expi- 
ration of  one  whole  year.  These  latter  words  would 
be  unnecessary  if  the  word  *^  forfeited  ^  were  to  have  the 
ordinary  construction  which  belongs  to  it.  The  words 
**  may  be  sold,'*  clearly  mean  '^  may  be  sold  Tor  the  benefit 
of  the  pawner,''  who  is  to  receive  the  surplus  after  the 
pawnbroker  has  satisfied  his  demand  for  money  lent,  and 
the  high  rate  of  interest  due  upon  the  property  whilst  it 
remained  in  plec^e.  It  would  be  absurd  to  say,  that  the 
property  becomes  absolutely  forfeited,  if  not  redeemed 
within  the  time  specified  by  the  1 7th  section.  It  can  be 
no  benefit  to  the  pawnbroker  to  sell  so  long  as  he  gets  all 
his  money  back,  and  his  legitimate  profits ;  but  to  the 
pawner  it  may  be  a  matter  of  great  importance  to  have 
his  property  restored,  by  patting  the  pawnbroker  in  as 
good  a  situation  as  he  possibly  could  be,  with  reference  to 
this  act  of  parliament.  It  is  said  that  the  pawnbroker  is 
put  to  certain  expence^,  and  that  there  is  no  other  mode 
of  indemnifying  him  except  by  the  sale  of  the  goods 
pledged.  Whatever  expences  he  has  fairly  and  legiti- 
mately incurred,  he  is  entitled  to  receive.  It  would  be 
unnecessary  that  this  act  should  provide  for  tliat,  because 
every  broker,  of  whatsoever  denomination,  has  his  lien  for 
any  expences  he  has  incurred,  with  reference  to  the  goods 
of  another  in  his  possession.  But  in  cases  of  this  de- 
scription it  would  be  very  difiicult  to  apportion  the  ex- 
pence  on  each  minute  article  contained  in  a  pawnbroker's 
catalogue  of  sale.  There  is  no  coin  in  the  realm  which 
would  be  sufiiciently  small  for  a  tender  in  many  instances, 
to  cover  the  expence  incurred  by  the  pawnbroker.  That 
question,  however,  does  not  arise  in  this  case.  I  am  of 
opinion  that  this  verdict  ought  to  stand. 

Rule  refused. 
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j^^\5.  '^^  ^^^^  ^-  Patrick  Donn. 


Where  ao  in-  X  HIS  was  an  information  filed  bj  his  Majesty's  At- 
peijnry.  com-  toraey-General,  at  the  instance  of  the  House  of  Com- 
a'selMtGom.    "<>"«»  against  the  defendant*  for  wilful  and  corrupt  perjury. 


mtttee  of  the  assumed  upon  evidence  siveu  by  him  on  oath  before  a 
HooseofCoiii-        ^  \.    .       .»  II         ,  .  •         r 

mons,  appoint-  committee  of  that  House,  ballotted   to  try  the  merits  of 

ed  to  try  and  •  ■  ^  r  l        ^ 

determine  the    ^^^  petitions,  against  the  return  of  members  to  serve  in 

meriti  of  an      parliament  for  the  borough  of  St.  Ives^  in  the  county  of 

red,  that  the     Cornwall.     The  defendant  pleaded  Not  Guilty;    and  at 

appointed  for    ^^  Sittings  in  fVestmimter  after  last  Michaelmas  Term* 

Md  S^^t^e    ^^^^^^  Abbott,  C.  J.,  the  defendant  was  found  guilty, 
committee 

to  **  try  the  Harrison  now  moved  for  a  rule  to  shew  cause  why  the 

pSu?on  "&c!:  verdict  should  not  be  set  aside,  and   a  new  trial  granted. 

Held,  that  the   He  made  two  points,  I.  That  the  oath  required  to  be  ad- 

Mtnationofthe  ^  ^ 

committee  was  ministered  to  the  members  of  the  election  committee  in 

well  de8cril>ed 

toiopportthe  question,  in  pursuance  of  10  Geo.  3.  c.  l6.  s.  13,  had 
tilooffh  "lie-  not  been  properly  stated  in  any  of  the  counts  of  the  in- 
scribed in  formation ;  and,  2.  That  the  committee  had  been  impro- 
a.  13,  asaSe-  perly  described  in  all  the  counts,  with  reference  to  their 
iee*'*^to"I^*^'  situation  under  that  act  of  parliament.     Tliere  had  been 

and  determine  two  petitions  presented  to  the  House  of  Commons  against 
the  meriti  of  "^  '  .  .  ** 

the  reinm  or    the  return  of  /.  JR.  G.,  £sq.   to  serve  in   parliament  for 

the  borough  of  St.  Ives.  Tlie  first  petition  complained 
of  nothing  connected  with  the  election  itself,  but  only  of 
the  retuni ;  and  prayed  that  the  election  and  return  might 
be  declared  null  and  void.  The  second  petition  com- 
plained, that  the  member  returned  had  been  guilty  of 
treating ;  that  persons  who  had  received  parochial  relief 
within  twelve  months  previous  to  the  election  had  been 
illegally  and  improperly  permitted  to  vote ;  and  it  farther 
alleged  an  illegal  interference  at  the  election  of  persons 
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connected  with  the  revenue;  and  in  conclusion  prayed,  1B22. 
that  the  House  would  take  the  premises  inlo  consider-  »|»|,e  i^,„^ 
aiion,  and  declare  that  the  said  /.  R.G.,  Esq.  was  not 
duly  elected,  and  ought  not  to  have  been  returned  to  serve 
in  parliament  for  the  said  borough.  The  infortnatioa 
stated,  that  the  committee  chosen,  nominated,  and  selected 
to  be  a  Select  Committee,  to  try  and  determine  the  merits 
of  the  said  election,  had  duly  assembled,  and  had  taken 
the  following  oath,  namely,  "  You  and  each  of  you  shall, 
ypell  and  truly,  try  the  matter  of  the  petitions  referred  to 
you,  and  a  true  judgment  give  according  to  the  evidence." 
The  first  objection  therefore  was,  that  the  oath  adminis- 
tered to  the  committee  had  not  been  properly  stated  with 
reference  to  the  purpose  for  which  they  were  assembled. 
The  oath  required  them  to  try  the  matter  of  the  petitions ; 
and  in  the  information  they  were  averred  to  be  '^  chosen, 
nominated,  and  selected  to  try  and  determine  the  merits 
of  the  said  election.''  Now  the  merits  of  the  election 
and  the  petition  might  be  totally  different  things.  The 
merits  of  the  election  might  be  a  proposition  more  com- 
prehensive, and  embracing  a  greater  number  of  circum- 
stances than  the  mere  petition  itself,  which  might  have 
relation  only  to  form  and  not  substance.  Therefore  there 
was  a  misdescription  of  the  oath  which  ought  to  have 
been  administered  to  the  committee.  Then,  as  to  the 
situation  of  the  committee  when  sworn,  they  appeared 
not  to  be  properly  described  according  to  the  act  of  par- 
liament. In  10  Geo.  3.  c.  16.  s.  13,  they  are  to  be  "  a 
Select  Committee  to  try  and  determine  the  merits  of  the 
return  or  election."  Now  there  is  a  main  distinction  be- 
tween the  return  and  the  election ;  for  the  return  may  be 
good  in  point  of  form,  and  the  election  bad  on  the  merits. 
Petitions  have  been  frequently  preferred  merely  against 
the  return,  without  reference  to  the  election ;  and  there- 
fore if  there  be  a  distinction  between  the  return  and  the 
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1822.        election,  the  objection  to  this  information  arises,  and  the 

TheKiNo      •'^u^^^^^"   ^^  the  committee  has  not  been   properly  de- 

V.  scribed.     He  referred  to  the  Morpeth  case,  in  1775(a); 

the  Middlesex  case  ( 6 ),   and   the  Westminster  case,    in 

1805(c);  as  cases  shewing  that  the  return  is  frequently 

considered  unconnect^  with  the  election. 

Abbott,  C.  J. — I  am  of  opinion   that  there  is   no 
ground  for  disturbing  the  verdict  in  this  case.    The  sta- 
tute says,  that  the  committee  '^  shall  be  a  Select  Committee 
to  try  and  determine  the  merits  of  the  return  or  election, 
appointed  by  the  House  to  be  taken  into  consideration.*' 
Having  been  sworn  fur  that  purpose,  they  become  a  com- 
mittee to  try  the  return  of  the  election,  if  the  merits  of 
the   return  be  distinct   from  the  merits  of  the  election. 
If  they  are  different  things,  then  the  committee  are  sworn 
either  to  try  the  merits  of  the  election,  if  that  be  the  ob- 
ject, or  sworn  to  try  the  merits  of  the  return,  if  that  is 
referred  to  their  consideration.     But  when  they  are  sworn 
to  try  the  merits  of  the  election  or  return,  then  the  merits 
of  the  return  being  wholly  dependent  upon  the  merits  of 
the   election,  they  are  properly  sworn ;  and  therefore  it 
appears  to  me,  that  they  are  described  correctly,  when  it 
is  stated  that  they  are  sworn   to   try  and  determine   the 
merits  of  the  election.     I  also  think  that  the  description 
of  the  oath  is  equally  good.     What  is  the  effect  of  it  ? 
They  are  sworn  according  to  the  terms  of  it,  **  well  and 
truly  to  try  the  matter  of  the  petition.''    That  is,  in  effect, 
to  try  and  determine  the  merits  of  the  election.     They 
become  a  committee  for  that  purpose,  and  so  the  statute 
declares  they  shall  be.    The  matter  of  the  petition  is  the 
merits  of  the  election;  for  the   return  in  this  case  can 
be  only  bad  provided  the  election  is  bad.    There  may  be 

(a  )  2  Peck.  Elec.  Cases,'  S81.  (c)  1  Peck.  Elec.  Cases,  4^. 

(6)  S.B.  Rep.  387. 
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cases  where  the  complaint  is  wholly  agauist  the   return,        1822. 
but  here  the  return  is  purely  consequential.   I  think  there-      xiHTKnio 
fore  that  in  this  case  the  rule  ought  to  be  refused*  «• 

DUNM. 

The  rest  of  the  Court  concurred. 

Per  Curiam. 

Rule  refused. 


Wood  v.  Veal,  Gent.  j^r^^^s. 


•t  RES  PASS  for  breaking  and  entering  the  plaintiff's  Where  a  way 
dose. — Plea,  1st.  Not  Guilty;   2d.  that  the  said  close  by  the  poblie 
was  a  common  and  public  highway,    llie  cause  was  tried  n^mbe^cf 
before  JbbotL  C.  J.  at  the  adjourned  Middlesex  Sittings  y«»"  ?^«r.* 

'  .         .  clote,  leading 

after  last  Jlf«cAae/imM  Term,  when  it  appeared  in  evidencci  only  to  the 
that  in  the  year  1796  the  plaintiff  purchased  the  estate  of  gees,  there  be- 
which  the  iocui  im  quo  formed  a  part,  subject  to  a  lease  |^^  hfare  "the 
for  ninety-nine  years,  which  expired  in  1818.    The  estate  priTityof  the 

.  ,   ,  1  •  I      I       Y  landlord  and 

comprised  several  houses  to  which  the  ioctis  tit  ^tio  was  a  dedication 

the  only  access,  being  a  place   called  Litile  Abingdon  puuj^  jg  ^ 

Street f  m  the  City  of  fVestminster,  and  terminating  in  a  »«n»»*l  <p  con- 
'  -^  stitnte  it  a 

cut  de  sac.    The  back  of  the  defendant's  premises  abutted  public  high- 
on  Lattle  Abingdon  Street^  but  his  house  was  not  situate  evidence  that 
within  it.    Shortly  after  the  expiration  of  the  lease,  the  hMbee!II*Jved 
plaintiff  erected  a  fence  across  the  entrance  of  the  street,  ^^^  lighted  for 
and  restricted  the  use  of  it  to  the  tenants  of  the  houses  ber  of  years, 
therein  situated,  and  their  visitants.     This  fence  the  de-  Jhority^^f  a"' 

fendant  removed,  which  was  the  trespass  complained  of.  Public,  local, 
^  .  ^  and  personal 

On  the  part  of  the  defendant  evidence  was  produced  to  act  of  parlia- 

shew,  that  lAUle  Abingdon  Street  had  for  a  great  number  jt^  en*amerat- 

ed  by  name 
amongst  the 

pablic  streets,  lanes,  &e,  within  tlie  scope  of  the  statute,  but  does  not  prejudice  the 

reversionary  rights  of  the  owner  of  the  fee. 
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1822.         of  years  been  lighted  and  paved  under  the  authority  of  a 
^^^^^         public,  local,  and  personal  act  of  parliament,  passed  for 
^'  lighting  and  paving  the  public  streets,  lanes,  alleys,  &c. 

therein  mentioned,  amongst  which  Liltle  Abingdon  Street 
was  enumerated  by  name.  A  great  number  of  witnesses 
praved,  that  for  more  than  sixty  years  there  had  been  no 
obstruction  whatever  in  the  use  of  the  street  by  the  public. 
The  learned  Judge  charged  the  jury  that  the  mere  user  of 
the  street  in  question  by  the  public,  unless  it  had  been 
originally  dedicated  to  it  by  the  ground  landlord,  would 
not  make  out  the  defendant's  plea.  The  dedication  of  it 
to  the  public  by  the  lessees  of  the  ground  landlord,  uas 
not  sufficient  to  constitute  it  a  public  highway;  and,  after 
their  tenancy  had  expired,  persons  going  upon  the  locus 
in  quo  would  be  trespassers,  without  the  leave  and  licence 
of  the  landlord.  The  jury,  under  this  direction,  found  a 
verdict  for  the  plaiutifT,  with  nominal  damages. 

Gurney  now  moved  for  a  new  trial  on  two  grounds, 
first,  a  misdirection  of  the  learned  Judge  in  point  of  law ; 
and,  second,  that  the  verdict  was  against  the  weight  of 
evidence.  As  to  the  first  ground  he  contended,  that  the 
learned  Judge  ought  to  have  told  the  jury,  that  as  this 
street  was  mentioned  in  the  act  of  parliament  for  paving 
and  lighting  the  streets,  &c.  of  St.  Margaret's,  fVest- 
minster,  passed  so  long  since  as  sixty  years,  as  a  public 
street,  and  had  been  paved  and  lighted  under  the  authority 
of  the  same,  it  must  be  considered  as  a  public  highway, 
without  regard  to  any  evidence  of  dedication  on  the  part 
of  the  owner  of  the  soil.  And  as  to  the  second  point, 
he  insisted,  that  as  the  evidence  on  the  part  of  the  defend- 
ant went  to  shew  that  Little  Abingdon  Street  had  for 
more  than  sixty  years  been  actually  used  by  the  public  as 
a  public  highway  without  interruption,  the  verdict  of  the 
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jury  was  not  warranted.    He  referred  to  Rex  v.  Lloyd  (a),        1822. 
Rex  V.   Barr  (i),  and  The  Rugby  Charity  v.  Merry^        Wood 

weather  (c).  ». 

Veal. 

-Abbott,  C.  J. — I  am  of  opinion  there  ought  to  be  no 
new  trial  in  this  case.  If  the  defendant  has  a  right  of 
approach  to  his  own  house  over  the  locm  in  quo,  he  may 
bring  an  action  for  disturbing  it.  I  should  have  felt  some 
concern  if,  in  the  result  of  the  trial  of  a  question  of  this 
kind,  it  had  been  found  that  places  of  this  description  are 
to  be  considered  public  highways.  This  is  a  little  court, 
leading  to  four  or  five  private  houses ;  but  it  is  not  a  tho- 
roughfare. I  told  the  jury,  however,  that  for  the  purpose 
of  the  present  case  they  might  consider  that  in  point  of 
law  there  might  be  a  highway  in  a  place  where  there  was 
no  thoroughfare.  That  was  with  reference  to  the  case  of 
The  Rugby  Charity  v.  Merryweather.  I  then  left  it  to 
them  to  consider  whether  they  were  satisfied  there  had 
been  a  dedication  of  this  place  to  the  public  by  the  owner 
of  the  fee,  or  by  his  authority,  prior  to  the  lease  of  1719» 
telling  them  at  the  same  time  that  nothing  done  by  the 
tenants  during  the  continuance  of  the  lease,  without  the 
authority  of  the  landlord,  could  prejudice  his  reversionary 
rights.  I  told  them,  that  certainly  during  the  cont'mu* 
ance  of  the  lease  the  landlord  could  not  have  erected  such 
a  bar  as  this  without  committing  trespass;  but  at  the 
same  time  that  the  landlord  might  file  a  bill  of  injunction 
to  restrain  his  tenants  from  making  the  locus  in  quo  a  pub"- 
lic  highway  during  the  continuance  of  their  tenancy.  The 
point  1  left  them  to  consider  was,  whether  there  had  been 
a  dedication  to  the  public  of  this  spot  by  the  owner  of  the 
soil ;  and  I  told  them,  that  if  they  were  satisfied  there  had 
been  such  a  dedication,  they  would  find  for  the  defendant; 

'  (a)  1  Campb.  960.      (6)  4  Campb.  16.       (Oil  East,  n.  a.  376. 
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iMit  if  Otherwise,  for  the  plaintiff;  and  they  found  their 
verdict  for  the  plaintiff. 

Batlbt,  J.— The  question  whether  there  can  be  a 
public  right  of  way  over  land  where  there  is  no  thorough- 
fare, is  a  question  which  the  Court  will  consider  when  it 
shall  plainly  and  distinctly  arise,  but  it  does  not  arise  in 
this  case.  The  ground  of  defence  here  is,  that  there  has 
been  such  a  public  user  of  the  soil  as  to  shew  that  the  pub- 
lic have  a  right  to  go  over  it,  and  to  continue  the  use  of  it 
in  future.  Now,  primd  faciei  public  use  is  evidence  of 
public  right ;  but  that  may  be  explained ;  and  if  it  is  sa- 
tisfactorily explained,  then  that  destroys  the  notion  of  the 
existence  of  that  apparent  right  which  can  be  legally  re- 
ferred to  something  else.  To  give  the  public  a  right,  it 
must  be  given  by  the  person  who  is  the  owner  of  the  fee. 
If  given  by  a  person  who  has  a  limited  interest,  it  only 
continues  during  the  continuance  of  that  interest.  In  this 
case  the  owner  of  the  soil  does  not  grant  a  public  right 
.of  way,  but  he  gives  to  his  tenants,  who  occupy  particular 
bouses,  a  right  of  way  to  be  exercised  by  them  for  a  period 
of  ninety-nine  years ;  and  he  divests  himself  of  all  power 
of  obstructing  them  in  the  free  access  to  those  houses 
during  the  continuance  of  that  term.  The  mere  dedi- 
cation of  this  as  a  right  of  way  to  the  public  by  the  te- 
nants, would  not  bind  the  owner  of  the  fee ;  and  it  was 
for  the  jury  to  say,  whether  the  spot  had  ever  been  dedi- 
cated by  the  owner  of  the  soil  to  the  public ;  and  there- 
fore I  think  the  case  was  properly  left  to  the  jury. 

HoLROYD,  J. — I  am  of  opinion  also  that  the  case 
was  rightly  left  to  the  jury ;  and  I  can  find  no  fault  with 
the  conclusion  to  which  they  have  come.  When  the  ques- 
tion whether  there  can  be  a  public  right  of  way,  where 
there  is  no  thoroughfare,  shall  fairly  arise,  the  conse- 
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^uences  of  the  doctrine  laid  down  in  the  case  of  The        1822. 
^^^  Charity  v.  Menyweather  may  be  further  con- 


WOOB 


Vial. 


sidered.     That  case  decided,  for  the  6r8t  time,  that  where  v. 

diere  is  no  thoroughfare,  there  may  be  a  public  highway. 
Should  that  case  ever  be  considered  agam,  I  think  it  will 
be  found  at  variance  with  principles  which  have  been  so- 
lemnly decided ;  but  taking  it  for  granted  that  the  doctrine 
there  laid  down  by  Lord  Kenyon  is  correct  in  point  of 
law,  I  think  the  jury  have,  in  this  case,  drawn  the  right 
coficIu:iion. 

Best,  J. — I  entertain  the  greatest  respect  for  the  au- 
thority of  \jOtA  Keiiyon;  but  I  think  the  principle  upon 
which  the  case  of  The  Rugby  Charity  v.  M&rryweather  (a) 

(a)  ^*  It  was  an  action  of  trespass  broaght  by  the  trustees  of  The 
Rmghff  Ckariiff  ▼.  Merryweather^  at  the  Sittings  in  Middlesex^  on  the 
26th  of  Mafff  1790,  to  try  a  right  of  way  in  dispute  between  the  plain- 
tiffs and  the  Governors  of  The  Foundling  HotpUal,  There  were 
leveral  pleas  of  justification  on  the  record,  amongst  others,  one 
stating  that  the  loeui  in  quo  (which  was  Lamb's  Conduit  Street)  was  a 
common  highway,  and  that  the  supposed  trespass  was  committed  in 
removing  an  obstruction  there.  The  evidence  was,  that  the  right  of 
the  soil  was  clearly  in  the  plaintiffs ;  but  there  had  been  a  common 
street  there,  thongh  up  thoroughfare,  by  reason  of  the  houses  at  the 
end,  for  above  fifty  years.  The  plaintiffs  accounted  for  not  having 
put  up  a  bar  or  the  like,  to  denote  that  the  way  was  not  relinquished 
to  the  public  at  large,  by  shewing  that  the  loeue  in  quo  had  been  in 
lease  for  a  long  term  up  to  the  year  1780.  Lord  Kenyon^  C.  J.  asked 
what  the  plaintiflb  had  to  say  to  the  time  from  1780  till  about  two 
years  ago,  when  they  had  pnt  up  a  bar.  In  answer,  it  was  said,  that 
they  had  been  in  treaty  with  The  Foundling  HospUtdy  respecting  the 
tliowing  them  a  right  of  way,  which  was  finally  broken  off.  Per 
Lord  Kenyom,  If  this  rested  solely  on  the  ground  of  a  question  of 
right  between  the  plaintiffs  and  The  Foundling  Hospital,  the  former 
would  certainly  not  have  been  barred  by  the  time  which  elapsed  from 
1780  till  the  obstruction  was  put  up,  pending  the  treaty  between 
them :  but  during  all  that  time  they  permitted  the  public  at  large  to 
have  the  free  use  of  this  way,  without  any  impediment  whatever ; 
and  therefore  it  is  now  too  late  to  assert  the  right ;  for  this  is  quite  a 
sdftcieDt  time  for  presuming  a  dereliction  of  the  way  to  the  public. 
In  a  great  case,  which  was  much  contested,  six  years  was  held  snf- 
fideot.    And  as  to  this  not  being  a  thoroughfare,  that  can  make  no 
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was  decided,  is  a  departure  from  that  principle  upon 
which  public  rights  are  founded^  The  right  of  way  in 
this  case  is  connected  only  with  the  particular  houses  to 
which  the  passage  in  question  leads,  and  is  limited  by  the 
duration  of  the  tenancy  of  the  respective  occupiers,  who 
certainly  had  no  right  to  dedicate  it  to  the  use  of  the 
public  in  prejudice  of  the  reversionary  rights  of  their 
landlord,  whose  concurrence  in  the  dedication  was  es- 
sential to  the  confirmation  of  this  as  a  public  highway. 
I  am  of  opinion  therefore  that  the  verdict  is  right. 

Rule  refused. 


difference.  If  it  were  otherwise  in  snch  a  great  town  as  this,  it 
would  be  a  trap  to  make  people  trespassers.  The  Duke  of  Bedford 
preserves  his  right  in  Southampton  Street,  Cocent  Garden,  by  a  bar  set 
across  the  street,  which  is  shat  at  pleasure,  and  shews  the  limited 
right  of  the  public.  The  jury  found  a  verdict  for  the  defendant  upon 
the  issue  on  the  common  highway." 


Tuetdaif, 
Jamuvry  29. 


Where  a  de- 
fendant was 
indicted  with 
an  alioi  dictus, 
and  pleaded  in 
abatement  that 
he  was  not 
known  by  snch 
name:  Held, 
that  the  plea 
must  be  de- 
murred to,  and 
could  not  be 
qnashed  on 
motion. 


The  King  v.  George  Clark  alias  John  Jonks. 

X  HE  defendant  had  been  indicted  by  the  name  of 
George  Clarke  for  an  alleged  libel.  To  that  indictment 
he  pleaded  a  misnomer,  and  gave  his  name  as  John  Jones, 
upon  which  the  prosecutor  abandoned  that  indictment, 
and  indicted  him  again  by  the  name  of  John  Jones  alias 
George  Clark.  The  defendant  having  pleaded  to  this 
indictment  that  he  was  never  called  or  known  by  the  name 
of  George  Clark,  but  that  he  had  always  been  called  and 
known  by  the  name  of  John  Jones. 


G.  Marriott  now  moved  for  a  rule  to  shew  cause  why 
this  plea  should  not  be    quashed^    and    the  defendant 
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required  to  plead  in  chief,  for  that  this  was  no  plea  at  all* 
or  if  it  was  a  plea,  it  amounted  to  the  general  issue.  He 
cited  Com.  Dig.  tit.  Pleader^  E.  14.  Hob.  127.  and 
1  Leon.  178,  as  cases  shewing  that  the  prosecutor  was 
not  bound  to  demur,  but  might  move  to  quash  the  plea. 
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The  King 
Clark. 


Per  Curiam.-^Vfe  cannot  try  the  merits  of  this  plea 
on  affidavit.  The  proper  course  is  to  demur,  or  to  reply 
and  take  issue  on  the  plea.  The  defendant  has  a  riglit  to 
be  indicted  by  his  right  name  if  he  thinks  proper.  If  he 
is  not  indicted  by  his  right  name,  he  has  a  right  to  plead 
in  abatement.  All  the  defendant  says  by  his  plea  is^ 
that  the  name  by  which  he  is  indicted  is  not  his  true 
name.  It  may  not  be  a  good  plea,  bnt  tfie  prosecutor 
must  demur  to  it.  It  is  said,  that  when  a  plea  amounts 
to  the  general  issue  it  shall  not  be  demurred  to,  but  this 
is  not  a  plea  to  the  general  issue.  The  general  issue  on 
an  indictment  is  Not  Guilty,  and  no  assumption  or  in- 
ference can  convert  this  into  a  plea  of  Not  Guilty.  If 
it  is  no  plea  at  all,  let  the  prosecutor  demur. 

«  Rule  refused. 


The  King  v.  The  Justices  of  Norfolk. 


T 


Thmrtdajff 
January  31« 


HIS  was  a  rule,  calling  on  the  Justices  of  Norfolk  to  Justicet  may 

,  '^  ,  inpersede  their 

shew  cause  why  a  writ  of  Mandamus  should  not  issue,  own  order 

commanding  them  to  receive,  enter,  and  hear  an  appeal  at  denUy  made. 

the  neit  General  Quarter  Sessions   of  the  Peace  for  the  ^^^^J^*** 

county  of  'Norfolk,  against  an  order  of  two  Justices,  re-  Ja»tice«  re- 

•^  ^  o  moved  a  pan- 

per  from  the 
parish  of  if.  to  the  parUh  of  B.  On  the  5th  of  September  the  chnrchwardens  of  B. 
gave  notice  of  appeal  to  tlie  Sesiioni,  to  l>e  holden  on  the  I7th  of  October  i  on  the 
lOtfi  of  Oet9ber  the  Jniticcs  made  an  order,  sapemeding  their  former  order  of  removal, 
apon  donbu  of  its  validity,  whicli  nuptrudeoi  was  served  on  the  parish  officers  of  H. 
who  treated  it  as  a  nnUity,  and  went  to  the  Sessions,  where  the  Justices  refosed  to 
bear  the  appeal:  and  now  this  Court  refused  to  grant  a  mandamiu  to  the  Sessions,  to 
enter,  bear,  and  determine  it. 

VOL.   I.  B 
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^l*^^*        oloviog  Hannah^  the  wife  of  Edmund  George^  and  their 
ne  Kina      ^^^  children,  from  the  parish  of  lAtth^HatdbcyB-with^ 
Lammas  to  Repps  with' Btutwickf  both  in  the  county  of 


The  JuBTicEs 

of  Norfolk. 

Norfolk. 


On  the  20th  of  August,  two  Justices  removed  the  pau- 
pers from  ReppS'wkh' BoMtwick  to  Idttle  Hautboys,  as  the 
place  of  the  husband's  settlement.  The  removal  took 
place  upon  the  eiamination  of  the  pauper's  husband, 
Edmund  George,  who,  at  the  time  of  his  examination, 
was  under  con6nement  in  the  House  of  Correction  at 
Aleysham,  in  the  said  county,  having  been  convicted  of 
larceny  at  the  Epiphany  Sessions,  1821,  and  sentenced  to 
two  years  imprisonment.  On  the  5th  of  September,  the 
churchwardens  of  the  parish  of  Little  Hautboys  gave 
notice  of  appeal  to  the  churchwardens  of  the  removing 
parish,  against  the  order  of  removal  for  the  then  ensuing 
Sessions,  to  be  hdden  at  Norfolk,  on  the  17th  of  October, 
but  on  the  lOih  of  October,  an  order  was  served  by  the 
respondents  upon  the  appellants,  by  which  the  removing 
Justices  superseded  their  former  order  of  removal;  which 
supersedeas  stated,  that  doubts  had  1)een  entertabed, 
whether  the  order  of  removal  could  be  supported  by  the 
evidence,  the  pauper's  husband  being  then  confined  in  the 
House  of  Correction  upon  a  conviction  of  felony,  and 
thereby  required  the  appellant  to  deliver  up  the  duplicate 
of  the  said  order  to  be  cancelled,  and  further  required  the 
respondents  to  take  back  the  paupers  who  had  been  so 
removed.  Soon  after  die  supersedes  had  been  served, 
the  appellants  consulted  their  attorney,  and  notwithstand« 
ing  the  supersedeas,  it  was  determined  to  go  to  the  Ses- 
sions, and  prosecute  the  appeal  in  pursuance  of  the  no- 
tice which  had  been  served  on  the  5th  of  September,  and 
accordingly  a  motion  having  been  made  by  counsel  at  the 
Sessions,  to  enter  and  respite  the  appeal,  it  was  resisted 
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hy  the  respondents ;  «|id  the  Justices,  t^pon  hearing  the       1822. 
ctrcwistaiices  of  the  case,  refused  to  receive  the  appealt     j|^  ^^^ 
end  IB  Jifkkaelmas  Term  lest,  the  appelbnts  obtained  *  ,|^  ,** 
rale  ni|i  for  e  nmn^amfti,  to  receive,  hear,  and  determine  of 

the  appeal.  NoaroLK. 

jfndinoi^  Pfm  shevyred  cause  against  the  rule,  find  con- 
t^n4ed,  tt^it  it  ^fas  perfecjtly  competeni  for  the  removing 
^ualiQes  to  superfedfB  tbeijr  original  oriler,  if,  upon  ;CQnside- 
rpt|on,  tb^  found  it  could  not  be  sMsMMped^  and  ^erefor^ 
that  a  Mupertedefu  wa^  binding  upon  tUe  appellant  {Muisli, 
which  need  not  have  appealed  against  the  order  of  remoya) 
which,  in  fret,  bj  forc^  of  the  siq^enedeasp  became  a 
puMitj,  and  .therefore  the  Justices  did  fig^  in  riefiising  to 
tniter  the  appeal,  lor  in  effect  there  was  iv>thii]g  against 
yrbicfa  the  f^peti  could  be  heard.  He  produced  an  affi? 
dayij^  sb^W^  t^ajt  4he  i4>pellants  had  had  notice  before 
the  nipera(sd^a$  m^  grapted,  that  the  respondents  in^euided 
{o  abi^an  the  pr^er  pf  removal,  and  had  offered  to  paj 
all  |be  co^ls  pf  mfintc^ance,  &c.  He  referred  to  Rex 
y.Di4dUby$y{a%  jyhere  Lord  Ellewborough,  (7*.J*  epiid, 
**  There  jffe  two^ways  of  getting  rid  of  an  prdcTt  one  ky 
content  of  the  parish  in  whose  fovoijur  it  is  made  to  aban? 
don  it,  4he  other  by  waitiiiv  till  the  time  of  appeal,  ^/ad 
appending  agw^^l  ^^  to  the  Sessions,  by  whom  it  may  ^be 
qnpujl^,  if  iH^  supported.  Here  the  parish  jp  whose 
fiivour  it  was  ^ade,  finding  upon  further  information  that 
titney  qould  not  fupport  it,  very  sensibly  determiiyrf  to 
fbf^pdon  it  a,t  once  by  consent,  and  ficted  accordingly. 
And  wbf^t  oitg^on  can  there  be  to  a  party's  abapdoping 
a  judlgment  intended  for  his  own  benefit?*'  This  seen^ed 
a  direct  authority  for  dischaiging  this  rule  with  coats. 

(«)  IS  East,  861. 
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1822.       '    H.  Cooper,  in  support  of  the  rale,  distinguished  this 

up^^        ^g^  from  iJ^x  V.  Diddleburu.  because  there,  there  was  a 
The  Kiifo  "^  .         1   . 

V.  consent  to  get  nd  of  the  order  of  removal^  and  that  con- 

16  C8TICRI  ^^^  ^^^  binding  on  the  parties,  but  here  there  was  no  such 
^oRfoLt.  circumstance,  and  in  order  to  give  validity  to  the  abandon- 
ment it  was  necessary  to  have  the  consent  of  the  appel- 
Ittits.  This  was  a  question  intolvfrig  a  general  principle,- 
and  ought  not  to  be  considered  with  reference  to  circum- 
stances of  convenience  or  inconvenience  in  particular 
cases.  It  was  important  to  attend  to  dates  in  this  case* 
The  order  of  removal  takes  place  on  the  10th  of  August, 
notice  of  appeal  is  given  on  the  5th  of  September,  and  the 
order  of  supersedeas  ib  not  served  until  the  10th  of  Oc^ 
tober,  so  that  a  period  of  twenty-five  days  are  suffered  to 
elapse  after  notice  of  appeal,  before  any  steps  are  taken  to 
supersede  the  order,  and  the  supersedeas  is  served  only  six 
days  before  the  Sessions  commence,  making  altogether  a 
|>eriod  of  fifty-one  days  after  the  original  order  is  served. 
Now,  the  question  is,  whether,  under  the  statute  IS  &  14 
Car.  2.  and  Sii  A  IV.6f  M.  c.  1 1,  the  Justices  having 
made  an  order  of  removal,  have  the  power  to  supersede 
such  an  order  upon  Ian  applicHtion  moving  from  the  re- 
spondent parish  after  notice  of  iEippeal  has  been  given 
against  the  order;  and  whether  the  Justices  in  Sessions 
are  hot  bound  to  receive  the  appeal  and  proceed  to  the 
bearing  thereof,  notwithstanding  the  order  of  supersedeas. 
Upon  principle,  and  upon  the  authority  of  decided  cases, 
these  questions  must  be  decided  in  the  negative.  By  the 
statute  13  &  14  Car.  2.  il  is  declared,  '*  that  all  persons 
aggrieved  by  any  such  judgment  of  the  said  two  Justices, 
may  appeal  to  the  Justices  at  Quarter  Sessions,  who  are 
hereby  required  to  do  them  justice  according  to  the  merits 
of  the  case.''  And  by  the  statute  3  &  4  fT.  ^  3f .  'Mf 
any  person  or  persons  shall  feel  themselves  aggrieved 
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hy  any  detenniimtioo  which  any  Justice  shall  make  in  any        1822. 
of  the  cases  aforesaid,  the  said  person  or  persons  shall  have     ,|.|^^  |^^^^ 
liberty  to  appeal  to  the  next  General  Quarter  Sessions,  «• 

who^  upon  full  hearing  of  the  said  appeal,  shall  have  full  of 

power  to  determine  the  same.**  These  are  the  provisions  Nobi  olk«. 
of  the  statutes.  Now,  upon  principle,  nothing  can  be 
more  reasonable  than  the  present  application.  It  seems 
clear,  that  after  notice  of  appeal,  the  jurisdiction  of  the 
removing  Magistrates  is  gone.  The  case  then  comes 
before  another  jurisdiction,  namely,  tlj^at  of  the  Justices  in 
Quarter  Sessions.  If  after  police  pf  appeal,  the  removiiqr 
Justices  might  issue  their  supersedeas,  they  might  issue  it 
at  any  subsequep.t  time,  and  when  the  caofi  was  in  the 
midst  of  heajipg  at  tl^  Sessions,  coipe  with  their  super^ 
sedeas  like  a  certiorari^  and  .at  once  suspend  all  the  pro- 
ceedings. This  if  a  pow^r  which  this  Court  will  hardly 
aaoction.  The  removing  Justices  have  no  power  to  give 
costs  in  cafe  parties  are  aggrieved  by  ^ny  order  they  may 
make*  Therefore,  if  one  parish  had  a  desire  to  get  rid  of 
a  pauper  and  his  family  for  thr^  months,  it  is  only  neces- 
sary for  them  to  remove  just  after  one  Sessions  and  to 
supersede  on  tlie  day  before  another  and  take  back  the 
paupeiv,  by  which  the  other  parish  is  burthened  with  the 
expence  of  maintaining  the  paupers  for  three  months,  and 
left  without  redress.  In  this  case,  the  removing  parifh 
ought  to  have  known  the  sort  of  evidence  upon  which 
they  proposed  to  remove  the  paupers,  before  they  adopted 
a  proceeding  so  burthensome  to  the  opposite  party ;  and 
they  are  not  at  liberty  in  almost  the  very  last  stage  of  the 
proceeding,  to  retrace  their  steps,  upon  finding  that  the 
parish  removed  to,  is  prepared  with  evidence  to  prove  the 
settlement  with  the  respondents.  That  evidence  may 
be  an  aged  person,  who  may  be  lost  by  death  to  the  ap- 
pellants when  the  question  of  settlement  is  agitated  at  a 
future  period,  and  in  the  hope  of  which  contingency,  the 
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1822.        respondents  may  withdraiw  their  order,  to  remove  again 
when  it  decors.     The  Justices  may,  indeed,  supersede 


«.  tfa^ir  own  order,  fpda  impromdi  tmamnrit,  as  vrkn  hoiden 

The  JusTicBt  j^  pa^cras  V.  Rumbold  {a),  and  Rex  v.  Smith  (b) ;  but  it 
Norfolk,  gmgt  [^  before  the  removal  of  the  patiper ;  after  they  Can- 
not, and  the  reason  is  obvious.  After  the  removal  c^ost^ 
are  incurred,  which  the  Justices  at  S^iOns  alone  can  giVe, 
and  thfe  removing  Justices  shall  tiot  divest  the  ap^Harits 
of  the  power  to  go  to  Sessions,  arid  procure  the  payment 
of  their  expences  from  the  only  source  that  can  give  it, 
ihe  fomder  case  seems  to  be  a  direct  authority  for  this. 
There  Pratt,  C.  J.  said,  that  if  the  pauper  had  been  re^ 
movlid,  the  supersedeas  would  have  been  void.  Now,  here 
die  paupers  bad  been  removed  before  the  supersedeas 
isstied,  and  therefore  thfe  supersedeas  is  a  dullity.  If  tiie 
respondents  are  now  in  a  condition  to  examine  the  pau- 
Iter's  hii^blind,  the  Sessioiis  may  acljourn  the  appeal  till 
his  iriiprisoiiment  be  at  an  end,  and  he  purged  df  bis  in- 
conlp<ftehfcy.  On  principle  and  authority,  therefore  this 
rule  must  be  made  absolute. 

Baylbt,  J.  (c) — I  am  of  opinion,  under  the  circum- 
stances of  this  case,  that  we  ought  not  to  grant  a  man* 
damMS.  The  case  of  Pancras  v.  Rumbold (d)  shews,  that 
the  Magistrates  may,  of  their  own  authority,  supersede,  in 
case  they  shall  be  satisfied  that  they  had  improperly  made 
the  original  order,  and  that  they  may  supersede  even  in 
opposition  to  the  wishes  of  the  party  who  obtained  it 
I1iis  is  an  application  of  a  different  description,  it  is  an 
application  for  a  mandamus  to  compel  the  Justices  to 
receive  the  appeal,  and  to  enter  continuances.  Now  I 
have  no  doubt  that,  under  the  circumstances  of  this  case, 
the  Sessions  have  a  right  to  exercise  a  discretion  whetheir 
the  appeal  ought  to  be  received  at  all,  or  whether  the 
party  was  or  was  not  at  liberty  to  abandon  the  order  of 

(«)  S  Bott,  638.  (c)  AbMt,  C.  J.  and  Uolroyd,  J.  were  absent. 

(6)  Balst.  349.  {d)  t  Bott,  638. 
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removal^  and  that  they  may  deal  with  the  caae  opoo  the        1822. 


applicatioo  of  the  appellaDts,  io  such  a  way  as  may  beat 
answer  the  purposes  of  justice.    If  it  appears  before  the  v. 

Sessions,  that  ezpences  have  been  incurred  by  the  appeal*  ^  JuiTicn 
ing  parish,  and  the  respondent  parish,  who  resists  the  Norfolk. 
entering  of  the  appeal,  will  not  consent  to  pay  such  ex- 
pences,  why  then  the  Sessions  have  a  discretionary  power 
to  press  the  entering  of  the  appeal,  because  in  no  other 
way  can  they  give  relief  to  appellants  in  order  to  reim- 
burse them.  But  when  they  find  that  the  respondent 
parish  is  willing  to  do  every  thing  for  the  purposes  of 
justice,  it  seems  to  me  that  the  Sessions  have  a  discre- 
tionary power  to  refuse  to  receive  the  appeal.  There  is 
no  occasion  for  any  decided  case  to  establish  this  prin- 
ciple. If  it  appears  that  the  Sessions  have  exercised  a 
discretion  in  a  matter  which  properly  belongs  to  their 
jurisdiction,  it  is  an  invariable  rule  that  we  do  not  inter- 
fere. In  the  case  of  Rex  v.  Diddlebury  {a),  Lord  Ellen* 
borough  ssys,  that  the  order  may  be  abandoned  by  con- 
sent. It  ia  said  now  in  the  argument  in  support  of  this 
application,  that  in  order  to  give  validity  to  such  consent, 
it  is  necessary  that  there  should  be  a  consent  on  the  part 
of  the  other  parish  to  receive  the  abandonment.  But 
Lord  Ellenborough  does  not  say  that.  All  he  says  is, 
that  it  is  sufficient  if  there  be  a  consent  on  the  part  of 
the  parish,  in  whose  favour  the  order  to  abandon  is  made. 
In  this  case,  after  the  order  of  removal  was  made,  the 
parish  who  obtained  it,  gave  notice  to  the  appellants,  on 
the  10th  of  October,  that  they  would  abandon ;  and  in 
fact  the  order  is  not  further  pursued.  I  am  quite  satisfied 
that,  within  a  very  short  time  in  this  Court,  there  have 
been  instances  where  orders  have  been  obtained  in  which 
questions  have  been  raised  as  to  the  effect  of  the^e  aban- 
donnaents;  and  whether,  after  there  has  been  an  express 

(a)  lSE»t,36i. 
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1822.       abandonment,  the  order  of  removal  could  be  considered 
The  Kmo     ^*  v^lid  and  conclusive  with  reference  to  the  settlement ; 
Th   Justices  ^"^  ^'^^^  ^'^^  Court  has  said  that  it  was  conclusive  because 
of  the  party  had  abandoned ;  and  consequently  that  there  was 

no  necessity  of  appeal  after  abandonment.  It  is  said  that 
the  respondents  might  go  and  enter  continuances  until  the 
pauper's  husband  is  discharged  and  becomes  purged  of  his 
disqualification.  Cut  bono? — for  if  the  respondents  once 
abandoned  the  order  of  removal,  finding  that  they  had  not 
sufficient  materials  to  support  it,  the  case  is  to  be  con- 
sidered as  if  no  order  had  been  made ;  and  therefore  they 
remain  in  the  same  situation  with  reference  to  the  settle- 
ment as  if  the  continuances  were  entered  until  the  man 
qould  be  discharged.  And  indeed  it  is  more  beneficial  to 
the  appellant  parish  that  continuances  should  not  be  en- 
tered, because  they  would  have  the  burthen  of  maintain- 
ing  the  paupers  until  the  witness  was  qualified ;  whereas, 
by  waiting  until  the  man  was  in  a  condition  to  be.  ex- 
amined, the  question  might  then  be  immediately  heard  and 
fiecided,  when  the  Quarter  Sessions  might  have  a  power 
ultimately  of  awarding  costs  and  re-imbursing  the  appel- 
lants for  all  the  expences  they  have  incurred.  Undoubtedly 
)he  respondents  ought  to  have  borne  the  expence  incurred 
by  the  appellants  up  to  the  time  when  they  gave  notice  of 
abandoning  the  order;  and  if  an  application  had  been 
made  to  the  Sessions  for  those  expences,  I  cannot  but 
believe  that  the  Justices  would  have  made  an  order  for 
that  purpose.  I  think,  however,  that  we  should  be  going 
beyond  our  duty  if  we  were  to  grant  a  mandamus  in  this 
case ;  and  therefore  the  rule  must  be  discharged. 

Best,  J. — I  think  we  should  be  deserting  our  duty, 
and  departing  from  that  principle  upon  which  this  Court 
grants  a  mandamus^  if  we  were  to  make  this  rule  absolute. 
The  priniciple  upon  which  this  higli  prerogative  is  used  by 
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tbe.Courtj  is  only  to  prevent  the  failure  of  justice.  I 
think  that  if  we  were  to  grant  the  writ  in  this  case,  we 
should  be  promoting  a  failure  of  justice.  The  SesMons 
have  wisely  exercised  the  discretion  vested  in  them;  and 
it  appears  to  me  that,  after  the  appellants  are  told  by  the 
respondents  that  they  mean  to  abandon  the  order,  the  ap- 
pellants ought  not  to  have  gone  on  with  the  appeal,  there- 
by increasing  those  expences  which  are  so  loudly  and  so 
justly  complained  of  in  the  discussion  of  settlement  cases. 
Acting  «pon  principle^  I  think  this  is  a  case  in  which  we 
ought  not  to  interfere* 
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The  Ring 

r. 

The  JusTicBi 

•    of 

Norfolk. 


Rule  discharged,  but  without  costs  (  a  )• 

(«)  Vide  Rex  t.  lAmirhydd^  B«irr.  S.  C.  658.  and  Cludbury  y.  Chip^ 
pimg  Faringdim,  f  Salk.  488. 


The  King  v.  George  Lane. 

rr  ILLIAMS,  J,  last  Term  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  a  writ  of  quo  war- 
ranto  should  not  issue  to  compel  him  to  shew  by  what 
authority  he  executed  the  office  of  constable  of  the  town- 
ship of  Aylesbury^  in  the  county  of  Lancaster ;  and 

Crosi,  Seijt.  now  shewed  cause  against  the  rule.  The 
only  question  in  this  case  is,  whether  the  defendant  has 
been  elected  to  his  office  of  constable  by  proper  and  com- 
petent electors.  It  is  not  disputed  that  he  was  in  fact 
elected— that  he  took  the  necessary  oaths  of  office — and 
that  having  so  done,  he  was  compellable  to  serve ;  for  it  is 
quite  clear,  that  having  been  elected  and  sworn  in,  his  re- 
fusing to  serve  would  have  rendered  him  guilty  of  an  of- 
.  fence,  for  which  he  would  have  been  liable  to  be  indict- 
ed and  fined.    But  this  question  is  one  which  cannot  now 


TAiir«cr«y, 
Jamutrff  SU 
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consUible  be- 
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some  office, 
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1822.        be  raised ;  for  upon  a  similar  application  only  last  Term, 

TheKiMO     ^  ^^^  ^^^^  ^^  ^^  constable  of  Oldham,  the  Court  said, 
9.  that  as  the  office  was  one  of  burthen  and  responsibility, 

T  A  MB 

and  conferred  no  privileges  or  emoluments  upon  the  party, 
they  would  not,  under  such  circumstances,  call  upon  him 
to  argue  his  right.  It  seems,  that  in  this  township  there 
are  two  separate  bodies  which  claim  the  right  to  elect  the 
constables,  and  the  present  application  is  an  attempt  to 
decide  this  disputed  claim  at  the  expence  and  trouble  of 
the  defendant.  The  defendant  was  elected  at  the  court- 
leet  by  a  jury,  and  sworn  in  before  the  steward  of  the 
Court;  and  it  is  objected  that  he  ought  to  have  been 
elected  at  the  General  Town  Meeting.  Upon  general 
principles,  and  according  to  the  prevalence  of  usage,  the 
court-leet  has  the  power  of  electing  constables ;  and  the 
case  of  The  King  v.  Barnard  {a)  is  directly  in  support  of 
that  proposition.  At  the  General  Town  Meeting  another 
individual  was  nominated  and  chosen ;  but  he  was  never 
sworn  in:  and  if  it  was  wished  to  try  the  question  of  the 
right  of  election,  the  proper  application  would  have  been 
for  a  mandamus  to  compel  the  steward  of  the  court-leet 
to  swear  in  the  person  elected  at  the  General  Town  Meet- 
ing. This  principle  is  clearly  laid  down  in  the  case  of 
The  King  v.  Goudge  (A).  The  primd  facie  right  of  elec- 
tion is  in  the  court-leet ;  the  defendant  was  elected  by  the 
jury  of  that  court,  and  was  sworn  in  by  their  proper  offi- 
cer: being  thus  elected,  he  was  compellable  to  serve;  and 
unless  immemorial  usage  can  be  shewn  of  a  right  in  the 
Town  Meeting  to  elect,  the  defendant  having  been  chosen 
to  a  laborious  and  burthensome  office,  should  not  be  call- 
ed upon,  at  his  own  personal  trouble  and  expence,  to 
argue  his  right  to  execute  that  office. 

J.  fVilliamtp  control,  being  asked  by  the  Court  whether 
be  was  in  a  condition  to  prove  an  immemorial  custom  for 

(a)  1  Ld.  Raym.  94.  (6)  Stra.  1215. 


TheRme 
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the  Town  Meeting  to  elect  a  constable,  and  for  the  court-        1822. 

leet  to  accept  and  to  swear  in  the  person  so  elected,  and 

answering  in  the  negative,  '""vT 

Laws. 

Baylbt,  J.  (a)  said, — It  may  be  a  very  proper  subject 
of  inquiry,  whether  the  court-leet  does  or  does  not  pos- 
sess the  nght  to  elect  a  constable  independently  of  the  in- 
habitants atisembled  in  a  General  Town  Meeting,  but  I 
think  that  question  cannot  properly  be  raised  before  us  by 
the  present  application.    There  is  no  sort  of  evidence 
produced  before  us  now  of  an  immemorial  custom  for  the 
inhabitants  to  elect,  and  for  the  court-leet  to  accept  the 
person  by  them  elected,  and,  in  the  absence  of  such  evi- 
dence, it  would  be  going  a  great  deal  too  far  for  tis  to  pre* 
sume  the  existence  of  such  a  custom.    We  are  indeed 
bound  to  presume  the  contrary  here ;  and  doing  so  we  are 
bound  to  adopt  a  rule  in  this  case,  which  may  be  consider- 
ed as  a  precedent,  and  may  prevent  a  renewal  of  similar 
applications.    The  office  of  constable  is  a  burthensome 
oflke,  and  the  individual  elected  b  bound  under  a  penalty 
for  contempt  to  serve ;  and  therefore  I  think  we  ought  not 
to  call  upon  him  to  shew  by  what  authority  he  does  serve, 
at  least  until  evidence  is  produced  before  us  by  the  re- 
lators to  prove  that  authority  insufficient. 

Best,  J. — I  am  altogether  of  the  same  opinion.  The 
defendant  has  been,  whether  rightly  or  not,  de  facto  elected 
to  a  burthensome  office,  which  he  could  not  refuse  to  ac- 
cept and  ezeoute  without  exposing  himself  to  serious  con- 
sequences. Without  proof  that  hu  election  was  bad,  we 
cannot  presume  it  to  be  so ;  and  it  would  be  a  great  hard- 
ship, under  such  circumstances,  to  call  upon  him  to  sup- 
port his  claim  to  an  office  which  he  is  compelled  to  exe- 
cute.   1  think  this  rule  must  be  discharged. 

Rule  discharged. 

(«)  Abboti,  C.  J.  and  Holroyd,  J.  were  absent. 
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P«£wy*i.  Elsee  r.  Smith  (in Error), 

Falsely,  malt-     X  HIS  was  a  writ  of  error  from  the  Common  Pleas. 

wTuiout  any  'Th^  declaration  was  in  case.     The  first  count  alleged 

probable  u  ^^^^  jjj^  plaintiff  in  error  went  and  appeared  before  a 
caase,  pro-  '^  i-  •       i 

caring  tlie  Justice  of  the  county  of  Essex,  and  falsely,  maliciouslyi 

a  Justice  to  8nd  without  any  probable  cause,  made  a  complaint  on 

search  the  pre-  ^^j^    ij^^j  y^^  jj^^j  reason  to  suspect  that  several  trees,  or 
mises,  and  ap*  '  * 

prebend  Uie  parts  of  trees,  had  been  stolen  from  the  King's  Forest  of 

on  suspicion  HainauU,  and  that  they  were  carried  to  the  premises  of 

thereby  aus""*  JoAw  Smith  (  defendant  in  error  ),  carpenter,  of  Chigwell 

"?  his  pre-  JRoiP,  and  were  there  concealed :  and  that  he  therefore 

mises  to  be 

searched,  and  prayed  a  search  warrant  to  examine  the  premises  of  him 

prisone?"is"'  ^^  ^aid  J.  S, ;  and  that  the  plaintiff  afterwards  falsely^ 

properly  the  fj^^^  caused  and  procured  the  said  Justice  to  make  and 

subject  of  an  ;  .  . 

action  on  the  grant  his  warrant  in  writing,  under  his  hand  and  seal,  di- 

treapast.  rected  to  the  constable  of  Chigwell,  and  all  other  officers 

•aUi  ^t^'a  fe-  ^^  ^^^  place,  whereby,  after  reciting  that  the  said  John 

lony  is  actually  £Aee  had  made  oath  before  the  Justice  that  he  the  said 
committed,  i»      .  ^  ,     ,  ,  •         /.      i     •     . 

not  necessary  J.E.  had  reason  to  suspect  that  a  quantity  of  oak  timber, 

nagUtrateln  ^^^  property  of  his  Majesty,  had  been  recently  stolen  from 

granting  hU  the  King*8  Forest  of  HaifiaulL  and  that  the  said  timber 
warrant  to  *=*  . 

search  the  pre-  had  been  carried  to,  and  was  concealed  on  or  near  the 

apprehend  the  premises  of  the  said  J,  5.,  the  said  Justice  required  such 

person  of  a  constables  to  search  the  premises  of  the  said  J,S,,  and 

party  itnspect-  ... 

•d  of  felony;  that  they  should  bring  the  said  timber,  if  so  found,  before 

may  be  <rr«-  him  the  said  Justice,  together  with  the  body  of  him  the 

nitfistrate  to  '*'^  J-S,,  to  be  dealt  with  according  to  law;  and  that  by 

grant  ao  il-  virtue  and  under  colour  of  the  sud  warrant,  and  under 

legal  warrant, 

^et  it  is  ease  pretence  of  the  execution  thereof,  the  said  defendant,  to- 

who  oius^^  gether  with  one  J.  fV.,  a  constable,  proceeded  to  a  cer- 

""di'w^"'^  tain  place,  near  to  the  premises  of  the  said  J.  S.,  and  then 

to  issue  if  it 
is  done  mali- 
cuMislyy  and  without  reasonable  or  probable  cause. 
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and  there  the  said  defendant  falsely  and  maliciously,  and  1822; 
without  any  reasonable  cause,  pointed  out  to  the  said  con-  eubk 
stable  certain  pieces  of  wood,  then  and  there  lying  and  «• 

being  near  to  the  said  premises  of  the  said  plaintiff,  to  he 
oak  timber,  suspected  to  be  feloniously  stolen  from  the 
said  forest  of  Hainault;  and  the  said  defendant,  under 
colour  and  pretence  of  the  said  warrant,  then  and  there 
caused  and  procured  the  said  wood  to  be  seized  and  taken, 
and  kept  for  the  space  of  twenty-four  hours  without  any 
reasonable  or  probable  cause;  and  the  said  defendant, 
on  the  same  day,  wrongfully  and  unjustly,  and  without  any 
reasonable  or  probable  cause  whatsoever,  caused  and  pro- 
cured the  said  plaintiff  to  be  arrested  by  his  body,  and  im- 
prisoned and  kept  for  the  space  of  twenty-four  hours,  and 
caused  and  procured  him  to  be  conveyed  before  the  Jus* 
tice  aforesaid,  who  having  heard  all  that  the  said  defendant 
could  say  or  allege  touching  and  concerning  the  said  sup- 
posed offence,  adjudged  and  determined  that  the  said  plain- 
tiff was  not  guilty  of  the  said  supposed  offence ;  and  the 
said  defendant  had  not  further  prosecuted,  but  had  deserted 
and  abandoned  the  said  complaint,  and  the  prosecution 
was  wholly  ended  and  determined.''  The  second  count 
was  more  general,  alleging,  ''  that  the  defendant,  without 
any  reasonable  or  probable  cause  whatsoever  charged  the 
plaintiff  with  a  certain  offence  punishable  by  law,  to  wit, 
that  several  trees,  or  parts  of  trees,  severed  from  the 
ground,  had  been  feloniously  stolen,  and  that  the  said 
plainUff  was  guilty  of  such  felony,  and  upon  such  charge 
falsely,  8cc.  caused  him  to  be  imprisoned  for  twenty-four 
hours."  The  defendant  pleaded  Not  Guilty ;  and  there 
was  a  general  verdict  and  judgment  for  the  plaintiff  for 
760/.  7s.  damages  and  costs. 

Assignment  of  errors,  1 .  That  it  is  alleged  in  the  first 
count  of  the  declaration,  that,  by  the  information  laid  be- 
fore the  Justice,  the  defendant  only  prayed  a  search  war- 
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}B2'2.        nint  to  examine  the  premises  of  the  plaintiff,  auid  tliere- 
^g^^        fore  the  defendant  is  not  liable  for  the  impr^iimeal  of 
V.  the  plamtiff  under  the  warrant  of  the  Justice ;  2.  lluit  the 

pnise  of  action  in  the  said  first  count  inendoned,  describes 
too  geueraljj  the  mode  by  which  the  defendant  chaiiged 
4ie  plaintiff  with  the  supposed  offence ;  3.  "^rhat  the  mode 
by  which  the  plaintiff  was  dischaiged  or  acquitted,  is  not 
stated  in  the  said  count,  and  no  legal  determination  of  the 
complaint  against  the  plaintiff  is  stated  or  shewn;  4.  That 
the  proper  remedy  is  trespass  and  not  case  for  the  sup- 
posed causes  of  action  mentioned  in  the  declaration; 
5.  That  the  complaint  alleged  in  the  declaration  atated  a 
mere  suspicion  of  felony^  and  not  a  positive  oath  of  an 
pct^al  felony  committed ;  and  therefore  the  Justice  was 
not  warranted  in  issuing  the  warrant  in  the  said  declara^ 
tion  mentioned ;  and  if  not,  then  trespass  was  the  proper 
form  of  action,  if  any  was  sustainable  against  the  de- 
fend^^  &c. 

CAi/fyf  for  the  plaintiff  in  error*  The  first  and  princi- 
pal objection  is,  that  the  defendant  below  was  not,  under 
the  cir^mstances  stated  oo  the  record,  liable  to  any  ac- 
tion in  Atiy  form  of  proceeding ;  and  the  second,  that  the 
tora^  of  action  -as  weM  as  the  pleadings  are  incorrect ;  for 
if  thie  injury  complained  of  was  committed  under  colour 
of  a  Justice's  warrant,  then  the  defendant  was  not  liaUe ; 
and  if  it  was  not  under  colour  of  the  warranty  then  the 
leo^y  should  be  trespass  and  not  case.  With  respect  to 
the  first  objection,  it  is  clear,  that  if  the  Justice  had  no 
right  upon  the  charge  made  before  him  to  issue  such  a 
warrant,  then  the  person  making  the  charge  is  not  liable 
to  any  action,  and  the  remedy  is  only  against  the  Justice. 
Leigh  V.  fVebb  (a),  Tempest  v.  Chamber  (6),  and  24  Geo.  8. 

(«)  S  Esp.  165.  ih)  1  Stark.  7. 
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c  44.  a.  6.    if  a  magbtrate  grant  a  warrant  withont  a       1822. 
proper  infonnation  on  oath,  the  remedy  is  an  action  of       Eubb 
treapaas  against  him.     Morgan  v.  Hughei  (a).    Now  a       shith 
search  warrant  cannot  be  granted  without  a  positive  oath 
tbat  a  felony  has  been  committed.     2  Hale  P.  C.  J49f 
150  and   lid.    EfUick  v.  Carringion  (b).    By  statute 
22  Geo.  3,  c.  59.  s.  2.  Justices  are  empowered,  upon  oatht 
that  tbere  is  reason  to  suspect  that  &t(4en  goods  are  know« 
ii^ly  concealed  in  any  dwelling-house,  to  grant  their  war* 
raut  to  search  the  same,  and  the  person  or  pefsoos  know* 
inglj  concealing  such  stden  goods,  or  in  whose  custody 
the  same  shall  be  found,  he  being  privy  thereto,  may  be 
brought  before  the  Justice.     In  the  present  case*  ihe  oath 
made  by  the  defendant  before  the  Justice  does  not  poA^ 
tively  atate  that  the  trees  were  actually  stolen.    The  de- 
Cendant  merely  swore  tbat  he  had  reason  to  suspect  that 
trees  or  parts  of  trees  had  been  stolen.     His  oath  did  not 
all^^  that  the  plaintiff  had  carried  away  or  concealed  such 
trees,  and  the  defendant  only  prayed  a  search  warrant. 
The  defendant  therefore  is  not  responsible  for  die  act  of 
the  magistrate,  in  adding  more  to  the  %rarrant  than  was 
prayed,  which  was  merely  a  search  for  the  trees,  and  at 
most  the  warrant  ought  only  to  have  directed  that  the  per* 
SOD  or  persons,  knowingly  concealing  or  being  privy  to  the 
stealing  the  stolen  trees,   should  be  apprehended  and 
brought  brfore  the  Justice.    The  defendant  did  not  im- 
pute to  the  plaintiff  that  he  had  concealed  the  trees ;  there- 
fore the  warrant  was  void ;  and  the  magistrate  might  be 
liaUe  to  an  action  of  trespass ;  but  the  constable  and  the 
defendant  were  protected  from  liability  by  the  common 
law,  as  well  as  by  the  statute,  24  Gio.  2.  c.  44.  s.  6.  Then, 
secondly,  the  form  of  the  action  is  clearly  erroneous  and 
mistaken,  because,  as  the  warrant  to  arrest  the  plaintiff 
was  illegal,  the  proper  remedy  was  trespass  not  case.  Hill 

(«)  S  T.  R.  St5.  (6)  t  Wils,  S91 .    11  Hargr.  S  t  Tr.  S 13. 
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1822.        V.  Baieman  (a),  Morgan  v.  Hughes  (fe).     But,  as  to  tlic 

^'^^        imprisonment,  it  b  not  alleged  in  ihe  declaration  thai  that 

o.  ^aa  under  the  wanant,  which  it  was  clearly  necessary  to 

Smith 

have  shewn  (c).  Thirdly,  the  second  count  is  too  general ; 
foir  it  merely  alleges, ''  that  the  defendant  without  any  rea- 
sonable or  probable  cause  whatsoever ;  chained  the  plain- 
tiff with  a  certain  offence  punbhable  by  law,  to  nit,  that 
several  trees,  or  parts  of  trees,  severed  from  the  ground, 
bad  been  feloniously  stolen,  and  that  the  said  plaintiff  was 
guilty  of  such  felony,  and  upon  such  charge  falsely,  &c. 
caused  him  to  be  imprisoned  for  twenty-four  hours.**  Now 
it  is  not  shewn  in  this  count  that  the  plaintiff  was  taken 
before  a  magistrate,  which  it  is  clearly  necessary  it  should, 
nor.  that  he  caused  him  to  be  apprehended  by  warrant ; 
and  therefore  it  is  clear  that  the  declaration  should  have 
been  trespass  and  not  case.  [The  Court  were  inclined  to 
think  that  the  second  count  was  free  of  objection.]  In 
conclusion,  the  verdict  in  this  case  appears  to  have  been 
taken  for  entire  damages  on  the  whole  declaration,  where- 
as it  ought  to  have  been  taken  specially,  which  was  an 
omission  at  the  trial.  The  first  count  manifestly  pro- 
ceeds to  recover  a  compensation,  as  well  for  the  imprison* 
ment  of  his  person  and  the  supposed  scandal  of  his  cha- 
racter, as  for  taking  wood  and  detaining  it  for  twenty-four 
hours,  without  reasonable  or  probable  cause.  It  is  not 
stated,  either  that  it  was  the  plaintiff's  wood,  or  that  it 
was  taken  out  of  his  possession.  That  cause  of  action 
therefore  is  not  properly  charged,  and  the  damages  being 
entire,  the  writ  of  error  is  well  founded.  Playter^s  case  (d\ 
Wyatt  V.  Effington  (e),  Bertie  v.  Pickering  (f),  Pickn^ 
V.  Rutland  (g),  and  Jose  v.  Mills  (A). 

(«)  tStra.710.  (e)  lStra.6S7. 

(6)  t  T.  R.  f  25.  (/)  4  Burr.  S455. 

(c)  2  Bla.  Rep.  843.  S  Wils.  291.  Or)  <  Sannd.  S79. 

S41.  and  S68.  (A)  i  Ld.  Raym.  890^ 

(4)  5  Rep.  34. 
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fFalford,  contrii,  was  stopped  by  the  Court.  18M, 

Abbott,  C.  J. — 1  am  of  opinion  that  the  judgment  in 
this  case  ought  to  be  affirmed.  Looking  to  the  whole  de- 
claration, the  inducement  and  the  matters  charged  in  the 
conclusion,  it  appears  to  me  to  be  very  manifest  that  the 
plaintiff  does  not  seek  damages  for  the  taking  of  his  goods, 
but  he  seeks  damages  for  the  injury  done  to  his  reputation 
and  the  imprisonment  of  his  person ;  and  therefore  I  think 
the  verdict  was  correctly  taken*  That  disposes  of  the  ob- 
jection as  to  the  verdict.  As  to  the  other,  which  is  the 
material  objection  in  this  case,  namely,  that  this  should 
have  been  an  action  of  trespass,  and  not  of  case;  that  is 
founded  on  the  supposition  that  the  warrant,  which  the 
magistrate  issued  for  searching  the  premises  and  appre- 
hending the  person  of  the  plaintiff  was  illq;aK  Now  if 
the  warrant  be  not  illegal  and  void  in  its  form,  and  be 
founded  on  the  matter  laid  before  the  Justice,  and  as  he, 
as  a  Justice  of  the  Peace,  had  authority  to  grant  such  a 
warrant,  then  the  present  action  is  proper  in  its  form — for 
falsely  and  maliciously  causing  the  magistrate  to  grant  a 
warrant  to  do  the  act  complained  of.  When  the  matter 
was  laid  before  the  Justice,  he  might  lawfully  and  in  the 
due  exercise  of  his  authority,  grant  the  warrant  prayed. 
What  is  the  charge  laid  before  him  i  That  he  *^  the  said 
John  Eisee  had  keason  to  suspect  that  several  trees,  or 
parts  of  trees,  had  been  stolen  from  the  King*s  Forest  of 
Hainauli,  and  that  they  were  carried  to  the  premises  of 
John  Smith,  carpenter,  of  Chigwell  Row,  and  were  there 
concealed.''  It  has  been  contended,  that  this  would  not 
justify. the  magistrate  in  issuing  the  warrant,  which  was 
afterwards  issued,  because  there  is  no  perfect  situation 
that  the  offence  had  been  committed,  but  is  only  put  as  a 
matter  of  suspicion.  It  appears  to  me,  on  the  authorities 
cited,  speaking  generally  of  the  subject-matter,  they  do 

VOL.  I.  c 
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1822.        not  contradict  the  opinion  I  have  formed.     I  am  of  opi- 
^^^        nion,  that  upon  a  representation  to  a  magistrate,  that  a 
«•  person  has  reason  to  suspect  that  his  property  has  been 

stolen,  or  is  concealed  in  a  certain  place,  the  magistrate 
may  kwfully  issue  his  warrant  to  search  the  place,  and 
to  briiq;  the  occupier  or  owner  before  him.  It  need  not 
be  a  positive  and  direct  averment  upon  oath  that  the  goods 
are  stolen,  in  order  to  justify  the  magistrate  in  granting 
his  warrant.  There  are  many  cases  in  which  a  cautious 
mas  might  not  choose  to  swear  that  his  property  is  stolen, 
nevertheless  he  might  have  great  reason  to  suspect  a  par* 
ticular  party,  and  the  magistrate  would  be  well  warranted 
in  grantiiq;  his  search  warrant.  Suppose  the  case  of  a 
horse,  which  has  been  lost  by  its  owner,  and  it  is  found 
in  the  possession  of  another  person,  the  owner  in  that 
ease  might  not  like  to  take  upon  himself  to  swear  that  the 
horse  has  been  stolen ;  for  it  may  have  strayed ;  but  when 
he  finds  his  horse  is  concealed  in  the  stable  of  another 
person,  he  may  very  naturally  conclude  that  it  must  be 
stolen,  A-om  the  circumstance  of  the  concealment ;  and 
therefore  he  may  conscientiously  swear  that  he  suspects  it 
to  have  been  stolen.  If,  under  such  circumstances,  the 
magistrate  is  not  authorised  in  issuing  his  search  warrant, 
it  might  happen  in  many  cases  that  felonies  would  go  un- 
detected. Therefore,  it  appears  to  me,  that  upon  such 
information  the  Justice  has  authority  to  issue  his  search 
warrant ;  and,  if  it  is  wrongfully  issued,  the  party  who 
causes  it  to  be  issued  must  make  reparation  to  the  person 
figured.  It  being  alleged  in  this  declaration  that  the  de- 
fendant falsely  and  maliciously  made  a  charge  against  the 
plaintiff,  and  caused  and  procured  a  warrant  to  be  isstted, 
whereby  the  plaintiff  is  apprehended  and  unjustly  impiv 
soned,  it  seems  to  me  that  the  action  is  properly  framed 
in  case,  and  ought  not  to  be  trespass*. 
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Baylrt»  J.^ — I  am  of  the  same  ophiioii.  If  a  party  1B2R. 
acta  hiouelf  in  apprehending  another,  he  may  be  liable  in  sTT*^ 
lieapaBB ;  but  if  he  hladty  and  malicioosly,  and  without  «• 

any  probable  cause  puts  the  hiw  in  motion,  that  is  properly 
the  subject  of  an  action  on  the  case.  With  that  all  the 
autborilies  agree.  Hie  allegattoo  in  this  case  is  no  more 
than  that  the  defendant  did  falsely  and  maliciously,  and 
witboot  probable  cause,  put  the  law  in  motion  against  the 
plaintiff.  It  is  alleged,  that  he  made  a  complaint  before 
(he  magistrate,  in  which  he  stated  he  had  reason  to  suspect 
that  several  trees  and  parts  of  trees  had  been  stolen  from 
the  King's  Forest,  and  concealed  on  the  premises  of  the 
plaiutiff,  and  that  he  falsely  and  maliciously  caused  and 
procured  the  magistrate  to  bsue  this  particular  warrant ; 
whidi  warrant  states  that  the  goods  were  suspected  to  be 
carried  to,  and  were  concealed  on  or  near  the  premises 
of  die  piaintiffl  The  warrant  is  so  framed  in  order  to 
meet  the  possible  case,  that  if  the  trees  had  been  origi- 
nally carried  to  the  premises,  they  would  be  removed  to 
some  place  near  them,  so  as  to  be  convenient  within  the 
reach  of  the  party  who  originally  concealed  them.  Now 
if  the  defendant  fslsely  and  maliciously  procured  the  war* 
rant  to  be  made  out,  he  caused  and  procured  it  to  be  made 
oat  in  tbe  way  alleged.  There  is  no  positive  allegation 
that  tbe  property  had  been  stolen,  nor  need  there  be  any, 
to  justify  the  warrant ;  for  I  take  it  to  be  quite  clear,  that 
It  is  HOC  essential,  in  order  to  give  the  magistrate  jurisdic- 
tioR,  Aat  tbe  party  should  take  upon  himself  absolutely 
to  awear  that  a  felony  b  committed ;  but  if  he  states  that 
be  baa  just  cause  to  suspect  a  particular  person,  and  upoo 
dml  repfsaentation  a  warrant  is  improperiy  granted,  that 
farms  die  foundation  of  an  action  in  case ;  and  it  does 
not  lie  in  the  mouth  of  the  party  so  acting  to  say  that  the 
wafrant  is  improperly  granted.  He  makes  the  charge, 
and  he  paevails  upon  the  Justice  to  issue  hb  warrant ;  and, 
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opoo  that  warrant  bong  issued,  he  has  no  right  to  say, 
''  I  am  not  liable  for  the  consequences;  because,  true  it 
is,  I  caused  and  procured  the  Justice  to  issue  his  warrant, 
but  the  charge  was  not  sufficient  to  authorize  the  Justice 
to  do  what  I  required  him/'  I  think  that  affords  him  no 
ground  of  defence.  I  am  of  opinion  also  that  there  is 
nothing  in  the  other  objections.  This  b  the  case  of  a 
person  maliciously  and  without  probable  cause  putting 
the  law  into  motion ;  and  as  that  is  the  proper  subject  of 
an  action  on  the  case,  I  think  there  is  no  error  on  diis 
record. 


HoLBOTir,  J. — I  think  there  is  no  error  in  this  case, 
and  that  the  judgment  ought  to  be  affirmed.  The  action 
b  for  a  malicious  prosecution,  in  consequence  of  which 
a  warrant  issues.  If  the  warrant  issued  widiout  due 
authority  on  the  part  of  the  magistrate,  that  would  be 
trespass  in  the  magistrate ;  but  it  by  no  means  follows 
that  it  is  trespass  in  the  party,  who,  by  laying  the  infor- 
mation before  the  magistrate,  is  the  cause  or  instrument  on 
which  the  magistrate  acts  in  granting  his  warrant.  He 
lays  a  statement  before  the  magistrate  of  suspicion  of 
the  goods  being  stolen,  and  that  they  were  carried  to  the 
premises  of  the  plaintiff,  and  there  concealed,  and  he 
pray  a  search  warrant  to  examine  the  plabtiff 's  premises. 
He  does  not,  from  any  thing  that  appears  on  the  face  of 
the  declaration,  pray  this  specific  remedy  by  warrant  for 
the  apprehension  of  the  plaintiff.  Now,  if  the  declara- 
tion had  stated  that  the  defendant  had  gone  before  the  ma- 
gistrate, and  prayed  for  a  search  warrant  on  a  specific 
charge  of  felony,  then  there  might  have  been  some  colour 
for  arguing  that  the  declaration  ought  to  have  been  in 
trespass.  It  is  said  that  the  granting  the  warrant  is  the 
act  of  the  magistrate,  and  that,  if  any  action  lies,  it  is 
trespass  against  him,  and  that  the  party  who  made  the  re* 
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presenUtion  upon  which  the  magistrate  acted  b  not  liable.  ISM. 
I  think  otherwise.  The  defendant  is  answerable  in  case,  eubb 
for  falsely  and  malicioiisly,  and  without  probable  cause^  v. 

making  such  a  representation  to  the  magistrate  as  induces 
him  to  grant  his  warrant.  If  the  warrant  was  illegal,  and 
the  defendant  himself  went  with  the  officer  to  execute  it^ 
that  might  make  him  a  guilty  trespasser;  but  it  does  not 
appear  to  me  that  there  was  any  thing  illegal  in  the  war- 
rant itself.  There  is  nothing  in  this  declaration  which 
will  make  him  a  trespasser,  although  he  was  present  when 
the  warrant  was  executed.  It  is  only  that  he  caused  and 
procured  the  warrant  to  be  executed,  which  would  be  the 
case,  supposing  he  had,  by  the  means  alleged,  caused  and 
procured  the  warrant  to  be  executed.  On  this  ground, 
therefore,  I  think  there  is  no  error.  I  concur  with  the 
rest  of  the  Court  in  thinkiiq;  that  there  is  nothing  in  the 
objection  as  to  the  mode  in  which  the  Yerdict  was  taken. 

Best,  Jtr-^Was  of  the  same  opinion. 

Judgment  affirmed. 
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Timrt^,  The  KiMo  V.  Thomas  Ridgwat. 


Qawhioc  a  -'-  ^'^  ^"^  ^  "^'^  calling  OD  the  defendant  tlD  tbew  cauae 
cooTictioo  oa  why  an  order  of  the  LancoMre  Qnaiter  Sesakms^  quash- 
for  mere  mat-  ing  a  conviction  upon  the  statote  S9  &  40  Geo*  S.  c.  106» 
S^^tlait^u  ^^  8*  ^-  >boiild  not  be  quashed.  The  defendant  had  been 
not  an  amti.    ednvicted  on  infermation  before  two  Justices,  of  atlendtiMr 

M  of  the  de-  ^ 

fendanty  con-    a  meeting  of  journeymen  bleachers,  hdd  for  die  purpose 

cladinc  the  ^        .       .   .  _.  •     •  ,      . 

case  against  ^  mamtaming,  supporting,  contmuing,  and  carrying  on, 

faMnutnlffhiy  *  combination  for  the  purpose  of  obtabiog  an  advance  of 

^^^ort.  wages.    On  appeal,  the  Sessions  quashed  the  conviction, 

Qnarter  Ses-  snbfect  to  the  opinion  of  this  Court,  upon  an  olgection 


pMl\mi£sd   ^^^^  ^^  (be  form  of  the  conviction. 

a  conflction  of 
the  defiuidanty 

on  sut.39&  40  J.  WilKam$  and  Dentimn  now  shewed  cause  against  the 
for  want  of  '  ^^»  and  submitted,  as  a  preliminary  objection,  that  the 
ihe^ophAm*^  Court  could  not  entertain  this  nife,  inasmuch  as  the  de- 
K.B.  won  the  fendant  had  been,  in  point  of  form,  acquitted  by  the  Ses- 
Heldy  that  the  sions,  as  appeared  by  their  record,  retumed  to  the  cer^ 
ing^tbe^con-  ^iorari  issued  in  this  case.  If  the  conviction  has  been 
hi^^'^MheS^^  quashed,  it  is  contrary  to  the  rule  in  all  criminal  cases 
and  the  appeal  that  the  defendant  should  be  a  second  time  put  in  jeo- 
be  tried  on  the  pardy  for  the  same  offence.  The  quashing  of  the  convic- 
thoQffh  xhtre     ^^"  ^  ^^  °''  intents  and  purposes  an  acquittal.    This  is  a 

was  nothing     criminal  proceeding  against  the  defendant,  and  the  first 

on  the  face  of  .  .  . 

the  proceed-    question  therefore  is,  whether  the  Court  will  entertain  a 

ings  shewing 

that  the  conviction  was  (j^nashed  for  form,  and  that  the  Sessions  desired  the  opinion 

of  the  Conrt  upon  the  point. 

The  Stat  39  &  40  Geo,  3.  c.  t06.  s.  4,  enacts,  that  all  persons  who  shall  attend  any 
meeting  had  or  held  *'  for  the  purpose  "  of  making  or  entering  into  any  contract,  &c. 


bjf  tki$  act  declared  to  be  iUegtl,  or  of  euterinff  into,  &c.  any  combination  for  any 

"by  this  act  to  be  illegal,  &c.    H  " "     ' 
a  meeting  *'  for  the  purpose  **  of  carrying  on  a  combination  **  for  the  purpose  "  of 


jmrpo§e  declared  by  this  act  to  be  illegal,  &c.    Held,  that  a  conviction  for  attending 


obtaining  an  advance  of  wages,  correctly  described  the  cffence  bv  the  words  '*  for 
the  purpose "  thoueh  the  description  of  offence  referred  to  in  the  fourth  section  was 
described  in  the  third  section  to  be  **  any  combination  to  obtain,"  the  words  *<  for  the 
if  aad  **  to  obtain  "  being  synonymous. 
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motion  which  must  id  its  eonsequencefl  subject  him  to  <       ISM^ 
second  trial  for  the  same  offence.    In  all  criminal  charges^    j^f^L^ 
an  acquittal  is  a  bar  tq  further  proceedings  against  tb^  v* 

party,  and  even  in  cases  of  misdemeanor  where  the  de-  RfMWikt. 
fendant  has  been  acquitted  in  consequence  of  a  mere 
clerical  objection^  still  it  has  been  held,  that  tio  new  trial 
can  be  had.  In  this  case,  the  defendant  has  been  in  fact 
acfttitted )  whether  properly  or  not,  is  not  the  question ; 
be  is  entitled  to  the  benefit  of  his  acquittal,  and  ought 
not  to  be  subjected  to  a  second  trial. 

Abbott,  C.  J^ — I  am  not  aware  of  any  case  in  which 
the  point  now  contended  for  has  been  decided.  I  have 
a  perfect  recollection  of  cases  having  occtirred  formerly^ 
IB  which  orders  of  removal  have  been  quashed  for  form 
by  the  Quarter  Sesnons,  subject  to  the  opinion  of  this 
Court,  whether  the  original  order  was  right.  Where  the 
Justices  have  declared,  that  they  have  quashed  for  form, 
then  in  such  cases  this  Court  has  considered  whether  the 
form  was  correct.  Now,  here  the  Justices  have  declared 
that  they  have  quashed  this  conviction  for  form,  subject 
to  our  opinion  upon  the  matter.  Is  there  any  distinction 
between  this  case  in  principle,  and  those  cases  to  which 
i  have  alluded? 

J.  JViUianiM  and  Deitman.— Many  cases,  of  the  de* 
scription  alluded  to  by  the  Court,  have  occurred ;  but 
th^e  is  a  main  distinction  between  orders  of  removal  and 
convictions  upon  penal  statutes.  In  the  one,  if  the  order 
of  removal  be  irregular  and  is  quashed  for  irregularity, 
a  fresh  order  of  removal  may  be  made  out,  for,  as  be^ 
tweea  two  contending  parishes,  an  order  of  removal 
quashed  for  want  of  form,  would  not  prevent  a  fresh 
removal ;  and  in  such  cases  a  special  entry  is  made  by  the 
Clerk  of  the  Peace,  that  the  order  b  quashed  for  form. 
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Under  these  circumstances,  in  such  cases,  the  matter  of 
form  has  been  remitted  for  the  opinion  of  this  Court. 
But  there  is  no  analogy  between  an  order  of  remo? al  of  a 
pauper  and  a  conviction  on  a  penal  statute.  No  penal 
consequences  attach  to  the  former,  and,  therefore,  there 
can  be  no  harm  in  this  Court  reviewing  the  decision  of 
the  Sessions ;  but  a  case  has  never  yet  occurred  in  which 
this  Court  has  interfered  to  set  the  Sessions  right  in  a 
criminal  matter,  where  the  decision  of  the  Justices  was 
in  favour  of  the  defendant. 


The  Court  intimated  a  strong  opinion  that  the  objection 
was  not  tenable,  the  Sessions  having  eipressly  qualified 
their  decision,  by  declaring  that  they  had  quashed  the  con- 
viction for  form ;  and,  therefore,  directed  that  the  counsel 
diould  proceed  to  the  objection  arising  on  the  face  of  the 
conviction  itself. 

J.  Williams  and  Denman. — Then  the  objection  is,  that 
there  has  been  a  misdescription  of  the  oifence  upon  the 
face  of  the  conviction,  and  that  it  states  no  offence  within 
the  terms  of  the  statute  upon  which  the  proceeding  is 
founded.  It  is  entirely  an  objection  in  point  of  form. 
The  cases  of  Rex  v.  Allen  (a),  Rex  v.  Red/earn  (6),  and 
Rex  V.  Cook  (c),  are  the  leading  cases  to  be  referred  to 
upon  this  subject,  but  in  all  those  cases  the  opinion  of 
the  Court  was  taken  upon  points  reserved  on  facts,  and 
not  as  to  the  form  of  the  conviction.  The  question  here 
is,  whether,  in  point  of  form,  there  is  a  proper  description 
of  the  offence  with  reference  to  the  statute  upon  which 
the  conviction  is  founded.  Upon  the  face  of  the  con- 
viction the  offence  is,  **  for  attending  a  meeting  held  'for 
the  purpose*  of  maintaining,  supporting,  continuing,  and 


(a)  15  East,  333. 


(*)  4  T.  R.  S73,  (c)  3  T.  R.  519. 
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CMTying  oo,  «  oombinalion  of  journeyman  and  workmen 
in  tbe  business  of  bleacbiiig,  '  for  the  purpose'  of  obtain- 
ing an  advance  of  wages  in  that  business.''  By  the  s.  4. 
of  59  &  40  Geo.  3.  c.  106,  it  is  declared,  ''  That  any 
person  who  shall  attend  any  meeting  had  or  held  for  the 
purpose  of  making  or  entering  into  any  contract,  covenant^ 
or  agreement,  by  this  act  declared  to  be  illegal,  or  of 
entering  into,  supporting,  maintaining,  continuing,  or  car- 
>7>"8  ^"«  fo^  ^^y  purpose  by  this  act  declared  to  be  ille- 
gal^ Sfc.  shall,"  &c.  be  subjected  to  the  penalties  therein 
mentioned.  So  that  the  objection  comes  to  this ;  whether 
or  not  the  meeting  is  accurately  described  to  be  a  meeting 
*'  Jbr  the  purpose'*  prohibited  by  a  previous  part  of  the 
statute.  The  species  of  combination  which  is  prohibited 
by  tbe  third  section  of  the  statute,  and  to  which  the  fourth 
section  refers,  is  ^  any  combination  '  to  obtain'  an  advance 
of  wages,"  Sec  llie  conviction  therefore  is  clearly  de- 
fective and  bad  in  form,  in  not  accurately  describing  tlie 
offence  contemplated  and  designated  by  the  legislature, 
inasmuch  as  it  does  not  state  that  the  combination  was 
*'  to  obtain."  In  all  criminal  proceedings  founded  upon 
statutes,  the  precise  language  of  the  act  must  be  adopted ; 
it  is  not  sufficient  to  make  use  of  words  that  might  pos- 
sibly convey  the  same  meaning;  that  meaning  must  be 
made  clear  beyond  the  possibility  of  doubt ;  to  effect  that 
object  the  legislature  select  their  own  words,  and  those 
words  are  not  to  be  departed  from  even  in  sound*  It  is 
laid  down  as  a  general  rule,  in  Hawk.  P.  C.  b.ii.  c.  25. 
s.  1 10,  that  unless  the  statute  be  recited,  neither  the  words 
contra  formam  statuti,  nor  any  periphrasis,  intendment, 
or  conclusion,  will  make  good  an  indictment  which  does 
not  bring  the  offence  within  all  the  material  words  of  the 
statute  (a).    The  offence  in  the  present  case  is  a  com- 
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VmtAtm  «te  okM,"  Le.  ''tkit  it  likdj  to  obtMn/' 
"  which  has  a  ttmiftoey  to  obteii^*'  McrfBcd  wigea.  To 
describe  this  offence  as  beiog  ''/or  ike  jmrfomr  of  ob- 
Uiaing  that  object,  is  ckarlj  iDHifficieMt ;  for  tbeie  may 
be  <«  the  pmpoae/  withoot  the  Icndeocj,  or  cveo  the 
capacity  io  the  par^  to  ciecl  the  olgect.  The  oolj  safe 
and  proper  rale,  theieibfe,  is,  to  pwsne  the  precise  words 
of  the  slatote.  In  Ku  w.  Ntild  {m\  which  was  a  coom- 
tioo  oo  another  brsnch  of  the  saae  statnte^  Lord  EUm- 
bonm^  C.  J^  says,  <<  It  is  not  cnongh  that  the  afrao- 
nent  should  be /or  ike  pnrposr,  diat  is,  act^  imiemi  to 
control ;  but  it  must  be  entered  iMofor  comirolBmg,  that 
11^  for  effecting  that  obfect."  Thb  is  an  aathorily  in 
point,  and  one  entitled  to  the  gieatcst  weigM;  thewing 
the  importance  of  adheriag  to  the  predse  lanlpiia^  of 
the  statute.  Bnt  great  iqostice  may  be  done  to  the  de- 
iendant  by  entertaining  the  present  motion.  Any  chaige 
foimded  npon  this  statute  must  be  made  within  three 
ssonths  after  the  supposed  offence  is  coounitted,  and  aa 
appeal  from  a  conviction  l>efore  the  Magistrates  must  be 
entered  at  the  next  General  Qaarter  Sessions^  so  that  if 
the  present  case  be  sent  back  to  the  Sessions,  the  defend- 
ant wdl  be  barred  of  his  appeal  by  the  mere  lapse  of 
time* 

Scarldtf  contriL — ^This  is  a  question  of  law,  and  the 
Court  of  Quarter  Sessions  are  perfectly  entitled  to  take 
the  opinion  of  this  Court  upon  it.  There  are  some  few 
cases  in  which  a  strict  and  literal  adherence  to  the  wordi 
of  the  statute  is  declared  to  be  necessary,  bnt  they  are 
capital  cases,  and  the  rule  is  founded  oo  a  tender  and 
anuocis  regard  for  life;  but  in  offences  of  a  lighter  kind 
noy  words  that  bring  the  party  within  the  plam  and  ob- 

(«}  6  Esft,  417. 
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noQB  bietnhg  of  the  law  are  sufficient.  The  ai^gument 
oo  the  other  aide  ia  manifestly  absurd,  for  it  would  ask 
the  Coyrt  to  forget  the  spirit  of  the  law  and  adhere  to  the 
letter  ooly^  to  regard  the  sound  and  neglect  the  sense  of 
tke  eoactineat. 
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SimrHet  on  the  same  side,  was  stopt  by  the  Court. 

Abbott,  C.J. — I  am  clearly  of  opinion,  that  we  are 
bound  in  the  eiercise  of  our  judicial  authority  to  quash 
diis  order  of  Sessions,  if  upon  the  face  of  it,  it  appears 
to  be  founded  on  an  insufficient  ground ;  and  I  should  be 
of  the  same  opinion^  whether  the  Sessions  had  or  had  not 
specially  asked  our  opinion  upon  the  question.  Suppos<» 
ing  no  case  to  have  been  reserved  by  the  Sessions,  but 
that  their  order  and  the  original  conviction  on  which  it 
waa  foBBded  had  been  brought  before  us  by  certiorari^  it 
would  be  our  duty  to  read  the  order,  and  if  we  saw  by 
the  terms  of  it  that  they  had  quashed  the  conviction  for 
informality  or  insufficiency,  then  to  read  the  couviction, 
and  if  we  found  it  not  to  be  informal,  then  to  send  ic 
back  for  re-hearing  upon  the  merits.  No  injustice  can 
arise  to  the  defendlEint  by  our  sending  this  case  back  to  the 
SesaioBs,  for  as  his  appeal  against  the  original  conviction 
waa  entered  within  the  time  limited  by  the  act,  no  subse- 
quent delay  can  bar  him  from  being  heard  on  that  appeal 
npoB  the  merits.  The  question  before  us  is,  whether 
there  ia  or  is  not  an  informality  in  the  form  of  the  convic* 
tioB  i  That  question  is  to  be  determined  by  referring  to 
diewoffds  of  the  statute,  upon  which  the  conviction  pnK 
ceeded,  and  if  we  find  that  the  conviction  states  an 
offsBce  within  the  words,  although  it  may  not  have  pur* 
sued  the  identical  words,  yet  we  are  bound  to  say  it  doea 
all  that  is  required  by  law.  There  is  no  man  who  enter- 
tains a  greater  reverence  for  every  thing  that  fell  from  my 
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Lord  EUenborough,  sitting  in  this  place,  than  I  do; 
1  cannot^  however,  help  saying,  that  the  observation  made 
by  him,  in  The  King  v.  Neild  ( a  ),  ( and  which  certainly 
was  not  the  foundation  of  the  decision  there)  is  not  satis- 
factory to  my  mind.  My  Lord  EUenborough  appears 
there  to  have  affirmed,  that  the  words  ^'for  the  purpose 
of  controlling**  following  the  word  ''agreement,''  is  not  a 
sufficient  allegation  to  shew  that  the  agreement  was  for 
eeniroilifig,  that  is,  for  effecting  the  illegal  olgect;  and, 
therefore,  in  that  view  of  the  case  it  occurred  to  his  mind, 
at  that  time,  that  the  expression  used  on  that  occasion 
was  not  equivalent  to  the  language  of  the  act  of  parlia- 
ment ;  but  on  looking  to  the  act  of  parliament,  I  think 
the  legislature  themselves  have  told  us  that  a  combination, 
to  obtain  an  advance  of  wages  is  an  agreement  to  do  ii* 
The  words  of  the  third  section  are  ''  That  every  journey- 
man, or  workman,  &c.  who  shall  enter  into  any  combina- 
tion to  obtain  an  advance  of  wages,  &c.  or  for  any  other 
purpose,  contrary  to  the  provisions  of  this  act,  shall,''  &c. 
Now^  a  combination  ''  to  obtain,"  is  a  combination  **  for 
the  purpose  "  of  obtaining.  They  are  convertible  terms, 
and  it  is  the  same  as  a  combination  ''  for  the  purpose." 
The  words  ''  for  the  purpose  "  6hew  in  what  sense  the 
legislature  have  used  the  word  **  purpose."  It  is  used  not 
in  the  sense  of  ''  intention/'  but  ''  object  and  intention." 
IVhen  we  look  at  the  fourth  section  upon  which  this  con- 
viction is  founded  we  find  these  words, ''  All  persons  who 
shall  attend  any  meeting  had  or  held  for  the  purpose  of 
making  or  entering  into  any  contract,  covenant,  or  agree- 
ment, by  this  act  dedared  to  be  illegal,  or  of  entering 
into,  supporting,  maintaining,  continuing,  or  carrying  on 
any  combination ybr  any  purpose  declared  by  this  act  to  be 
illegal,  i^c**    Here  again  we  must  intend  that  the  word 


(a)  6  East,  417. 
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**  parpose^''  means  the ''  object"  of  the  combioation,  and 
not  the  ''  intention."  Reading  this  foorth  section,  I  must 
look  into  the  act  of  parliament,  to  see  what  purposes  of 
combination  are  there  declared  to  be  illegal.  I  see  that 
the  obtaining  an  advance  of  wages  is  one  of  the  purposes 
whidi  the  legislature  have  declared  unlawful.  That  being 
so,  if  this  defendant  has  attended  a  meeting  held  for  the 
purpou  of  obtaining  an  advance  of  wages,  he  is  within 
the  terms  of  the  statute,  and  the  conviction  is  right  in 
point  of  form. 
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Batlby,  J.*-I  entirely  agree  with  the  opinion  ex- 
pressed by  the  Lord  Chief  Justice.  The  case  of  Rex  v. 
Neiid(a)  is  not  an  authority  in  the  present  case;  the 
objection  to  the  conviction  there  was,  that  the  agreement 
was  not  set  out,  and,  therefore,  that  the  alleged  offence 
was  not  described  at  all.  i  agree  with  the  dictum  in 
Hawkins  (6),  that  any  words  which  do  not  sufficiently 
describe  the  offence  are  bad,  but  a  variation  from  the 
precise  words  of  the  statute,  in  my  opinion,  is  not  fatal, 
if  the  words  used  are  such  as  bring  the  case  within  the 
plain  meaning  of  the  act  of  parliament.  But  in  the 
present  case  the  statute  itself  justifies  the  adoption  of  the 
very  words  that  are  complained  of,  for,  upon  comparing 
the  third  and  fourth  clauses  of  the  act,  I  perceive  that 
the  words  ''  to  obtain  "  and  ''  for  the  purpose  of  obtain- 
ing,^ are  used  synonymously.  Upon  these  grounds,  I  am 
of  opinion,  that  the  conviction  in  this  case  was  impro- 
perly  quashed,  and  that  it  is  our  duty  to  send  the  appeal 
back  to  the  Court  of  Quarter  Session,  in  order  that  it 
may  be  heard  there  upon  the  merits. 


Best,  J.  (c)— The  Court  of  Quarter  Sessions  have 
only  quashed  the  conviction,  in   this  case  conditionally^ 

(a)  6  East,  417.  (6)  Hawk.  P.  C.  b.U.  c.  t5.  s.  iiOw 

(«)  Hohro^f  J.  was  absent  at  Chambers. 
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that  in,  subject  to  the  opinion  of  this  Court,  and  we  are; 
therefore,  bound  to  send  it  back  to  them  that  the  questioa 
may  now  be  tried  upon  its  real  merits.  I  think  there  is 
no  solid  ol^ection  to  the  form  of  this  conviction,  be* 
cause  its  language  clearly  brings  the  offence  within  the 
ineanii^  of  the  statute.  The  dictum  in  Hawkins,  can 
liardly  be  considered  as  applicable  to  the  present  case, 
for  I  apprehend  the  words  quoted  from  thence  refer 
rather  to  a  recital  of  the  act  of  parliament  than  to  a  de- 
scription of  the  offence. 

Rule  absolute. 


February  6. 


On  a  question 
of  emancipa- 
tion, the  Conrt 
laid  down  this 
ffeneral  rnle, 
in  order  to  ex- 
rinde  discos- 
sions  in  parti- 
enlar  cases  in 
fntnre,  "  that 
•*  no  eman- 
**  cipation  is 
«*  effected, 
**  dnring  mi- 
••  norily,  ex- 
*'  cepting  by 
**  marriage, 
*^  becoming 
**  the  bead  of 
**  another  fa- 
•*  roily,  or  con- 
**  trading  a  re- 
**  lation  such 
**  as  wholly  and 
**  permttnently 
**  10  exclude 
**  the  father's 
"  control." 


Tlie  King  v.  The  Inhabitants  of  Wilmington. 

JISY  an  order  of  two  Justices,  JbAii  Moore^  his  wife,  and 
one  childy  were  removed  from  the  parish  of  Cra^ord  to 
tlie  parish  of  Wilmington^  both  in  the  county  of  Kent, 
The  Sessions,  on  appeal,  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 


The  pauper  John  Moore,  never  did  any  act  by 
he  acquired  a  settlement  in  his  own  right.  In  the  year 
1814,  the  pauper  was  removed  with  his  father,  Tkoma$ 
Moore,  by  an  order  of  two  Justices,  from  the  parish  of 
Crajiford  to  the  parish  of  Wilmington,  as  the  place  of 
settlement  of  the  pauper's  father,  which  order  was  appeal- 
ed against,  and  upon  the  hearing  of  the  appeal  confinned. 
The  pauper  in  the  same  year  returned  with  his  father  into 
the  parish  of  Craijford,  and  was  hired  by  the  week  to  Sir 
Henry  Crewe,  in  that  parish,  in  whose  service  he  con- 
tinued as  a  weekly  servant  for  nearly  two  years.  Upon 
leaving  the  service  of  Sir  Henry  Crewe,  he  followed  the 
occupation  of  mole  catching  in  the  parish  of  Crayford, 
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bj  which  he  obuined  his  own  li? ing.    He  never  resided        1822. 
vilh  his  father*8  family,  nor  did  bis  father  exercise  any     jj^  ^^^^ 
control  over  him.     In  the  latter  end  of  the  year  1815,  ** 

when  the  pauper  was  about  seventeen,  bis  father  left  InuAmnAwn 
Craj[ford,  and  went  to  live  first  at  Poplar ^  in  a  tenement  Wilhimctov. 
at  four  shillings  per  week,  where  be  continued  about  eight 
months,  and  in  or  about  the  month  of  February ^  1817, 
went  to  BaWf  where  he  rented  a  house  and  orchard  at 
90/.  per  annamf  and  in  which  he  still  continues  to  reside. 
Whilst  the  pauper  followed  the  business  of  mole  catching 
at  Crawford f  he  used  occasionally  to  visit  his  father  both  at 
Poplar  and  at  BaWf  and  once  slept  at  the  father's  house 
in  Poplar^  but  he  did  not  receite  any  maintenance  or 
asnstance  whatsoever  from  his  father.  After  the  father 
had  occupied  the  house  at  £otr  for  rather  more  than  a 
year,  the  pauper^  who  was  then  about  nineteen  years  of 
age,  married  his  present  wife.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  pauper,  before  his 
marriage,  was  emancipated  by  his  earning  his  own  liveli- 
hood in  the  manner  above-mentioned  in  the  parish  of 
Ciwyford. 

BdUandf  in  support  of  the  order  of  Sessions,  con- 
lended,  that  the  pauper  was  emancipated  by  reason  of  his 
having  wholly  ceased  to  be  under  the  control  of  his  father, 
wb«i  he  went  into  the  parish  of  Crajiford,  to  gain  his 
own  livelihood,  as  stated  in  the  ease.  He  admitted  that 
diere  were  contradictory  decisions  in  the  books  upon  the 
qneation  of  eaiancipation,  and  he  referred  to  East  fVood-- 
hay  V.  West  Waodhay  (a).  Rex  v.  Si.  Michael  in  Nor* 
wrieh,  and  Si.  Maiihew  v.  Ipswich  ( 6  ),  and  Rex  v.  fVal" 
poie.  Si.  Petet^s  (c ),  as  authorities  in  favor  of  this  argu- 
meot.     Ho  endeavoured  to  distinguish  this  case  from  Rex 

(•)  1  Stia.  «Sf8.  (c)  Qor.  S.  C.  638.  S  Bott.  44. 

(»)  t  Bott.  40. 
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1822.        ▼.  Whitton  cum  Twambrookes (a).    He  also  relied  upon 

ThTKtKo     ^^'  ^'  -Ro^^AC*)*  •"^  referred  to  Rex  v.fVobum{c)p 
^'  Rex  V.  Cold  Ashton  {d),  and  Rex  v.  Ockchureh  (e  ). 

The 
Inhabitants 

W11.MIN6TON.      Berens,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J.v— The  question  as  to  what  is  called 
emancipation  in  the  settlement  law  does  not  arise  properly 
in  any  case  where  a  person  during  minority  has  guned  a 
settlement  of  his  own.  The  question  of  emancipation 
arises  only  where  during  minority  the  party  has  gained  no 
settlement.  The  question  is,  how  long  he  shall  be  con- 
sidered as  continuing  a  part  of  his  father's  family,  and 
following  the  settlement  which  his  father  has  gained  ?  It  is 
of  great  importance  to  lay  down  some  general  rule  upon 
this  subject,  in  order  to  exclude  discussions  of  this  kind  in 
particular  cases,  and  I  own  it  appears  to  me,  the  best 
general  rule  to  lay  down,  is,  to  say — ^That  there  is  no 
emancipation  during  minority,  excepting  by  marriage,  be« 
coming  the  head  of  another  family,  or  contracting  a  rela- 
tion such  as  whoUif  and  permanently  to  exclude  the  Ai- 
ther's  control.  In  my  opinion  nothing  of  that  kind  has 
occurred  in  this  case,  and  therefore  I  think  the  order  of 
Sessions  ought  to  be  quashed. 

Bayley,  J. — I  am  of  the  same  opinion.  Looking 
through  the  different  authorities  in  the  books  upon  the 
question  of  emancipation,  it  will  be  found  that  they  all 
fully  warrant  the  rule  laid  ^own  by  my  Lord  Chief 
Justice. 

Bbst^  J.  (/)  also  concurred. 

Rule  absolute. 

(a)  4T.  R.  S55.  t  Bott  53.  {d)  S  Barr.  444.  t  Bott  45. 

(6)  t  Bott.  57.  («)  %  Bott  50. 

(c)  Id.  7S6.  (/)  H^lrvyd,  J.  was  abstat 
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1822. 


The  Kino  v.  Dolby.  rJb^^B. 


J.  HIS  was  an  iDdictment  against  the  defendant  for  an  Where,  upon 
alleged  libel,  prosecuted  at  the  instance  df  a  Society  ^^  amylror 
called  The  Con^itutional  Jssociation ;  and  at  the  Middle-  l^^^JJ^'^T^^i: 

.  .  '  in  tlic  sheriff; 

Kx  Sittings  after  last  Michaelmas  Term,  before  Jbbott,  the  jnry  panel 
C.  J.  it  stood  for  trial  by  a  Special  Jury,  which  had  been  Held,  that  the 
regularly  struck  in  the  Crown  Office.  When  the  indict-  fo^'Sbtain^"* 
meot  was  called  on  for  trial,  but  two  of  the  special  jury-  trial  of  the 

^      i  J  i  .  *      .  i    r       't       >n •  •         caase,  is  to  dl- 

men   attenoea,  upon  which  the   counsel  for  the  Crown  rect  new  jnry 

prayed  a  talei.  The  defendant's  counsel  then  challengeci  ^^^rs^f  |^e 
the  array  for  unindifferency  in  one  of  the  sheriffs  by  whom  connty,  at  the 

-  '  _  ,  ,  ,       •     "^  instance  of  the 

the  panel  was  returned,  oii   the   ground   that  he  was  a  prosecntor^ 
sabscriber  to  the  Associatibn,  at  whose  instance  the  pro-  ^|  applying* 
aecution  was  conducted,  at  the  time  the  jury  process  was  '^^IJiPfor* 
returned.      The  Court  upon   that  appointed    the    two  that  purpose.* 
special  jurymen,   who  had   appeared,    as  tiyers  of  the 
matter  of  challenge,  and  they  having  found  that  the  sheriff 
'was  unindifferent,  the  panel  was  ordered  to  be  quashed^ 
and  the  cause  was  struck  out  of  the  papeir. 

Tindal,  on  a  forfner  day,  obtained  a  rule  to  shew  cause 
why  a  venire  facias  de  novo  should  not  be  directed  to  the 
toroners  of  the  county  of  Middlesex,  to  return  a  new 
panel,  in  order  that  it  might  be  annexed  to  the  record 
when  the  cause  should  be  again  set  down  for  trial ;  sug- 
gesting, that  there  was  no  other  mode  by  which  a  trial 
could  be  obtained  during  the  shrievalty  of  the  sheriffs  who 
returned  the  former  panel,  ihey  being  still  in  office. 
Notice  of  the  rule  had  been  served  upon  the  defendant, 
and  now 

Scarlett  and  J.  Evans  shewed  for  cause  against   the 

i-ule,  that  this  was  not  the  proper  mode  of  proceeding,  id^ 

TOL.   I.  0 
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1022^        asmucb  as  it  ought  to  have  been  a  rule  to  shew  cause  why 

x^T^^Q      there  should  not  be  a  suggestion  entered  on  the  record  of 

«•  what  took  place  when  the  cause  was  laid  down  for  trial. 

Do]3y« 

when  the  Court,  as  a  matter  of  course,  might  direct  a  new 

jury  process  to  the  coroners  of  the  county.    There  was  no 

occasion  to  call  upon  the  defendant  to  shew  cause  against 

the  present  rule^  because  he  could  be  no  party  to  tbe  pro- 

ceedingSf  and  therefore  he  was  brought  here  unneces^ 

sarfly. 

The  Court  said,  the  defendant  need  not  have  appeared 
unless  he  thought  proper.  He  was  not  bound  to  appear ; 
the  notice  of  the  rule  was  only  served  upon  him  to  pve 
him  the  opportunity  of  suggestii^  any  objection  to  tbe 
course  adopted,  if  any  could  be  suggested.  The  present 
application  was  in  the  regular  and  ordinary  course  of  pro- 
ceeding. It  had  been  suggested  that  one  of  the  sheriffs 
was  an  interested  person,  and  in  that  case  the  coune  was 
to  award  new  jury  process  to  the  coroners ;  but  this 
could  not  be  done  without  a  rule  to  shew  cause,  and  as  no 
sufficient  cause  could  be  shewn  against  it,  the  rule  must 
be  made  absolute. 

Rule  absolute  («). 

(a)  Vide  55 Hen.  8.  c. 6. 11.  6, 7,  8.  4,icSVh.icU.e.7.  SOeo.f. 
c.  t5.  ss.  8. 11. 18. 19.  Bac  Abr.  tit  Juries,  68,  Trials  per  Pais,  68. 
Baond.  t.  849,  ooU  l.    Hawk.  P.  C.  lib.  ii.  c.  9.  s.  85. 
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The  King  r.  The  Justices  of  Colchester.         pSnuai^s. 


JL  HIS  came  on  upou  a  rule  to  shew  cause  whj  a  man*  Mtndamui  it- 
danms  abould  not  be  directed  to  the  defendants^  com*  an  appeal 
manding  them,  at  the  next  General  Quarter  Sessions,  to  ^^^acxoont, 
receive,  hear,  aud  determine  an  appeal,  against  the  allow-  ^^^^  ^^  gl- 
ance of  the  accounts  of  the  late  overseers  of  the  parish  not  been  pro- 
of   ,  within  the  borough  of  Colchester^    The  rule  Jt^^  ^!^m 

was  obtained  upon  an  affidavit,  stating,  that  tbeappel-  ^'^^'5°^^'^ 
lants  having  reason,  as  thejr  alleged^  to  be  dissatisfied  c.  49.  s.  i. 
with  the  allowancci  caused  an  appeal  to  be  entered  against 
die  same  at  the  last  Quarter  Sessiooa;  but  that  the 
Justices  dismissed  the  appeal^  upon  the  ground,  that  the 
accounts  had  npt  previously  been  allowed  at  a  Special 
Semons  uiider  the  provisions  of  the  50  Geo.  3,  c  48. 
s.1. 

Knox  and  fValford,  now  shewed  cause  against  the  rule, 
and  relied  upon  Rex  v,  Whitear  (fi),  which  decided  that 
Quarter  Sessions  have  no  jurisdiction  to  make  an  original 
order  for  late  overseers  to  pay  monies  ito  their  suecesaors, 
and  which  was  confirmed  by  Rex  v.  Bartlett  {b)\  in 
which  it  was  holden,  that  there  mu^t  be  a  previous  allow- 
ance by  two  Justices  before  tbe  Sessions  can  entertain  an 
appeal  against  overseers'  accounts.  Before  the  ^0  Geo.  3. 
c.  48.  8.  1.  it  was  necessary  to  comply  with  the  requisites 
of  17  Geo.  2,.  c.  38,  in  order  to  give  the  Sessions  juris- 
diction; but  that  statute,  in  the  particular  of  the  mode  of 
allowing  overseers'  accounts,  was  repealed  by  the  50  Geo.  3. 
Under  the  43  Eliz.  c.  2.  s.  S.  and  the  17  Geo,  2.  c.  38,  the 

(€)  3Barr.l356.  (&)  Stra.  983. 

D   2 
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1822.       functions  of  Justices  were  wholly  ministerial  and  the  term 
The  Kino     ^owance  of  accounts  was  an  incorrect  one,  the  act  done 

.     ,^'  by  the  Justices  amounting  to  no  more  than  a  mere  attes* 

The  Jdsticbb     "^  .  ^  .      .  ^ 

of  tahon.    But  now  by  the  50  Geo.  3.  c.  49-  every  over- 

CoLc  B8TBB.  g^^g  account  is  to  be  submitted  to  two  or  more  Justices 

at  a  Special  Sessions^  to  be  held  for  that  purpose,  and 
they  are  required  to  examine  such  accounts,  and  disallow 
all  such  charges  and  payments  as  seemed  to  them  exor- 
bitant. The  functions  of  Justices  on  this  subject  are 
therefore  now  entirely  judicia;!.  In  the  present  instance 
no  Special  Sessions  was  holden,  and  no  examination  of 
the  accounts  undef  the  59  Geo.  3.  c.  49*  took  place.  It 
is  not  a  question  hel-e  what  was  the  duty  of  the  last  over- 
seers, but  simply  one  of  jurisdiction.  The  allowance  they 
procured  not  being  according  to  the  provisions  of  the 
So  Geo.  3.  which  hais  substituted  a  'different  course  of 
proceeding,  and  repealed  the  former,  it  must  be  taken  as 
if  no  allowance  had  been  made  at  all;  tod  then  the 
parties  come  per  aaUum  to  the  Sessions,  which  is  clearly 
irregular  according  to  the  decided  cases. 

Jessopp  and  Brodrick,  contrd,  were  stopt. 

The  Court  (a)  thought  that  the  Justices  below  were 
mistaken  in  supposing  that  they  had  no  jurisdiction  in  this 
matter,  as  in  point  of  fact  there  had  been  an  allowance 
before  two  Justices,  though  not  at  a  Special  Sessions,  and 
directed  the  mandamus  to  be  issued. 

Rule  absolute, 

(a)  Beil,  J.  was  absent  at  Chambers. 
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The  Kino  v.  The  Mayor  and  Jurats  of  Habtinos.      Fntft^, 

PibrmanfS* 


tyOURTHOPE  had  obtained  anile  calling  on  the  If  there  are 
*  •-  .  words  of  per* 

Mayor  and  Jurata  of  the  Town  and  Borough  of  HoiiingSf  missioii  in  a 

being  without  one  of  the  Cinque  Ports,  to  shew  cause  jS^^t'^lS 
whj  a  mandamus  should  not  issue  to  compel  them  to  hold  |f  ^^/|7  f^ 
a  Court  of  Record  for  the  recovery  of  debts,  within  the  nefit,  they  are 
said  town  and  borough,  piu-suant  to  the  terms  of  the  uierefore^  * 
charter  of  incorporation.  te'*!?ecl^r' 

tliat  the  mayor 

F.  Pollock  now  shewed  cause  against  the  rule.    The  an  ancient 
defendants  had  no  objection  to  ho|d  the  Court,  if  by  Jaw  h|Iw  ^^rt 
they  were  bound  to  do  so ;  but  as  it  appeared  to  then^  JjJ  ^^  fo' 
that  no  possible  utility  would  iresult  froqn  it,  and  as  it  pleas,  but 
would  be  productive  of  much  inconvenience,  they  wished  been  long  dit- 
to have  the  opinion  of  the  Court  upon  the  subject.    The  conrt  mnted 
relator  in  this  case  was  an  attorney,  who  had  some  time  a  wtmUmnu  to 
since  called  upon  the  defendants  to  admit  him  as  an  court  to  be 
attorney  of  the  Court  of  Record  in  the  borough,  and  to   ^t|j2nee^of\n' 
issue   process  for  the  arrest  of  a  debtor,  which  they  re-  Inhabitant  of 
fused ;  and  he  was  not  joined  in  the  present  application  though  he  was 
by  any  of  the  inhabitants  of  the  town,  or  by  i^ny  member  ni||,rr  ^^^"^^ 
of  the  corporation.     Upon  the  relator's  first  application, 
the  tQwn  clerk  proceeded  to  search  the  records  of  the 
borough,  and  found  that  po  court  had  been  held  there 
since  the  year  177Q;  and  upon  further  inauiry  he  learnt 
that  no  such  court  had  been  held  in  any  other  of  the 
Cinque  Por^  during  the  memory  of  any  living   person. 
The  words  of  the  charter  are^  ''  that  the  Mayor  and 
Jurata  of  every  ancient  town   belonging  to  the   Cinque 
Ports  might  for  the  future  hereafter  have  and  hold,  and 
have  jiower  to  have  and  hold,  at  some  convenient  place, 
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1822.        one  court  of  record,  and  that  the  same  Mayor  and  Jurats, 

The^Ruro     ^"^  ^^^^^  successors  respectively,  might  and  should  have 

V*  in  any  of  the  said  courts  severally  and  respectively  nuire 

of  Hastinob.  fully  and  firmly  than  formerly,  authority  by  that  charter, 

to  hear  and  determine,  8ic.  and  the  said  Mayor  and 
Jurats  should  upon  all  pleas,  actions,  complaints,  &c. 
have  power  (o  compel  appearance  by  summons,  &c.^ 
So  that  the  charter  only  empowers  the  holding  of  the 
court,  but  does  dot  enjoin  it.  Under  these  circumstances, 
and  considering  the  long  disuse  which  had  prevailed,  this 
rule  must  be  discharged. 

Courthope,  contrd,  was  stopt. 

Per  Curiam. — Words  of  permission  in  an  act  of  par- 
liament, if  tending  to  promote  the  public  benefit,  are  al- 
ways held  to  be  compulsory.  If  there  exist  any  good 
reasons  for  not  holding  the  court,  they  may  be  returned  to 
the  mandamus:  but  if  there  are  no  such  reasons,  the  in- 
terests of  the  inhabitants  must  be  respected.  The  court 
was  evidently  intended  for  their  benefit,  and  is  likely  to 
promote  their  benefit,  and  it  would  be  great  injustice  to 
narrow  their  privileges  by  discharging  this  rule.  We  are 
all  of  opinion  that  the  inhabitants  of  this  port  have  an 
interest  in  the  holding  of  this  court,  and  although  the  re- 
lator in  this  case  is  not  a  corporator,  yet  we  think  the  cor- 
poration ought  to  hold  the  court  for  the  benefit  of  the  in- 
habitants, for  it  is  clear  they  have  power  so  to  do  under 
the  charter.  It  may  be  of  great  benefit  to  the  inhabitants 
that  there  should  be  a  jurisdiction  conducted  according  to 
the  ancient  common  law  of  the  country.  It  is  by  the 
disuse  of  so  many  of  these  courts,  that  the  legislature 
have  found  it  necessary  to  institute  new  modes  for  the  re- 
covery of  debts,  not  so  well  known  in  the  ancient  con- 
stitution. 

Rule  absolute. 
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Ex  parte  Thomas  Whitb  and  Thomas  Gibbs.         J!^' 


w, 


RITS  of  hab€a8  corpm  hfrnng  issu^  on  a  foriBer  By  statate 
dqF«  directed  to  tb^  Admiral  of  the  Fleet  at  CAatiam,  la  c.  srTti 
bruig  op  the  bodies  of  the  prisonen^  seamen,  who  had  {'o'i^'tr^ld 
heen  impressed  (mder  57  Geo.  3.  g*  87.  a.  6,  it  was  U"***!;  *•*•  ^^ 

...  for  the  pre- 

^greecU    that  instead  of  makiqg  formal  returos,  JervU  ventionof 
should  movo  t0  discharge  the  writs  quia  impnmdi  emor  and^bo  are 
nanenM,  and  that  Turiom  shoald  shew  cause  against  (hat  for Je  on  blSiid 
matioo  m  the  first  instance.  a  Kiug's  thip, 

shall  be  taken 
before  a  Jot- 

B,  statute  57  Geo.  3.  c.  87.  s.  6,  it  U  declared,  '•  that  ^l'  ^(^Z 
if  any  person  liable  to  be  arrssted  onder  any  of  the  acU  J^rt^jj^**^  ^„. 
fer  the  prevention  of  smiigglingy  shall  bo  fit  and  able  to  swer,  &c.  and 
sewe  his  Majesty  in  bis  naval  service^  and  Ibble  under  the  committed, 
said  acts  to  be  impressed  into  such  service,  every  such  ^^whSle'^cui- 
peison  so  arrested  shall  be  taken  before  a  justice  of  the  5^^  ^^^  f^ 

kept,  18  aotho- 

paace,  and  shall|  upon  due  proof,  be  committed  to  prisoa  rised  an  tht 
to  answer  such  information,  and  abide  such  judgment  as  commiuioner$ 
may  be  thereon  given  against  him  in  that  behalf;  snd  that  ^  ^^f^  ^ 

•^  ®  ®  *  excutf  respec- 

it  shall  be  lawful  for  the  gaoler,  &c  on  the  order  of  the  tively,  to  con- 

.    ,  -  .....       vey   them  on 

ciNsimHsioners  of  ctMtoms  or  excise  respectively  directing  board  a  thip 
the   prosecution,   to  carry  and  convey  such  person   on  ^er^to '  tbeir^' 
board  any  of  his  Majesty's  ships  of  wsr,  in  order  to  his  being  impres- 
being  impressed  into  his  Majesty's  naval  service."     Under  persons  were 
this  section  of  the  statute  the  prisoners  had  been  com-  d^r  the  anthol 
milted  by  a  justice  of  the  peace,  and  in  pursuance  of  asi  J*^y  **by*¥irtae 
Ofder  signed  by  four  of  the  commissioners  of  his  Majesty's  of  an  order 
eoetoms,  they  were  carried  and  conveyed  on  board  a  King'a  fow  eommia- 
ship,  and  mder  such  order  impressed  to  served  in  his  ^^^q^i^' 

the  nine  nomi- 
nated and  appointed  by  the  King's  patent :  Held,  that  such  order  was  vaiid  and 
«tiS»ctiial,  it  appemring  by  the  patent  tliat  fonr  of  the  commissionert  sight  act  for  the 
whole  body,  and  therefore  the  Court  refused  to  discharge  the  prisoners  out  of 
cuatody. 
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1822.        Majesty's  navy.     These   facts  were   brought  before  the 
Ex  parte       ^^^^^  <>"  affidavits,  and  annexed  thereto  was  a  copy  of 

White        |he  royal  patent  appointing  nine  commissioners  of  cus- 
and  UiBBS*  -  .  •'  •      1 

tom»  to  ejLecute  the  powers  mentioned  m  the  sutute. 

Jervis  now  moved  to  discharge  the  writs  of  habeai 
^orpuSf  on  the  ground  that  they  had  been  improvidently 
granted.  The  question  in  this  case  is,  whether  the  order 
signed  by  four  commissioners  of  his  Majesty's  customs  is 
sufficient  to  warrant  the  detention  of  the  prisoners.  In 
the  6rst  place,  s.  6,  of  the  act,  under  which  the  prisoners 
have  been  committed,  does  not  require  that  the  order  for 
taking  the  offender  on  board  a  ship  of  war,  shall  be  an 
order  of  all  the  commissioners,  but  it  simply  says,  ''  that 
it  shall  be  lawful  for  the  gaoler,  on  the  order  of  the  com- 
missioners, to  convey  the  person  on  board.**  Now  by 
no  necessary  construction  can  that  mean  that  the  order 
shall  be  signed  by  all  the  commissioners,  and  indeed  no- 
thing could  be  more  unreasonable  than  to  require  that  the 
order  of  the  whole  body  should  be  necessary  to  give 
validity  to  the  proceedings.  But  the  short  answ^  to  the 
objection  is,  that  the  King's  patent  appointing  the  com^ 
missioners,  authorizes  any  four  of  the  nine  to  act  for  the 
Mhole  body.  Therefore,  coupling  the  provisions  of  the 
act  of  parliament  with  the  patent,  the  order  in  this  case 
^as  perfectly  valid,  and  consequently  the  Court  m^ist  di»; 
charge  the  writs  quia  improvidi  emanaverunt. 

Turtan,  contr^. — By  the  true  construction  of  the  sec*^ 
tion  of  the  stati^te  under  whigh  the  prisoners  have  beeq 
impressed,  it  is  perfectly  obvious,  that  the  order  for  their 
detention,  ought  to  have  been  signed  by  all  the  commia- 
sioners,  or  at  least  by  a  majority  of  them,  to  render  it 
eflftrctual.  This  is  clear  from  the  circumstance  of  there 
being   no   limitation   in    that  clause  with  respect  to   the 
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Buiqber  of  commissioners  who  are  to  be  competent  to  act.       1822. 
The  order  is  to  be  issued  by  *'  the  commissioners'*  gene-'  '    ^T^^i^ 
rail  J.     Now  this  construction  is  the  more  reasonable,  when       Wbitk 
the  Court  looks  to  other  sections  of  the  act  of  parliament 
under  which  the  commissioners  are  empowered  to  act; 
ln.8ome.it  is  declared  that  three  only,  and  in  .Others  ftoe, 
diall  have  power  to  act.     This  shews  the  legblature  con« 
templated   different  cases    in   which   the  commissioners 
might  be  required  to  act  in  a  body  or  in  part,  accoriKng 
to  the  circumstances  of  the  particular  case.     Contrasting^ 
therefore,  those  clauses  with  the  clause  in  question,  there 
can  be  no  doubt  that  the  legislature  intended  that  the 
whole  number  of  commissioners  should  act  in  pursuance 
of  the  authority  given  in  that  section.    This  is  a  highly 
penal  act  of  parliament,  empowering  the  commissioners 
to  cause  persons  committed  under  it  to  be  detained  five 
years  on  board  any  of  the  King's  ships,  and  therefore  it 
ought  to  be  construed  most  strictly.     If  the  majority  of 
the  commissioners  had  joined  in  this  order,  probably  the 
objection  could  not  be  supported,  but  to  say  that  the  mi* 
nority  shall  bind  the  majority  b  contrary  to  all  principle, 
and  is  evidently  at  variance  with  the  reasonable  intend- 
ment of  the  legislature.    In  the  case  of  a  corporation,  or 
other  body  politic,  it  has  been  decided  that  the  majority 
will  bind  the  minori^.     Cooke  v.  Lovehnd {a)^   1  Bulst. 
105. .   Grinley  v.  Barker  (  6 ),  and  Rex  v.  Foxcroji  (c  )• 
But  where  a  mere  naked  authority  is  to  be  exercised,  the 
concurrence  of  all  those  to  whom  ,the  autheril^  is  com^ 
mitted,  is  requisite.    At  all  events  a  majority  in  all  cases 
is  necessary  to  render  the  act  of  the  body  valid  and 
effectual.    In  this  case  there  has  only  been  the  concur- 
rence of  the  minority,  and  consequently  the  prisoners  are 
entitled  to  their  discharge  for  this  informaUty  in  the  pror 
<i:eedings. 

(€)  f  B08.4ePo1.  31.  (c)  Barr.l017« 

(b)  1  Bos.  &  Pul.  2S9. 
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I92!2k  Abbott,  C.  J.-^llie  questioii  is,  whttbcr  the  proN 

^T^f^      viMons  of  tbe  act  of  parliament  ai e  incmiaiBlenft  vitb  tbe 

Vfunm  patent ;  if  not,  the  act  amst  prerail.  The  caats  which 
have  been  eked  have  no  bearing  upon  the  queatios.  Re« 
ferring  to  the  act  of  parUauMMt,  and  to  the  language  o{ 
tfiQ  patent,  I  think  this  point  is  much  too  plain  for 
afgument. 

Baylby,  J.--«Thi8  18  a  anere  qneation  of  oonttniction 
m  to  what  shall  be  considered  as  the  order  of  the  com^ 
nissioners  of  customs  or  eiciMu  The  legislature  says  it 
shall  be  lawfol  for  the  gaoler,  on  the  order  of  the  com* 
missioners  of  customs  or  excise  respectivel  j  directing  the 
prosecution,  to  convey  the  person  on  board  of  a  ship  of 
war,  in  order  to  his  being  impressed.  For  the  purpoae  of 
seeing  what  is  meant  by  the  order  of  the  couMnissioiiers  ol 
customs  and  excise,  we  must  look  lo  tfadr  aiithorityi 
which  is  derived  from  the  Crown,  and  see  who  are  eon* 
stituied  commisuonera  of  customs,  and  who  are  capable 
of  makii^  an  order  in  such  character.  Referring  to  the 
royal  patent,  by  which  their  authority  is  created,  and  by 
which  alone  they  are  to  act,  it  is  said,  that  there  shall  be 
nine  in  number,  but  that  four  of  those  nine  shall  be  cooh 
patent  to  act  for  all  purposes  foe  which  their  authority  is 
created,  aiid  that  the  act  of  four  shall  bo  the  act  of  alK 
In  this  case  four  of  the  conunissionefs  have  acted,  and 
therefore  I  think  the  order  by  which  these  moi  were 
impressed,  is  perfectly  unobjeotionable. 

HoLBOYD,  J.-*«The  meaning  of  tbe  act  of  parliameof 
IS,  to  direct  thai  such  things  shall  be  done  by  tbe  ordcfv 
of  the  commissioners  of  customs,  but  it  does  not  daolaif 
what  the  commiasioners  themselves  shall  do.  It  simply 
says,  that  certain  persons  shall  have  power  and  authority 
to  act  under  the  order  of  the  coipinissignefs,  and  pro- 
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Atme  pertoM  froai  acting  witkoiit  soch  authority* 
So  long  aa  Ibey  hate  tlM  orim  of  the  comroifsioDefft  for 
what  Ibaj  do,  their  acta  are  legal.  Here  there  has  been 
ao  order  of  the  eomniasioiiera,  directing  theie  prbonera  to 
be  taken  on  board  a  King's  ship  to  be  impressed,  and  i 
ttufik  it  le  no  objection  that  the  order  has  been  signed  by 
only  four  of  the  cooMnissioners^  it  being  declared  by  the 
patent  that  the  act  of  any  four  shall  be  the  act  of  the 
vhole^ 

Rule  absolute  (a )^ 


€» 


1823. 


Ex  parU 

Wbitb 

and  Gipas. 


(a)  Be$i,  J.  was  absent  at  Chambers. 


The  King  9.  James  RocBRa. 


Ti 


Saiwrdmff 
Februarjf  9. 


HE  defendant  had  been  apprehended  under  1  &.  2  By  sutnte 

Geo.  4.  c.  118.  9,33,  for  having  in  his  possession  naval  c.us.  8.40 

stores,  suspected  to  have  been  stolen  from  a  ship  in  the  [^*  '^^'If  b*\h 

River  Thames^  and  not  having  given  any  account  to  the  ^^^  >'«  ^^' 

satbfaction  of  the  Justices  how  he  became  possessed  of  distribnted, 

die  same,  was  convicted  under  s.  40.  in  the  penalty  of  5/.,  J^TeJ^r  Se^ 

and  in  default  of  payment  committed  to  the  House  of  '"  mentioned^ 
-^  .  and  the  other 

Correction  for  two  calendar  months.  to  soch  persons 

as  the  convict* 
ing  Justices 

Jldolphui  now  moved  for  a  writ  of  habeas  corptu  to  "IS":/'!^^'' 
bring  up  the  body  of  the  defendant,  in  order  that  he  might  no  appeal  to 
be  discharged,  on  the  ground  of  a  defect  in  the  warrant  of  where  a  pH- 
eommitment.     The  statute  1  &  2  Geo.  4.   c.  1 18.  s.  40.  ^ut^J'^^l'^l 

warrant  of  ex- 
ceatien  (wUch  recited  that  be  bad  been  convicted)  for  two  months,  or  until  be  paid 
a  penalty  of  M.  lor  an  offence  under  the  33d  sect,  of  the  act,  without  stating  bow 
ne  pcnaltv  was  to  be  distributed  and  to  whom  paid ;  the  Court  refused  to  discharge 
liim  ont  01  custody  for  this  objection,  holding,  that  the  warrant  did  not  require  the 
same  certainty  as  a  conviction,  and  that  they  were  bound  to  presume  there  bad  been 
a  legal  conviction  to  found  the  warrant. 
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1822*        fpyrea  the  penalties  recovered  under  the  samei  one  half  to 
^^^^'^         the  receiver  appointed  by  the  authority  of  the  act,  and  the 
V,  other  to  such  person  as  the  Justices  shall  direct,  and  it 

^*^*'  gives  no  appeal  to  the  Sessions.  Upon  summary  convic- 
tion to  the  satisfaction  of  the  Justices,  the  party  may  be 
fined  in  the  penalty  of  5L,  and  in  default  of  payment  may 
be  committed  to  the  House  of  Correction  for  any  period 
not  exceeding  two  months^  unless  the  fine  shall  be  sooner 
paid.  The  defendant  in  this  instance  had  been  convicted 
in .  the  penalty  of  5/.,  and  not  being  able  to  pay  the  same 
was  committed  for  two  months,  but  the  Justice  in  his 
warrant  of  commitment  did  not  state  how  the  penalty  was 
to  be  distributed,  or  whose  hands  were  to  receive  it,  which 
he  ought  to  have  stated,  inasmuch  as  there  was  no  form 
of  conviction  drawn  up,  and  no  appeal  given  to  the 
Sessions,  and  therefore  the  defendant  did  not  know  to 
whom  he  was  to  pay  the  penalty,  and  he  was  left  to  seek 
the  hand  which  was  by  law  authorized  to  receive  it.  A 
warrant  of  commitment  in  such  a  case  as  this  ought  to 
contain  all  the  certainty  and  formality  of  a  conviction,  be- 
cause there  is  no  other  record  of  the  proceeding,  and  this 
was  the  more  necessary,  the  statute  giving  no  appeal.  In 
Doctor  Groenvelih  case  (  a  ),  it  was  resolved,  **  that  the 
cause  of  commitn^ent  oii^ght  to  be  certain,  to  the  end  that 
the  party  may  know  for  what  he  suffers,  and  how  he  may 
regain  his  liberty.*'  Now,  as  the  penalty  is  directed  by 
the  statute  to  be  distributed  in  a  particular  manner,  the 
commitment  ought  to  inform  the  defendant  how  he  is  to 
regain  his  liberty,  by  pointing  out  to  him  the  person  to 
whom  he  is  to  pay  the  penalty.  If  the  commitment, 
which  is  here  substituted  for  the  conviction,  does  not 
name  the  person  who  is  to  receive  the  money,  to  whom  is 
he  to  pay  the  penalty  and  regain  his  liberty  i  As  this  case 

(a)  1  Ld.  Raym.  SIS. 
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is  to  be  coosidered  in  the  same  point  of  view  and  by  the 
same  rules  as  a  formal  conviction,  there  are  decisive  cases 
dpon  the  subject*  In  Rex  v.  Seal  {a\  which  was  a  con- 
viction on  the  statute  42  Geo.  3,  against  illegal  lotteries, 
which  act  directs  the  penalties  to  be  distributed  one-third 
to  the  King,  one-third  to  the  informer,  and  one-third  to 
the  person  apprehending  or  securing  the  offender ;  and  as 
the  conviction  directed  the  penalty  to  be  distributed  as 
the  law  directs,  without  ascertaining  to  whom  the  last  third 
was  to  be  paid,  it  was  held  to  be  bad.  The  case  of 
Rex  V.  Helps  (  6  )  is  also  an  authority  on  this  point. 
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1822. 


Tbe  KiMO 

V. 

RoesRS. 


Abbott, C.  J. — ^The  difficulty  I  have  in  this  case,  is, 
in  subjecting  this  warrant  of  commitment  to  the  same 
rules  of  construction  whicti  are  applicable  to  convictions. 
Now,  the  cases  to  which  we  have  been  referred  are  cases 
of  convictions*  We  are  bound  to  presume,  until  the  con- 
traiy  is  shewn,  that  there  has  been  a  good  conviction,  and 
that  the  magistrate  has  done  every  thing  required  of  him 
by  law.  This  is  a  commitment  in  execution,  and  recites 
that  the  party  had  been  convicted,  and  there  is  no  distinc- 
tion in  the  cases  cited,  which  authorizes  us  to  look  at  the 
warnmt  of  commitment  with  the  same  strictness  as  a  con- 
viction. The  commitment  is  for  two  months,  unless  the 
money  shall  be'  sooner  paid.  I  think  it  is  not  necessary 
that  the  commitment  should  state  to  whom  it  should  be 
paid.  If  the  defendant  pays  the  money  to  the  gaoler  he 
will  be  discharged  forthwith*  It  is  not  suggested  that  the 
magistrate  did  not  direct  to  whom  the  money  was  to  be 
paid  before  the  conviction  took  place,  and  as  we  are  bound 
•to  presume  that  there  was  a  good  conviction  before  com- 
mitment, I  think  we  ought  not  to  discharge  this  defendant 
out  of  custody. 


(«)  8  East,  568. 


(b)  3  Maul.  Sc  Set.  $St. 


ea 


1889. 


iUM»BJU« 
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SATtBTi  Jw— Tbe  defcodant  is  cooMiittod  until  be 
absll  pay  the  penalt/*  If  ha  pays  the  nuHiej  to  the  gaoler 
the  latter  is  booid  to  diadmg9  bin  oat  of  cuttody^ibefbre 
the  end  of  the  two  months,  and  the  gaoler  will  after- 
wards take  care  to  distribute  the  money  properlyi  ac- 
cording to  the  directions  of  the  Justice.  It  appears  to 
lie  that  tbera  is  no  ground  for  granting  this  writ 


HoLHOTD,  J.  was  of  the  same  opinion  (n). 


Writ  refused. 


(a)  Beit,  J.  was  absent  at  Chambers. 


XfMMfay, 
Fibruartf  11. 


The  Court 
will  not  direct 
in  what  man- 
ner Jnitices 
•hall  make 
their  return  to 

bot  if  the  re- 
tarn  made  to 
afRifadaRaw  be 
insnfficient  to 
raise  the  ques- 
tion intended 
to  be  agitated, 
the  Court  wiU, 
at  the  instance 
of  the  party 
interested, 
nalLca  rule 
^▼ing  the  Jus- 
tices liberty  to 
amend  in  the 
manner  re- 
quired, if  they 
shall  be  so 
minded. 


The  Kino  t^.  MARlitoTT  and  Another,  Esquires. 

J.  HIS  was  a  rule  calling  upon  two  Justices  of  ferA* 
wkirtf  to  shew  cause  why  they  should  not  amend  their  re- 
lani  to  a  mandmrnta  issued  from  this  Court,  commaading 
them  to  compel  certain  persons  to  perform  atatute  duty  ia 
the  township  in  whieh  their  lands  weae  aituated|  who  had 
elaiasedeseo^rtion  by  virtue  of  a  local  act  of  parliament. 
The  Juatices  in  their  return  had  set  forth  certain  elauits 
of  the  act  of  parliament  under  whieh  the  eaemption  was 
daimedi  but  had  Muitted  to  atate  a  iad  which  the  pro- 
eeeutsDs  coasidered  material  to  raise  the  ywatien  ariaiag 
aipoa  the  atatute. 

Colimofi  now  shewed  cause  ugaiBBt  the  mh,  and  con- 
tended diat  Ibis  was  an  application  which  the  Oouit  could 
not  entertain,  because  it  was  in  effect  directing  tbe  Jus- 
tices in  what  manner  they  should  make  their  return,  ^hich 
was  contrary  to   all  principle.      The  magistrates  them- 
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selves  might  apply  to  the  Court  for  leave  to  amend  their        1822, 

return,  if  they  had  made  any  omission   by  mistakoi  or      tu^i^ 

otherwise ;  but  this  application  did  not  come  from  them.  v« 

it  came  from  the  party  interested  in  the  question.    The   and  AiMther. 

magistnites  must  be  left  to  their  own  discretion  in  what 

BNttoer  they  will  make  their  return.     The  apf^caUoQ 

should  at  least  have  been  made  with  the  concurrence  of 

the  mif  istratesy  but  diey  ought  not  to  be  compelled  to 

Ampe  their  retun  in  order  to  auit  the  views  of  (an  ia- 

terestad  party. 

Scarlett,  contr^  was  stopt  by  the  Court. 

Per  Ciinafli.— 'We  agree  that  we  cannot  oblige  the  Jut* 
tices  to  make  their  return  in  a  particular  manner,  but  it 
is  suggested  that  the  retuni  in  its  present  form  will  not 
raise  the  question  upon  which  the  parties  wish  to  liave 
the  opinion  of  the  Court  The  rule  calls  upo«  Ike  Jms* 
tices  to  ebew  ^use  why  the  return  to  the  writ  of  mam^ 
damta  should  not  be  amended.  It  cerfiainly  cannot  be 
made  absolute  ia  those  terms,  but  we  can  vary  the  rale, 
by  ordeiiag  that  the  Justices  may  be  at  liberty  to  amend 
the  return  if  they  should  Oaivk  fit,  eo  as  not  to  make  it 
compnhory  upon  them. 

Rule  absolute,  in  Ihe  teums  auggeated 
by  the  Court. 


C4  CASES    IN    THE    KING's   BENCH; 

1822. 


Fehnuny^tU  Th©   KiNG   V.  iTie  JUSTICES   of  SuREEY. 

The  Stat  If  JL  HIS  was  a  rul^  calline  on  the  defendants  to  shew 
•.5.'agmiD8tde-  cause  why  a  ^rit  of  mandamus  should  not  issue  directed 
ffi??i5?1ll*"*^'  to  them,  commandinsr  them  to  cause  continOances  to  be 

requires  rea*  '  o 

mmMe  notice    entered,  atid  to  hear  the  appeals  of  one  Andrew  Barneti 

of  appeal  to  . 

the  Sessions     against  two  several  convictions  by  two  Justices,*  under  the 

wn^,*b^r  »totw^e  12  Geo.  2.  C.28.  for  unlawfully  setting'  up,'  main- 

^"J>^<^"*y  taimng,   and  keeping  a  certaiu   fraudulent  game  called 

De  fty  potolf  or  ♦  %      •       « 

mwriiitigi  its  Hazard*    The-^fulewas  obtarined  on  the  ground  that  the 

in  point  of  Sessions  had  improperly  refused  to  hear  the  appeals,  be- 
ttmelsforthe   eao^  Yefbal* notices  only  had  been  given  6f  the  party's 

Sessions  to  de-  intention  to  appeal, 
termine. 

Turton  now  shewed  cause.  The  question  in  this  cas^ 
must  turn  entirely  upon  the  construction  of  the  fifth 
chuse  of  the  statute  upon  which  the  conviction  Waaf 
founded*  That  claDse  provides,  that  any  person  con-^ 
victed  linder  the  act,  shall  have  a  pow^r  of  appeal  to  the 
next  General  Quarter  Sessions,  upon  giving  reazonabk 
notice  to  the  prosecutor  of  his  intention  to  appeal,  and 
entering  into  a  recognizance  to  try  his  appeal-  at  theineit 
Quarter  Sessions,  and  enacts,  that  such  appeal  shall  then 
beJi^ard  and  finally  determined.  The  language  of  this 
clause  is  much  more  comprehensive  and  strict  than  is  or- 
dinarily to  be  found  in  such  statutes,  and  much  of  the 
argument  in  this  case  must  depend  upon  the  force  and 
meaning  to  be  given  to  the  words  **  reasonable  notice.'' 
The  fair  and  just  conclusion  is,  that  the  notice  must  be 
<<  reasonable  "  in  the  opinion  of  the  Justices  at  Sessions, 
for  the  Justices  alone  are  the  proper  judges  upon  such  a 
matter.  It  has  indeed  been  held,  under  circumstances 
somewhat  similar  to  the  present,  that  a  verbal  notice  of 
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appeal  is  sufficient,  and  the  case  of  The  King  y.  The  W22. 
Justices  of  Salop  {a),  may  be  cited  as  decisive  of  that  ,^^^^ 
point.    But  upon  reference  to  the  act  of  parliament  (6)  v. 

under  which  the  conviction  in  that  case  took  placOi  it  of  Surrey. 
win  be  found,  that  the  word  ''  reasonable  ^  does  not  oc- 
cur, and  that  consequently  no  sort  of  discretion  is  there 
vested  in  the  Justices  as  to  what  shall,  or  shall  not,  be  a 
sufficient  notice  of  appeal.  But  the  mere  introduction  of 
this  word  in  the  present  statute,  necessarily  includes  and 
supposes  a  discretion  in  the  Justices  as  to  what  is  a  rea- 
sonable notice,  and  they  have  determined,  as  they  had  full 
power  to  do,  that  a  verbal  notice  was  not  a  reasonable  one. 
Upon  all  general  principles,  it  is  clear  that  the  Justices  in 
Sessions  are  the  proper  judges  of  what  is  the  proper  no- 
tice of  appeal,  and  those  principles  have  been  most  fully 
recognized  in  the  case  of  The  King  v.  The  Justices  of' 
Buckinghamshire  ( c ),  decided  in  this  Court,  in  which 
Lawrence,  J.,  expressly  declares  that  the  Justices  at  Ses- 
sioQS  are  to  judge  whether  such  reasonable  notice  has  or 
has  not  been  given,  as  will  entitle  either  party  to  proceed 
upon  the  appeal.  The  Justices  in  the  present  case  have 
acted  upon  these  principles.  They  have  considered  them-* 
selves  the  sole  and  proper  judges  of  what  is^  or  is  not, 
a  reasonable  notice  of  appeal,  and,  acting  upon  that 
consideration,  they  have  concurred  in  the  usual  and  ordi- 
nary practice  of  the  Sessions,  and  have  decided  that  a 
verbal  notice  is  not  a  reasonable  one.  In  so  doing  they 
are  folly  borne  out  by  the  authority  referred  to,  and  by 
the  established  practice  at  their  own  Sessions.  The  Jus-* 
tices  dismissed  these  appeals,  on  the  ground  that  there 
ought  to  have  been  a  notice  in  writing,  being  of  opinion 
that  a  verbal  notice  was  not  that  reasonable  notice  re^ 
quired  by  the  statute,  and  at  the  same  time  stating  that 

(«)  i  Bam.  St  Aid.  6t6.  (c)  3  East,  S4«.    17  Geo.  9.  c.  38. 

'  (h)  49  Oe$.  8.  c.  68.  s.  5.         .  s.  4*    t  Nolan'ft  P.  L.  417* 
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]822«'  they  considered  themselves  to  be  the  sole  judges  of  whtl 

j^^^^^Q  ^'^^  reasonable  notice,  and  the  practice  of  their  Sessions 

o.  requiring  a  written  notice,  they  declined  hearing  the  ap* 

of  SoRRBT.  peals. 

Cowley  and  Jdolphtis,  contra,  were  stopt  by  the  Court. 

Abbott,  C.  J.«^I  am  of  opinion^  that  the  mandamm 
in  this  case  ought  to  go.  Under  the  terms  **  reasonable 
notice/'  the  question,  whether  a  parol  notice  of  appeal 
is  or  is  not  sufficient,  does  not  properly  arise.  Reason- 
able notice  has  no  reference  to  the  precise  description  of 
notice  as  respects  the  form^  but  regards  rather  the  sub- 
stance, as,  whether  it  is  reasonable  in  point  of  time  or 
number  of  days  before  the  Sessions.  Unless  the  act  of 
parliament  specifies  the  form  and  manner  in  which  the 
notice  is  to  be  given,  as  by  directing  that  it  shall  be  in 
writing,  which  some  of  these  penal  statutes  do,  a  parol 
notice  may  clearly  be  given.  The  reasonablenesa  of 
such  uotice,  in  point  of  time,  is  certainly  for  the  Justices 
at  Sessions  to  decide,  and  in  this  sense  I  take  the  words 
**  reasonable  notice "  to  have  been  used  in  this  statute. 
The  Sessions  dismissed  these  appeals  on  the  ground  merely 
that  there  ought  to  have  been  a  notice  in  writing,  with* 
out  regard  to  the  reasonableness  of  the  parol  notice  which 
is  stated  to  have  been  given.  It  is  not  our  province  to 
decide  upon  affidavits  whether  reasonable  notice  was  given 
in  point  of  time.  That  is  for  the  Sessions  to  determine ; 
and  therefore  we  recommend  die  Justices  to  inquire  whe- 
ther reasonable  notice,  either  verbally  or  in  writing,  wal 
given.  If  they  shall  find  that  reasonable  notice  was 
given,  either  verbally  or  in  writing,  then  they  vrill  prtK 
bably  enter  continuances,  and  proceed  to  the  determination 
of  the  appeals,  without  making  a  formal  return  to  the 
mandamui;  but  what  we  propose  is  not  absolute  upon 
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them,  they  may,  if  they  think  proper,  make  a  return,  and       1822. 
have  the  question  more  deliberately  discussed.  *I>1^  l^,^^ 

The  Ji/n'icBs 

Aoe  Other  Judges  concurred.  of  Surrbv. 

Rule  absolute  (a). 

(a)  Vide  Rex  v.  JuMlice$  of  Etux,  4  Baro.  &  Aid.  376. 


The  King  v.  Elizabeth  Harpijr.  a^"^. 


JL  HE  defendant  was  brought  up  by  habeas  corpus  to  be  ^^i*  no  offence 

^    .  ,   -  -  ,      ,  rr  within  the  sta- 

discbarged  from  a  commitment  by  one  Justice^   to  Here'  tute  i  Geo,  4^ 
fordshire  House  of  Correction,  under   1  Geo.  4.  c.  56,  f.luy'and'^TO. 
'*  An  act  for  the  summary  punishment,  in  certain  cases,  Wc>oa»ly  to 
of  persons  wilfully  or  maliciously  damaging  or  committing  a  post  or  pale, 
trespasses  on  public  or  private  property  ;"  which  enacts,  party  charged 
**  that  if  any  person  or  persons  shall  wilfully  or  malicir  ha»  w/l^ujly  or 
Otfti^  <Zo  or  commi7  any  damage  to  any  building,  &c.  and  committed  the 
be  thereof  convicted   before  any  Justice,  he,  &c.   shall  jury,  or*  spoU 
forfeit  and  pay  to  the  person  or  persons  aggrieved,  such  a  therefore 
sum   of  money  as  shall  appear  to  the  Justice  to  be  a  where  a  de- 

,,  ./..  t  'rii  feiidant  charg- 

reasonable  satisfaction  and  compensation  for  the  damage  ed  with  cnt. 
committed,  not  exceeding  in  any  case  the  sum  of  5/.  which  and  tak?ng  wul 
sum  shall  be  paid.  &c.;  and  in  default  of  payhig  the  same  carrying  away 
shall  be  committed  to  the  common  gaol  or  house  of  cor-  a  rence,  was 

p,  »  ^  J-       .1  .11        committed  for 

rectioD,  for  any  time  not  exceeding  three  months,  unless  wHfuUy  and 
the  same  is  sooner  paid."    The  defendant  had  been  com-  ^^^^^f^me 
mitted  under  a  warrant,   reciting,    **  that  one  Matthias  <"(^y>  only : 

_   .     _     -         -  ,  .  IT-         •       ■      *     1  1         Held,  that  the 

Pnce  bad  made  complaint  to  the  Justice,  that  he  had  lost  commitment 

a  post  or  pale  out  of  his  fence,  and  that  he  had  cause  to  ^  d tVnd^t 

suspec^  and  did  suspect,  that  Elizabeth   Ilarpur,    on  ^^'^'j*®^  *°  ^ 

Justices,  iin- 
dw  flMaane  statate,  nay  award  satisfaction  for  a  malicious  injnry  to  the  amount  of 
5L  kat  in  each  case  the  extent  of  the  inpuryis  to  be  ascertained  by  the  Justice,  and 
compensation  awarded  only  in  proportion  to  the  injnry  proved. 

A  eonniUMnt  in  eiecntion  need  not  recite  the  title  of  the  statute  on  which  the 
proceeding  u  founded. 

B  2 
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1822.        nvhose  premises  the  same  were  found,  did  cut,  spoil,  and 

The^KiN a      ^^^^  *°^  ^^^^  *^*^  ^^^  ssime ;  and  that  whereas  the  said 
V.  Elizabeth  Harpur  did,  on,  &c.  appear  before  the  Justice, 

and  not  giving  the  Justice  any  satbfactory  account,  how 
she  came  by  the  post,  nor  producing  the  party  of  whom 
she  bought  it,  nor  any  credible  witness  to  testify  the  sale, 
she  was,  therefore,  by  him  committed  'for  wilfully  and 
maliciously  carrying  away  the  same,'  and  was  adjudged  to 
pay  the  sum  of  5L  and  in  default  of  payment  was  com- 
mitted for  three  calendar  months,  there  to  be  kept  to  hard 
labour,  unless  the  said  sum  of  5L  was  sooner  paid."  Ad 
affidavit  was  produced  on  behalf  of  the  defendant,  denying 
that  she  had  cut  or  spoiled  the  post  in  question,  and 
stating  her  entire  innocence  of  the  charge  imputed. 

Pearson  objected,  on  behalf  of  the  defendant,  that 
there  was  no  offence  within  the  1  Geo.  4,  nor  within  any 
other  statute,  stated  on  the  face  of  the  commitment.  The 
offence  described  in  the  act  is  the  wilfully  or  maliciously 
doing  or  committing  any  damage,  injury,  or  spoil  to  any 
building,  fence,  hedge,  &c.  but  the  defendant  is  coro- 
/nitted  '^  for  wilfully  and  maliciously  carrying  away  the 
post,*'  which  is  no  offence.  She  is  charged  with  cutting 
and  spoiling,  but  she  is  committed  for  carrying  away.  For 
any  thing  that  appears  upon  the  face  of  the  commitment, 
some  other  person  might  have  cut  the  post,  and  she  might 
have  very  innocently  picked  it  up  and  carried  it  away. 
Having  committed  no  offence,  she  is  entitled  to  her  dis- 
charge. 

When  Pearson  originally  moved  for  the  writ,  he  took 
another  objection  to  the  commitment,  namely,  that  though 
it  stated  the  offence  to  have  been  committed  *'  contrary  to 
a  certain  statute  made  and  passed  in  the  first  year  of  the 
reign  of  George  the  Fourth,"  it  did  not  set  forth  the  title 
of  the  act,  as  he  contended  it  should  have  done ;  because 
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it  wat  impossible  to  know  on  what  statute  the  commit-        1822. 
was  foanded,  but  ThTK^ae 


Abbott,  C.J.,  then  said,  the  commitment  need  not 
mention  the  title  of  the  statute. 

The  defendant  having  been  brought  up  on  a  subsequent 
day,  and  the  return  to  the  habeas  corpm  read, 

Baylby,  J.  (a),  said — ^This  commitn\ent  is  clearly 
bad.  The  charge  recited  is,  that  the  defendant  had  cut, 
spoiled,  and  taken  away  the  post,  and  the  Justice  convicts 
her  of  carrying  it  away.  It  is  perfectly  consistent  with  the 
statement  in  the  commitment,  that  somebody  else  may 
have  cut  and  spoiled  the  post,  and  that  she  might  have 
carried  it  away,  which  is  no  offence  widiin  this  act. 
llierefore,  as  she  is  convicted  of  no  offence,  she  must  be 
discharged.  I  observe  that  the  defendant  b  adjudged  to 
pay  a  sum  of  51.  It  may  be,  that  the  injury  done  did  not 
amount  to  so  much.  The  sum  to  be  awarded  must  be  in 
proportion  to  the  amount  of  the  injury.  Mistakes  are 
made  as  to  what  is  damage  within  the  meaning  of  the  act 
of  parliament 

Best,  J.  (6). — ^The  magutrates  think  they  have  power 
to  award  the  sum  of  5/.  at  all  events.  That  is  not  so. 
They  are  to  ascertain  what  the  amount  of  damage  in  each 
case  is,  and  award  reasonable  compensation  or  satisfac- 
tion to  the  party  injured,  according  to  the  amount  of  in- 
jury proved.  They  cannot  go  beyond  the  51.  limited  by 
the  statute,  but  they  are  not  to  award  51.  unless  damage 
i*  proved  to  that  amount. 

The  defendant  was  ordered  to  be  discharged  forthwith. 

(a)  AhMt,  C.J.  wai  gone  to  GuUiUulU. 
(h)  Holroyd,  J.  was  absent. 


HARPua. 
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JTntt^ae  Dyson  and  Another  v.  Collick  and  Others. 


Where  the  X  RESPASS  for  breaking  and  destroying  a  certain  dam 
were  employ-  of  the  plaintiffs.  Plea,  Not  Guilty,  and  issue  joined.  At 
to«?to"c^^'   the  trial  before  ffoorf,  B.,  at  the  last  Siosex  Assizes,  a 

plete  a  nayi-    verdict  was  found  for  the  plaintiffs,  damages  156L  with 

gable  canal,  .      . 

bad  erected  a   liberty  to  move  to  enter  a  nonsuit,  if  the  Court  should 

of  piles  and      ^e  of  opinion,  that  the  action  could  not  be  sustained. 

earth,  with  the 
owner  of  the 

S*'  '"I**®'**'  '^®  c^^*^  w®*  ^*«  • — ^The  plaintiffs  were  employed  by 
might  main-  the  Portsmouth  and  Arundel  Navigation  Company  as 
againsuhe^e-  Contractors,  for  the  purpose  of  making  a  camtl  from  the 
fendants  for  i^^^f  jq  ji,e  former  place.  In  order  to  carry  on  the  work^ 
destroying  the  it  became  necessary  to  erect  a  dam  on  the  river  ufniii. 
ease  would  not  ^^^  ^^^  ^^^  composed  of  piles  driven  into  the  soil,  and 
'^'  earth,  which  was  rammed  down  into  the  interstices.    The 

earth  had  been  brought  from  a  distance,  and  was  no  part 
of  the  adjacent  soil.  The  act  of  trespass  complained  of 
and  proved,  was  in  cutting  through  the  dam  by  the  de- 
fendants in  order  to  let  off  the  water,  which  in  a  wet 
season  had  accumulated  and  overflowed  the  country.  The 
question  at  the  trial  was  as  to  the  form  of  the  action,  it 
being  contended,  that  the  plaintiffs  could  not  maintain 
trespass,  and  that  if  they  had  any  remedy  it  was  in  case. 
But  the  learned  Judge  was  of  opinion  that  trespass  would 
lie,  and  the  plaintiffs  had  a  verdict. 

Taddj/f  Serjt.  now  moved  for  a  rule  nisi  to  enter  a  noa- 
snit,  and  made  two  points.  First,  the  plaintiffs  have  no 
interest  in  the  soil  to  enable  them  to  maintain  trespass ;. 
and  second,  supposing  them  to  have  a  qualified  interest, 
the  remedy  is  in  case.  As  to  the  first,  it  is  clear  that  the 
plaintiffs  have  no  interest  whatever  in  the  soil  where  the 
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dam  was  erected.  The  materials  of  which  the  dam  was  IBM. 
composed  were  brought  to  the  spot,  and  tliough  the  plain-  dtmn 
tifis  had  a  property  in  those  materialsi  yet  still  it  can  only  e^i^t'ca. 
be  considered  as  a  personal  property,  setered'and  dis- 
tinct from  a  property  in  the  soil.  Bnt  supposing  the 
plaintiffii  to  have  possession  of  the  spot  tn  question,  still  it 
is  not  such  a  possession  as  will  enable  them  to  maintain 
tfsepass,  for  they  are  mere  contractors,  employed  by  a 
company  to  perform  certain  work  and  labour,  and  they 
have  no  interest  whatever  in  the  soil.  If  trespass  can  be 
sostainedj  it  must  be  at  the  suit  of  the  owner  of  the  soil, 
and  not  at  the  suit  of  the  plaintifls,  who  must  be  treated 
i^rely  as  servants.  If  the  plaintiffs  could  be  considered 
as  'tenants  by  sufferance,  it  is  laid  down  in  Bac.  Abr.  tit. 
Trt$pan,  S.  FUzh.  Tre$.  pi.  10,  that  a  tenant  by  sufferance 
eaoQot  maintain  trespass,  and  therefore,  in  that  point  of 
view,  the  action  would  not  lie  at  the  suit  of  the  plnntiflb. 
But  these  persons  have  not  even  a  possession  of  the  sott 
to  enable  diem  to  sue  in  trespass,  ft  may  be  true,  that 
the  materials  of  which  the  dam  was  composed  belong  to 
tben^  but  after  they  became  connected  with  the  soil,  and 
as  it  were  united  to  the  spot  on  which  the  dam  was 
erected,  Aey  became,  for  all  purposes,  the  property  of  the 
owner  6f  the  soil,  and  could  not  be  treated  as  the  pro- 
perty of  the  plaintiffs  unless  they  remained  severed  chat- 
teb.  [Bayley,3. — Suppose,  instead  of  earth  rammed 
down,  the  dam  was  composed  of  flood-gates — whose  pro 
perty  would  they  be  I]  The  defendants  are  not  called 
upon  to  answer  that,  but  it  may  be  answered  by  what 
appears  certainly  to  be  rather  a  subtle  distinction  between 
earth  forced  into  the  soil  and  a  wall  erected,  as  is  taken 
by  Callis  on  Sezoers,  p.  74,  who  makes  this  distinction. 
^  A  wail  doth  differ  in  point  of  ownership  from  a  bank^ 
first,  in  respect  the  material  the  same  is  made  on,  for  a 
bank  is  made  ex  solo  etfundo  qua  ex  suis  propriis  materiis 
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1822.        f'^^^  eadem  cum  Tend  supra  quam  edificaiur,'^hvLt  so  is 
not  a  wall,  &c.     Of  a  bank  the  property  and  ownership 


V.  is  his,  whose  grounds  adjoin  thereto/'    Admitting,  how« 

CoLucK.  ^^gj.^  that  the  plaintiffs  are  the  owners  of  the  materials, 
still,  as  they  become  connected  with  and  coalesce  with 
the  soil|  the  plaintiffs  cease  to  have  such  a  property  io 
them  as  to  enable  them  to  maintain  trespass.  In  the  case 
of  The  Duke  of  Newcastle  v.Clark(a),  a  point  some- 
what similar  to  this  arose,  and  there  it  was  held,  that  com- 
missioners of  sewers  cannot  maintain  trespass  against  the 
commissioners  of  a  harbour,  for  breaking  down  a  wall  or 
dam  erected  by  the  former,  as  such  commissioners,  across 
a  navigable  river,  as  the  authority  to  be  exercised  by  them 
on  behalf  of  the  public  does  not  vest  in  them  such  a 
property  or  possessory  interest  as  will  enable  them  to 
maintain  such  an  action.  For  these  reasons  it  appears 
clear,  that  the  plaintiffs  cannot  maintain  trespass.  Se- 
condly, then,  if  they  have  any  remedy,  it  is  in  case,  for 
^  destroying  the  materials  of  which  the  dam  is  composed. 

They  might  maintain  that  form  of  action,  but  as  they 
have  mistaken  their  remedy,  a  nonsuit  must  be  entered* 

Abbott,  C.  J. — There  is  no  doubt  that  the  materials 
of  which  the  dam  was  composed  belonged  to  the  plain- 
tiffs. The  dam  is  erected  by  them  for  a  temporary 
purpose,  and  they  have  possession  of  the  soil  upon  which 
it  is  erected.  Their  possession  for  the  purpose  of  erect- 
y .  ing  the  dam  is  such  as  will  enable  them  to  maintain  tres- 

pass against  a  wrong  doer.  The  case  of  Welch  v.  Nash  (b) 
is  a  much  stronger  case  than  this.  There,  posts  and 
rails  had  been  put  .upon  the  land  by  the  plaintiff  against 
the  consent  of  the  owner  of  the  soil,  and  it  was  held,  that 
the  defendant  could   not  justify  the  act  of  cutting  them 

(a)  3  J.  B.  Moore,  666.  {h)  6  East,  394. 
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down,  no  question  being  raised  as  to  the  property  remain-  1823. 
iDg  in  the  plainti£f.  In  this  case,  the  dam  is  erected  with  dyson 
the  consent  of  the  owner  of  the  land,  the  property  of  the 
dam  is  in  the  plaintiffs,  it  is  erected  by  them  at  their  ex- 
pence,  and  as  against  a  wrong  doer  they  certainly  may 
maintain  trespass.  I  very  much  doubt  whether  the  plain- 
tiffs would  have  any  remedy  in  case. 

Bay  LEY,  J. — I  also  doubt  very  much  whether  an  ac- 
tion on  the  case  could  be  maintained  in  this  instance. 
As  far  as  I  can  judge  at  present,  1  think  it  could  not. 
What  would  be  the  foundation  of  such  an  action  ?  Why, 
it  must  be,  that  the  plaintiffs  had  some  interest  in  the  dam 
in  question.  What  interest  less  than  the  absolute  interest 
in  the  property  had  the  plaintiffs  in  this  dam  i  To  main- 
tain an  action  on  the  case,  it  must  be  shewn  that  the  plain- 
tiffs had  something  less  than  the  absolute  property.  For 
an  immediate  injury  to  the  property  in  possession,  case  is 
not  the  proper  remedy,  and  trespass  is  the  only  remedy. 
In  this  case  the  plaintiffs  had  an  interest  in  the  dam,  and 
it  seems  to  me  the  complete  and  not  the  partial  interest. 
They  had  the  actual  dominion  over  the  property,  exclu- 
sive of  the  rights  of  other  persons.  I  am  of  opinion, 
therefore,  that  as  the  plaintiffs  had  in  this  instance  the 
property  in  the  dam  necessary  to  maintain  trespass,  this 
rule  must  be  refused. 

HoLROYD,  J. — I  am  of  the  same  opinion.  Trespass 
was  the  proper  action  for  the  injury  complained  of  in  this 
case.  The  plaintiffs  were  the  owners  and  occupiers  of 
the  land  for  a  special  purpose,  and  so  long  as  that  special 
purpose  continued,  and  so  long  as  they  had  the  posses- 
sion, they  had  a  right  to  maintain  trespass  against  a  wrong 
doer.    They  had  both  the  property  and  the  possession  in 
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this  instance*  £Ten  in  the  case  where  a  party  has  the 
possession  only  without  the  legal  property,  it  is  held,  that 
trespass  will  lie.  In  IVelch  ▼.  Nash,  this  general  pro- 
position was  established,  that  a  person  who  is  in  posses- 
sion, rightfully  or  wrongfully,  has  a  right  to  maintain  an 
action  of  trespass  against  a  mere  wrong  doer,  and  that 
the  Court  cannot  enter  into  the  question,  whether  the 
possession  is  rightful  or  wrongful.  On  this  ground,  I 
think,  the  plaintiffs  are  entitled  to  retain  the  verdict. 


Best,  J. — In  this  case  the  owner  of  the  land  consents 
that  the  plaintiffs  shall  have  possession  of  this  part  of  the 
soil  for  the  purpose  of  putting  down  certain  materials  to 
form  a  dam.  I'he  materials  belong  to  the  plaintiffs,  and 
the  possession  is  in  them,  and  L  have  no  doubt  that  they 
can  maintain  nothing  but  trespass  for  the  alleged  injury. 

Rnle  refused  (a). 

(c)  Vide  Harrison  v.  Parker,  6  East,  12>S. 


Saturday^ 
May  4. 


Tlie  Kino  v.  The  Inhabitants  of  Brigrt- 

HELMSTONK. 

JtjY  an  order  of  two  Justices,  John  York,  his  wife, 
their  three  children,  and  a  child  by  a  former  marriagCi 
were  removed  from  the  parish  of  Smarden,  in  Kent^  to 
the  parish  of  Bright/ielmsloHe,  in  Sussex^  Upon  appeal, 
the  Sessions  confirmed  the  order,  subject  to  the  opinion 
.,  of  the  Court  upon  the  following  case:^ — 

June,  but  paid  '^  ^ 

rent  from  the 

date  of  the  agreement :— Held,  that  he  did  not  come  to  settle  nntil  the  4th  Jioii«,  and, 

coniequeotly,  that  the  lettiement  was  conduded  by  59  Geo.  3.  c  dO,  which  passed 

00  the  2d  July,  although  he  afterwards  resided  more  than  40  days. 


Pauper  took  a 
tenement  on 
91st  May,  un- 
der a  written 
agreement, 
and  did  not 
actually  take 
possession  un- 
lit the  4tli 
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Tbe  paoper  and  bis  wife  were  living  at  Smarden  till  192% 
the  20th  of  May,  1819,  on  which  day  ihcy  set  out  for  J^ 
Brighthdmsioney  where  they  arrived  on  the  21st  of  that  v. 

month.  Finding  a  house  to  let  in  that  parish,  which  was  Inhabitamts 
undergoing  some  repair,  they  procured  ihe  key  from  the  of  Briohtoiu 
neat  house,  to  which  they  were  referred  by  a  bill  in  the 
window,  where  it  was  deposited  for  the  convenience  of 
workmen^  and  to  enable  any  person  who  wanted  the  house 
to  view  it.  Having  seen  the  house,  they  returned  the  key, 
and  the  next  day  went  to  the  landlord,  when  the  following 
agreement  in  writing  was  entered  into,  and  afterwards  duly 
executed  and  stamped: — ''  Brighton,  May  2\st,  1819. 
Agreement  made  and  entered  into  between  John  Chal* 
croft  on  the  one  part,  and  John  York  on  the  other  part, 
as  follows  : — John  Chalcroft  doth  agree  with  John  York 
to  let  and  hire  him  the  house,  and  shop,  &c.  called  the 
ApoUo  Gardens,  for  25/.  per  annum,  with  the  garden 
ground  in  front  as  far  as  it  belongs  or  extends  in  front  of 
tbe  said  house.  And  the  said  John  York  to  pay  to  th« 
said  John  Chalcroft  the  rent  quarterly,  and  to  be  in 
possession  from  the  date  hereof.  May  21,  1819*  As 
witness  our  hands,  &c."  As  the  house  was  undergoing 
repair,  the  key  was  still  left  at  the  next  house.  On  the 
21st  and  22d  the  pauper  and  his  wife  slept  at  the  house 
of  a  friend  at  Brighthelmslone,  and  on  the  2dd  returned 
to  Smarden  for  their  children  and  furniture,  where  they 
remained  till  the  3d  of  June.  On  that  day  they  again  set 
out  for  Brighlhelmstone,  where  they  arrived  on  the  4th, 
when  the  key  of  the  house  was  delivered  to  them  and  they 
went  in.  They  lived  in  the  house  till  the  27th  of  Novem^ 
ber  following,  when  the  pauper  settled  for  the  rent  from 
the  21st  of  May  with  the  landlord's  agent,  and  gave  up  the 
key.  Tbe  statute  59  Geo.  3.  c.  50,  entitled  ''  An  act  to 
amend  the  laws  respecting  the  settlement  of  the  poor,  so 
far  as  regards  renting  tenements,''  received  the  Royal  As- 
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J 822.        sent  on  the  2d   of  Juliff  18 19*     The  question  for  the 
^"^^        opinion  of  the  Court  is,  whether  the  pauper  John  York 
o.  gained  any  settlement  in   the  parish  of  Brighthelnutone, 

Inhabitants  oy  renting  the  tenement  in  question. 

pfBRlGHTOK. 

Bolland,  hi  support  of  the  order  of  Sessions.  At 
Sessions  there  were  two  questions  raised  in  this  case,  first, 
whether  the  residence  was  sufficient,  independently  of  the 
terms  of  the  agreement,  the  pauper  having  resided  forty 
days  and  more  after  the  4th  of  June,  when  bis  family 
came  to  Brighthelmstone  finally;  and  second,  whether  the 
time  of  coming  to  settle  was,  or  was  not,  to  be  calculated 
from  the  21st  of  May^  18 19,  the  day  of  the  date  of  the 
agreement?  After  the  case  of  Rex  v.  St.  Mary-h-bone  (a), 
certainly  the  first  question  is  not  now  arguable.  If,  how- 
ever, the  pauper  can  be  considered  as  having  come  to 
settle  on  the  21st  of  May,  when  be  agreed  for  the  house, 
there  can  be  no  doubt  that  he  has  gained  a  settlement, 
because  forty-two  days  will  then  have  elapsed  before  the 
passing  of  59  Geo.  3.  c.  60.  Certainly  if  an  actual  resi- 
dence is  requisite,  such  a  consequence  will  not  follow. 
But  it  is  not  necessary  that  the  pauper  should  actually 
reside,  if  it  appears  that  he  comes  with  an  intention  to 
settle.  That  he  did  come  with  such  an  intention  is 
clearly  manifest  from  the  facts  of  the  case,  because  the 
agreement  is  executed  on  the  21st  of  May,  and  from  that 
time  the  pauper  becomes  liable  for  rent,  and  in  fact  paid 
rent  from  that  day.  It  is  enough  if  the  pauper  dwells 
where  a  part  of  the  tenement  lies,  as  was  holden  in  Rex 
v.  TretwelKJb).  Nor  need  he  reside  upon  any  part  of 
what  he  takes.  Rex  y.Llandverra$(c).  In  this  case 
there  is  no  doubt  that  the  pauper  was  the  tenant  of  the 
premises  from  the  date  of  the  agreement,  and  he  had  a 

(a  )  4  Barn.  &  Aid. 681.  (c)  Burr.  S.  C.  57t.  t  Bott.  ISS. 

(6)  7T.  R.  197.  2  Bott.  149. 
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right  to  remain  in  them  if  he  thought  proper,  and  the        1822. 
reason  why  he  did  not  was,   that  the  house  was  under  re-         j^^^ 
pair,     [f  he  is  virtually  resident  that  is  sufficient  to  sa-         ^. 
tisfy  the   requisites  of    the  statute,  and  absence   for  a  iNHABiTATiTt 
temporary  purpose  will  not  vitiate  the  settlement 

Berens,  contrd,  was  stopt  by  the  Court. 

Abbott,  C.J. — It  is  quite  manifest  that  the  residence 
did  not  begin  until  the  4th  of  Jtine,  and,  consequently, 
there  cannot  have  been  a  residence  of  forty  days.  Tlie 
order,  therefore,  must  be  quashed.  The  question  arising 
upon  die  59  0*eo.  3,  is  set  at  rest  by  The  King  v.  St. 
Manf'le-bonef  decided  lately  by  this  Court,  aud  it  is  un-* 
necessary,  therefore,  now  to  consider  iu 

Per  Curiam. 

Order  quashed. 


The  King  r.  William  Clark.  •  s^turd^f 

May  4! 


Indictment  against  the  defendant  for  refusing  to  The  proviso 
obey  a  warrant  directed  to  him  by  county  Justices  for  c.  5i.8.i|ex« 
collecting  and  levying  an  assessment  toviards  the  county  gtSatew^tt?** 
rate  of  Somersetshire,  upon  the  parish  of  St.  James,  with-  liberties  or 

■       ••■  /.    •  i-   «     I       r      I  •  1  •  •     1      franchises  hEF- 

in  the  liberties  of  the  city  of  Bath,  of  which  parish  the  ing  a  separate 

defendant  was  a  constable.  At  the  trial  before  Holroyd,  J.  {vom^contri' 

batinff  to  the 
connty  rate,  extends  only  to  places  which  have  a  jurisdiction  separate  from,  and 
co-extensWe  with,  the  jurisdiction  of  the  county  Jnstices  : — ^Therefore  the  city  of 
BtffA,  Id  which  the  Justices  liave  a  separate  jurisdiction  for  some  purposes,  but 
not  for  all,  and  who  commit  felons  to  the  county  gaol  for  trial,  at  the  assises,  and 
thereby  burthen  the  county,  is  not  a  liberty  or  franchise  having  a  separate  jariadie- 
tiooy  and,  consequently,  is  liable  to  the  Somersetshire  connty  rate. 
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1822.  ^  ^b^  ^^^  Dorsetshire  Assizes,  a  verdict  was  found  for 
the  Crown,  subject  to  the  opinion  of  the  Court  upon  a 
special  case. 


Rex 
Clark. 


The  question  for  the  opinion  of  the  Court  was,  whe^ 
ther  the  city  of  Bath  did  or  did  not  come  within  the 
proviso  of  the  general  county  rate  act,  55  Geo.  3.  c.  51, 
as  being  a  liberty  or  franchise  having  a  separate  jurisdic- 
tion of  its  own,  and  thereby  exempting  it  from  the  pay- 
ment of  the  general  county  rate  of  Somersetshire. 

Adam,  for  the  prosecution.    The  question  in  this  case 
is,  whether  the  city  of  Bath  is,  with  reference  to  the  sub* 
ject-matter  of  this  act  of  parliament,   to  be  considered  a 
liberty  or  franchise  having   a  separate  jurisdiction.     By 
"  separate  jurisdiction  "  the  legislature  clearly  mean  a  ju- 
risdiction  separately,    distinctly,  and  exclusively  of  the 
county  Magistrates.     Unless,  therefore,  the  city  of  Bath 
has  an  exclusive  jurisdiction  to  that  extent,  the  judgment 
in  this  case  must  be  given  for  the  Crown.     It  is  a  car- 
dinal point  in  the  consideration  of  such  questions  as  these, 
that  nothing  but  express  words  can  oust  the  jurisdiction  of 
the  county  Magistrates.    This  was  said  by  Lord  Kenyon, 
with  the  concurrence  of  the  rest  of  die  Court,  in  Blankley 
V.  Winstanley  (a).    Then,  whether  this  be  an  exclusive 
jurisdiction,  must  depend  upon   the   provisions   of    the 
charter  of  Elizabeth^  granted  to  the  city  in  1590.     It  is 
true  that  charter  contains  a  ne  iutromittant  clause  as  to 
the  jurisdiction  of  the  county  Magistrates,  but  the  prohi* 
bition  is  only  partial  and  limited.     By  that  charter  it  ap- 
pears, that  the  city  Justices  have  only  a  power  to  try  par- 
ticular offences,    to  which  alone    the  ne  intromittant 
clause  refers.     The  jiu-isdiction  of   the  city  Justices  is 

(if)  3  T.  R.  «86. 
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limiled  to  trespasses,  extortions,  and  offences  of  that  de-        1822. 
scription.    They  have  no  jurisdiction  over  felonies,  or  |^^^ 

any  other  offences  higher  than  misdemeanors,  and  it  is  to  v« 

these  offences  only  that  the  ne  intromittant  clause  applies* 
Even  with  respect  to  the  power  of  holding  Quarter  Ses- 
sions, that  power  is  given  only  by  implication.  In  generali 
where  Quarter  Sessions  are  holden  in  towns  corporate,  the 
charter  in  express  terms  gives  the  power  to  hold  sessions 
tnd  to  try  felonies  and  particular  offences.  James  v. 
Gree;i  (  n  )•  fVeaiherhead  v.  Drewry  ( 6 )»  and  Bates  v» 
Wiustanley  ( c  ).  In  all  these  cases  there  is  a  power  ex- 
pressly given  to  hold  Quarter  Sessions,  and  to  try  felonies 
and  other  offences.  Now  it  cannot  be  contended,  that 
the  word  "  trespasses  "  will  include  felonies  and  other 
offences  of  that  description.  For  this  purpose,  therefore, 
the  corporation  of  Bath  have  not  an  exclusive  jurisdic- 
tion. On  the  contrary,  the  practice  is  to  commit  persons 
charged  with  felony  to  the  county  gaol,  and  the  expences 
incident  to  the  trial  of  such  offenders,  and  the  expences  of 
their  maintenance  are  paid  out  of  the  county  rates.  A 
great  portion  of  the  offenders  of  that  description  who  are 
tried  at  the  assizes,  are  committed  from  the  city  of  Bath^ 
Can  it  be  said  then,  that  the  magistrates  of  that  city  have 
a  separate  jurisdiction  so  as  to  exempt  them  from  the 
liability  to  share  the  burthen  to  which  their  city  so 
materially  contributes  ? 

The  Court  called  upon 

Gaselee^  for  the  defendant,  who  contended,  that  in  order 
to  satbfy  the  words  of  the  proviso  of  55  Geo.  5.  c.  51,  it 
was  not  necessary  that  the  justices  of  Bath  should  have 
such  an  exclusive  jurbdiction  as  that  contended  for  on  the 

(€)  6  T.  R.  tte.  (6)  It  EsBt,  168.  (c)  4  M.  &  S.  4S9. 
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1822.        otiier  side.     It  is  sufficient  if  they  have  a  separlkte  juris- 

^^^         diction  to  a  certain  extent,  with  which  the  county  Justices 

V.  cannot  interfere,    lliere  may  be  some  particular  offences 

Clark*  . 

which  the  justices  of  Bath  cannot  try^  but  still  that  does 

not  destroy  the  notion  of  a  separate  jurisdiction.   There 
are  many  corporate  towns,  as  Derby,   Nottingham,  and 
others,  which  have  separate  jurisdictions,  but  have  not  the 
power  of  trying  certain  offiences.     Here  the  justices  have 
a  separate  jurisdiction  in  the  preservation  of  the  peace  of 
the  city,    and  they  can  do  all   that   can   be  done  qtid 
Justices  of  the  Peace.     The  Justices  of  the  Peace,  qu& 
Justices,  do  not  try  murders  or  felonies  ;  it  is  no  part  of 
their  duty  to  try  such  offences ;  they  can  only  be  tried  by 
a  0>urt  of  Oyer  and  Terminer.    In 'this  case  the  Justices 
have  a  power  to  commit  to  the  county  gaol,  and  so  fer  as 
the  examination  of  the  offenders  goes,  before  commitment, 
they  have  an  exclusive  jurisdiction,  but  it  is  not  necessary 
to   the  exciusiveness  of  their  jurisdiction  that  they  should 
have  a  power  of  hearing  and  determining.    The  city  of 
Bath  has  a  gaol  of  its  own,  the  charter  contains  vott'intrO' 
mittant  clauses   as   to  the  county  Justices,   the  county 
Sheriff,  and  the  Coroner,  and  in  all  respects  so  far  as  the 
local  jurisdiction  extends,  it  is  exclusive.     In  the  city  also, 
rates  are  made  similar  to  county  rates,  for  the  purpose  of 
paying  such  expences  as  are  incident  to  its  local  jtuisdio* 
tion,  in  conveying  prisoners  to  the  county  gaol,  &c.     It 
may  be  true,  that  the  city  is  not  liable  to  contribute  or 
raise  within  itself  a  rate  for  all  the  purposes  for  which  a 
county  rate  is  raised,  as,  for  instance,  (he  ex  pence  of  pro- 
secuting felons,  but  still  by  the  58  Geo.  S.  c.  70,  provi- 
sion is  made,  by  which  a  power  is  given  to  the  Justices  of 
assize,  to  make  an  order  upon  the  parish  officers  to  pay 
the  expences  of  the  prosecutions  arising  within  the  city. 
Therefore  for  this  purpose  there  can  be  no  occasion  for 
the  interference  of  the  county  Justices  to  make  a  rate  in 


V, 

Clauk. 
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respect  of  such  expences^  But  the  24th  section  of  1822. 
55  Geo.  S.  c.  51,  expressly  comprehends  places  that  hate  |^^^ 
commissions  of  the  peace  within  themselves,  and  gives  the 
Justices  of  such  places  the  same  powers  as  are  given  to 
die  county  Justices.  The  distinction  here  is,  that  the  city 
Justices  may  go  to  the  county  Justices,  but  the  latter 
cannot  go  to  the  former,  and  cannot  interfere  with  their 
jorisdiction.  The  case  of  Talbot  v.  Hubble  {a)  shews, 
that  where  a  city  has  Justices  with  an  exclusive  clause, 
die  Justices  of  the  county  cannot  act  in  matters  of  excise. 
Upon  the  general  principle,  as  the  city  of  Bath  has  a  se- 
parate commission  of  the  peace,  applicable  to  all  the  or- 
dinary business  and  power  of  a  Justice,  this  case  comes 
within  the  spirit  and  meaning  of  the  proviso  of  the  act, 
although  there  may  be  an  apparent  want  of  complete 
jurisdiction  over  some  particular  offences. 

Adam,  in  reply,  was  stopt  by  the  Court. 

Abbott,  C.  J. — ^I  am  of  opinion  that  the  city  of  Bath 
is  liable  to  the  county  rate  of  Somertetshire.  It  is  not 
necessary  in  this  case  to  decide  whether  the  rate  is  to  be 
extended  to  all  purposes  for  which  a  county  rate  may  be 
made.  For  what  particular  purposes  this  rate  is  made  we 
are  not  mformed.  If  it  shall  turn  out  upon  more  accu- 
rate inquiry  that  the  city  of  Baih  is  not  liable  to  the  ex- 
pences  to  which  this  particular  rate  is  applicable,  it  will 
be  very  easy  to  accommodate  the  rate  so  as  to  have  it  con- 
fined to  the  particular  purpose  for  which  the  city  is  liable 
to  contribute.  The  question  depends  upon  the  construc- 
tion of  the  55  Geo.  S.  c.  61.  By  that  act  the  county 
Justices  are  required  **  to  assess  and  tax  every  parish,  town- 
ship, and  other  place,  whether  parochial  or  extra  parochialj^ 

(a)  9  Strange,  1154. 
YOI..   I.  F 
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1822.        within  the  respective  limits  of  their  commissions/'    It  is 
clear,  therefore,  that  thus  far  the  city  of  Bath  is  within 


Rkx 

V.  the   limits  of  the  commission   of  the  county  Justices. 


Clark* 


There  is,  however,  a  proviso  which  says,  ''  that  this  act 
ahall  not  extend  to  give  any  jurisdiction  to  the  Justices  of 
the  Peace  of  the  said  several  counties  over  any  places, 
situate  within  the  limits  of  any  liberties  or  franchises,  hath 
ing  a  separate  jurisdiction.**  The  first  question  therefore 
is,  whether  the  city  of  Bath  is  a  liberty  or  franchise,  hav- 
ing a  separate  jurisdiction?  That  leads  to  the  conaidera^ 
tion  of  what  is  the  meaning  of  '^  having  a  [separate  juris- 
diction," according  to  the  language  of  this  statute. — I  am 
of  opinion  that  these  words,  *'  having  a  separate  jurisdic- 
tion," mean  a  separate  jurisdiction,  co-extensive  with  that 
which  the  county  Justices  have.  Now,  it  is  quite  clear 
that  the  Justices  of  the  city  of  Bath  have  not  a  separate 
jurisdiction  co-extensive  with  that  of  the  Justices  of  the 
county  of  Somerset ;  for  by  the  terms  of  their  charter 
their  jurisdiction,  as  to  the  punishment  of  offences,  is 
confined  to  trespasses  and  other  offences  of  that  nature. 
Their  separate  jurisdiction  therefore  not  being  co-exten- 
sive with  that  of  the  county  Magistrates,  1  am  of  opinion 
that  it  is  not  a  separate  jurisdiction  within  the  meaning  of 
this  act.  But,  however,  the  act  does  not  stop  here.  It 
would  not  be  sufficient  to  say  that  the  place  was  within 
the  limits  of  a  liberty  or  franchise,  having  a  separate 
jurisdiction ;  but  something  else  follows,  which  is  to  he 
connected  with  that,  namely,  that  the  words  ''  liberties  or 
franchises,  having  a  separate  jurisdiction,"  apply  to  places 
**  which,  before  the  passing  of  the  act,  were  subject  lo 
rates  in  the  nature  of  county  rates,  imposed  and  assessed 
by  the  Justices  of  the  Peace  for  such  liberties  or  firan- 
chises,  or  which  were  exempt  from  the  rates  of  the 
county  in  which  they  lie,  either  in  the  whole  or  in  part." 
Now,  clearly  this  parish  was  not  subject  to  any  rate,  io 
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pf  a  county  rtte,  impoied  or  assessed  by  the       1832. 
^oftipeaof  Bath ;  oor  was  it  exempt  either  in  whole  or  in 


Rkx 


CiJiRa. 


par^  ^rom  the  county  rates.  I  do  not  find  any  fiicts  _  «. 
tti|to4  ^  f|M4  special  case  on  which  I  can  say  that  the  city 
•f  Bf^fh  IS  e^cli^vejy  exempt  from  the  county  rates.  I 
OB  find  qothfjg  which  authorizes  me  in  saying  that  it  is  so 
fsemfit.  Lqoking  to  the  whole  of  this  proviso,  it  appears 
tf^  ^fMi  that  the  city  of  Bath  is  not  within  either  of  the 
(fxceptiops  therein  mentioned.  Our  attention  is  called  tq 
^  9^  sectfon,  t^ut  it  really  does  not  seem  to  me  ^bat 
t|i4^  section  makes  apy  difference  in  the  case,  because  that 
fec^pp  applies  only  to  those  places  which  are  within  the 
^yiso  of  \h^  first  section,  as  it  only  giv^s  the  Justices  of 
the  firaocfiise  a  power  of  muking  a  rate  within  their  omi 
jonadicl^pp.  '^at  is  really  the  whole  effect  of  that 
datiae.  On  the  short  ground  that  I  have  mentioned, 
I  am  pl^ly  of  ppiniop  that  the  verdict  for  the  Crown 

P^YL^y,  J. — I  afn  of  the  same  opinion.  A  county 
9ie  if  railed  for  ^ny  different  purposes ;  and  the  object 
^  ffae  j j  Geo.  3.  was  to  establish  a  &ir  and  equal  rate 
ihr^MghoK^t  Jthe  kingcjom.  Such  a  construction  therefore 
omi^t  IQ  b^  put  upon  the  act  as  will  make  all  persons  con- 
(fibotory  to  ti^  couuly  rate,  who  throw  ^ny  expence  upon 
the  county.  Upoi)  this  principle  I  think  the  city  of  Bath 
Wf^t  tq  contribute  to  the  county  rate,  if  circumstances 
frising  wjjdbjn  that  city  have  the  effect  of  exhausting  a  part 
pf  thofjB  fjun^s  to  which  the  county  rate  is  to  be  applied. 
OpM  of  t^e  purposes  to  which  the  county  rate  is  to  be 
fpp)i#d,  is  the  maintenance  of  felons  in  the  county  gaol. 
It  i»  fi4milled  that  persons  who  have  committed  felonies 
wiliiio  the  city  of  Bath  are  sent  to  the  county  gaol ;  con- 
sequeotly  the  e^Lpence  of  their  maintenance  is  thrown 
upon  the  county.    To  remedy  this  inconvenience  in  this 

f2 
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^^^*  and  like  cases,  the  sUtote  55  Geo.  3.  was  passed.  Jtu^ 
Rkx  tice  requires  that  the  expence  of  maintaining  the  felons  io 
Clark.  t!^^^  should  be  borne  by  those  who  send' them.  The  city 
of  Bath,  for  this  reason,  ought  to  contribute  to  the  coonty 
rate  for  the  expence  of  its  felons;  and  we  ought  to  put 
such  a  construction  upon  the  act  as  will  make  them  liable 
to  conti'ibution.  By  the  stat.  13  Geo.  3.  c.  18,  phices 
which  derive  partial  benefit  from  the  county  rate,  are  only 
partially  liable  to  contribute  towards  it,  and  then  the 
Justices  are  to  ascertain  the  quantum  of  burthen  which 
they  are  to  bear.  In  this  case  the  act  of  parliament  pro- 
vides generally,  that  there  shall  be  a  fair  and  equal  rate ; 
and  it  empowers  the  Justices  to  assess  and  tax  every 
parish,  township,  and  other  place,  whether  parochial  or 
ektra  parocliial,  within  the  respective  limits  of  their  com- 
missions, according  to  a  certain  pound  rate.  The  com- 
missions of  the  Justices  of  the  county  of  Somerut  are 
prim&  facie  co-extensive  with  the  commissions  of  the 
Justices  of  the  city  of  Bath ;  and  if  they  are  excluded 
from  the  city,  that  exclusion  applies  to  a  limited  purpose 
only.  Their  authority  extends  to  that  place,  except  where 
it  is  expressly  excluded.  There  can  be  no  doubt  that 
with  reference  to  felonies,  committed  within  the  city  of 
Bath  and  its  limits,  the  county  Justices  have  ajurisdictioD. 
Then  there  comes  the  proviso  in  the  statute ;  and  it  is 
upon  the  words  of  that  proviso  that  the  construction  is  to 
be  put,  which  is  to  say,  that  their  jurisdiction  shall  not 
extend  to  places  situated  within  the  limits  of  liberties  or 
franchises  having  a  separate  jurisdiction.  According  to 
that,  places  having  a  separate  jurisdiction,  are  not  to  be 
subjected  to  rates,  in  the  nature  of  a  county  rate,  imposed 
and  assessed  by  the  Justices  of  the  county.  What  is  the 
meaning  of  the  words  **  separate  jurisdiction  ?*  The  fair 
meaning  is,  a  separate  jurisdiction,  co-extensive  with  all 
the  purposes  for  which  county  rates  are  to  be  applied. 
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As  far  as  county  rates  are  to  be  applied  to  the  prosecu*  1822. 
tioo  of  criminals,  a  separate  jurisdiction  would  have  refer-  rbx 
eoce  to  such  an  object.  But  that  is  not  the  case  with  clark. 
the  city  of  BaM.  The  city  Justices  have  a  separate  juris- 
diction over  offences  of  one  description,  but  not  of  an- 
other; and  therefore  it  seems  to  me,  that  for  the  ex- 
pences  thrown  upon  the  county  with  reference  to  offences 
of  the  latter  description,  for  which  the  charter  of  the  city 
provides  no  jurisdiction,  they  are  liable  to  contribute  to 
the  county  rate.  I  do  not  think  that  they  are  at  all  ex- 
empted by  the  58  Geo.  3.  c.  70,  to  which  reference  has 
been  made.  We  are  to  construe  the  55  Geo.  5.  acconL- 
iiq;  to  the  construction  which  ought  to  have  been  put 
upon  it  at  the  time  that  act  passed,  and  I  think  the  con- 
struction we  are  now  putting  upon  it  is  most  reasonable, 
and  one  which  ought  to  have  been  put  upon  it  at  that 
time.  The  68  Geo.  3.  only  recites,  that  doubts  and  diffi- 
culties may  arise.  It  does  not  give  any  legislative  expo- 
ntion  as  to  the  construction  to  be  put  on  the  55  Geo.  3 ; 
and  the  former  would  not  be  co-extensive  with  that  con- 
struction whieh  the  latter  requires,  because  the  58  Geo.  3. 
only  provides  for  the  expences  of  the  prosecution  of 
fdooB,  but  does  not  provide  for  the  expence  of  their  main- 
tenance; so  that  as  to  that  object  there  would  be  no 
rdief  iqpunst  the  city  of  Bath.  It  therefore  seems  to  me, 
timt  the  fair  construction  of  this  act  of  the  55  Geo.  3.  is  to 
make  every  place  within  the  county,  contributing  to  the 
county  expence,  liable  to  contribute  to  the  county  rate. 
Justices  may  have  a  separate  jurisdiction  as  to  some  pur- 
poses; but  if  their  jurisdiction  does  not  extend  to  all  the 
purposes  for  which  the  county  Magistrates  have  jurisdic- 
tion^  they  must  contribute  their  portion  to  the  county  rates. 

HoLBOTD,  J. — I  am  also  of  opinion  that  the  city  of 
Both  is  liable  to  contribute  to  the  county  rate.    In  order 
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to  bring  it  within  the  exemption  in  the  proviso,  it  must 
have  a  separate  jurisdiction.  The  words  ''  having  a  sepa* 
rkte  jurisdiction ''  must  mean  a  jurisdiction  separate  and 
co-extensive  with  the  commissions  for  the  county. 


Postea  to  the  [msecutors  (a). 


(a)  Batf  J.  was  absent. 


Defeudant 
having  been 
convicted  of 
forcibly  pass- 


Monday,         The   KiNO   r.  The  JUSTICES   of  CAMBRIDOESHllttB. 
May  6. 

f^OOPER  moved  for  a  rule  to  shew  cause  wbj  k  man^ 
datn^s  ^oufd  not  isstie  to  the  Justices  at  Sessions,  com* 
forcibly  pass,  ilh&iidih^  theitt  to  enter  continuances  and  receive  evidence 
gate  withoat  in  sdpport  of  an  appeal  against  the  conviction  of  one 
the  Sessions,  Betijamin  Dennis^  for  forcibly  passing  without  paying  toll 
?^J2<r*evi-'^*'  trough  a  turnpike  gate,  erected  on  the  road  leadii^  finom 
^h"^*  h^  *^^^  ^^y  ^^  SoAflm,  in  the  county  of  Cambridge,  by  virtbe  of 
had  been  nn-  a  local  act  of  parliament ;  and  why  another  tnandamus 
ed^  an^^th^s'  ^'o^'^^'  ^oi  iss^  to  the  same  Justices^  commandite  th^m 
a^'i/a^*to  ^  '^c^'v®  ^^^  complaint  of  the  said  Benjamin  Dennh, 
compel  the  agaihst  the  tuistees  of  the  said  road^  for  having  wrongftilly 
receive  such  erected  the  turnpike  gate  in  question,  without  any  nfttho* 
adm^i^billty^   "^^  under  the  act  of  parliament  passed  for  makii%  the 

of  it  being  ex-  ^aid  road.  It  appeared  that  Dennis  had  been  convicted 
cinstvely  a        . 

oaestion  for  in  December,  1821,  of  forcibly  passing  through  the  gate 
and  the  CkTurt    ^  question,  arid  upon  appealing  to  the  Sessions  i^inst 

also  refused  to  j|,e  conviction,  he  offered  to  prove  in  justification  of  the 
issue  a  manda"  '^  *' 

mils  to  the  Ses-  act,  that  the  gate  had  been  wrongfully  erected  ^nder  the 
an  original  statute  13  Geo,  S.  c.  84.  s.  5,  passed  for  making  the  road 
tooc^inff  tiie     ^°  question,  inasmuch  as  the  gate  was  erected  without  the 

conduct  of  the 

trustees  in  the  erection  of  the  gate  after  a  lapse  of  twenty-six  years^  from  the  time 
when  it  was  erected,  leaving  tiie  party  to  proceed  by  indictment  for  Uie  nuisance,  or 
by  an  action  of  tresspass,  if  iiis  passage  was  obstructed. 
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cofieurreoce  of  the  requisite  number  of  trustees  therein  1822. 

mentioned.    The  5th  section  of  that  statute  required,  that  r£x 

seven  trustees  of  the  district  should  concur  in  erecting  j^„I'^em  of 

the  gate,  whereas  only  six  were  parties  to  the  act,  and  Cambridgb* 

SHIRK* 

one  of  those  six  had  been  appointed  to  another  trust, 
and  had  no  authority  whatever  to  take  part  in  the  pro- 
ceeding, llie  Justices,  however,  thought  such  evidence 
inadmissible,  and  confirmed  the  conviction.  The  appel- 
lant then  proposed  to  institute  an  original  complaint 
against  the  trustees  for  the  alleged  wrongful  act  in  erect- 
ing the  gate  without  authority,  but  the  act  complained  of 
having  taken  place  twenty-six  years  since,  the  Sessions 
thought  they  had  no  jurisdiction,  and  therefore  refused  to 
hear  the  complaint  at  that  time,  but  respited  it  to  the 
last  Easter  Sessions,  and  then  discharged  it  for  want  of 
jurisdiction.  It  was  now  contended,  that  the  evidence 
r^ected  upon  the  appeal,  was  perfectly  admissible  upon 
die  issue  then  before  the  Sessions,  because,  if  the  gate 
had  been  wrongfully  erected,  no  offence  was  committed 
in  passii^  through  without  paying  toll,  and  therefore 
die  mandamus  ought  to  go  to  compel  the  Justices  to  re- 
ceive it.  As  to  the  other  application,  the  lateness  of 
Ae  complaint  was  no  objection,  because  no  length  of 
tittle  could  sanction  a  public  nuisance.  In  point  of  fact, 
the  illegality  of  the  act  in  erecting  the  gate  had  not  been 
discovered  until  recently,  and  therefore  the  complainant 
couM  not  be  precluded  by  the  maxim,  vigilantibus  non 
iormientibus  servU  lex.  The  Sessions  therefore  ought 
to  have  entertained  this  complaint. 

Per  Curiam. — ^There  is  no  foundation  for  either  of  the 
applications  made  in  this  case.  With  respect  to  the  mo- 
don  for  a  mandamus  to  receive  evidence  upon  the  appeal, 
there  seem  to  be  two  answers  to  it,  first,  that  the  Ses- 
nons  are  to  judge  what  is  or  is  not  admissible  evidence, 
generally,  and  we  cannot  interfere  with  their  judgment 
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1822.         in   that  respect;  and  second,  (  uhicb   is  the  more  sub- 

Kbx^         stantial  answer )   that  we  are  not  aware  of  any  instance 

«•  in  which  this  Court  has   interfered  by  mandamus  where 

Cambhidoi-  the  Sessions  have  heard  the  appeal,  because  they  have  not 
SHIRK.  received  all  the  evidence  which  the  party  thinks  ought  to 
have  been  received.  The  Court  of  Quarter  Sessions  are 
alone  competent  to  exercise  their  judgment  as  to  what 
witnesses  are  admissible,  and  what  evidence  is  to  be  re- 
ceivedy  and  if  this  Court  were  to  interpose  and  grant  a 
mandamus  to  them,  because  they  have  admitted  an  in- 
terested witness,  or  have  rejected  a  witness  not  interested, 
we  should  be  going  much  further  tlian  we  have  hitherto 
gone  on  any  former  occasion.  In  one  or  two  instances 
applications  of  this  description  have  been  made,  but  the 
Court  have  said  they  could  not  properly  grant  a  manda'^ 
mus  where  the  matter  has  been  heard,  and  where  the 
Justices  have  exercised  their  discretion  as  to  the  evidence 
received.  As  to  the  application  for  a  mandamus  to  hear 
the  complaint  against  the  erection  of  the  gate  in  question, 
as  being  contrary  to  13  Geo.  3.  c.  84.  s.  5,  it  seems  to  us, 
that  that  clause  does  not  apply  to  the  subject,  and  if  it 
did,  we  are  of  opinion,  that  we  ought  not,  in  the  exer- 
cise of  that  sound  discretion  which  influences  the  Court 
on  such  occasions,  to  grant  a  mandamus  to  hear  a  com- 
plaint in  this  summary  way.  A  mandamus  is  generally 
granted  where  there  is  no  other  remedy  open  to  the  party 
complaining,  but  beyond  all  question  there  are  other  re- 
medies ill  this  instance.  If  the  gate  in  question  has  been 
wrongfully  erected,  it  is  a  nuisance  on  the  highway,  and 
may  be  removed  as  such  by  indictment ;  but  the  more 
adequate  and  proper  mode  is  to  bring  an  action  of  tres- 
pass if  the  party  is  forced  to  pay  the  toll,  and  then  the 
validity  of  the  proceeding  in  erecting  the  gate  may  be 
fairly  brought  in  question.  But  the  complaint  in  this 
case  comes  so  very  late,  that  on  that  ground  alone  we 
ojught  not  to  interfere  in  a  summary  way  by  mandamus. 
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and  we  feel  the  less  reluctance  in  refusing  the  rulci  be-        1B22. 
cause  the  partj  has  other  remedies  open  to  him.  Rkx 


89 


V. 

Justices  of 
Rule  refused  (fl).        Cambriuob. 


(a)  Ahhoii^  C.  J.  was  gone  to  GvOd&itll. 


The  King  o.The  Inhabitants  of  St.  Austull.       Wednetdajf^ 

Muff  8. 


vf  N  appeal  to  the  Sessions^   by  Thomas  Carlifon,  Esq.  Landlord,  not 

against  a  poor*s  rate  made  for  the  parish  of  St.  Justell,  i^^^^^^^^] 

in  the  county  of  Cornwall,  in  which  he  was  assessed  for  ^*^'"?,  grant- 

.        .  /-»...  *"  *  licence 

the  copper  dues  of  a  certain  mine  called  Crinnis,  situate  for  twenty-one 

in  that  parish,  in  the   sum  of  244/.    l6t.,  the  Sessions  tain  adventnr- 

quadied  the  rate,  subject  to  the  opinion  of  this  Court,  STneralsunder 

on  the  following  case  :—  »  close,  re- 

"a#     /-^     1  1       .  •         *  serving  to 

Mr.  Larlyon^  at  the  time  of  making  the  assessment  m  himself  a  cer- 
question,  and  long  before,  was  an  inhabitant  of  the  parish  of theonTin ao 
of  St.  Blazejff  and  not  an   inhabitant  of  the  parish  of  J^^JJ^^ISLbte^ 

St.  Auitell,  nor  the  occupier  of  any  land,  house,  or  other  state,  and 

,       .  lilt  fl   •  granting  to  the 

property  therein,  unless  he  be  deemed  to  be  such  m  re-  adventorers 

spect  of  the  dues  after  mentioned.     Being  seised  in  fee  il^cnpation^  of 

of  the  lands  within  which  the  mine  after  mentioned  is  ^\^  "*"^  ^^^^ 

.  .  the  purpose  of 

Situate,  Mr.  Carlyon  did,  by  indenture,  dated  I2th  Janu"  procuring  the 
nry,  1811,  give  and  grant  to  JbsAi/a  JSozve,  his  partners,  able'for  the  re- 
fellow  adventurers,  &c.  full  and  free  liberty,  licence,  &c.  Ij^r**in  which 
to  dig,  work,  mine  and  search  for  tin,  tin  ore,  copper,  ^^e  mine  is  si- 
copper  ore,  &c.  in  that  part  of  his  lands  called  Crinnis,  spect*  of  such 
situate  in  the  parish  of  St.  Austell,  and  the  same  to  take,  ^[Joy^an^'Tn 
carry  away,  and  convert,  and  dispose  of  to  his  and  their  "^P*®^  ^'*" 
own  use,  and  within  the  limits  of  the  sett  thereby  granted,  considered  as 
to  dig  and  make  such  adits,  shafts,  8cc.  and  to  erect  such  the  land  by 

abeds,  &c.  as  the  said  adventurers  should  from  time  to  [^^  Inventor- 

era. 
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1B22.        time  think  necessary ;  To  hold  the  same  for  the  term  of 
Thc'^MG     twenty-oue  years,  the  said  adventurers  yielding  and  pay- 
V-  ing,  laying  *out,  and  delivering  upon  the  grass  mito  and 

Inhabitants  for  the  use  of  the  said  Thomas  Carlyon,  his  heirs  or  as- 
St.  Austell.  ^^V^h  <>oe  full  eighth  part  or  share,  or  dish  of  all  tin,  tin 
ore,  Sec.  which  should  or  might  by  virtue  of  the  said  in- 
denture be  brought  to  grass  within  the  limits  of  the  sett 
granted,  the  same  having  been  first  well  and  suflSciently 
spailed,  picked,  washed,  &c.  according  to  the  several 
natures  thereof,  made  merchantable,  and  fit  to  be  smelted, 
and  fairly  divided  and  laid  out  upon  the  grass  at  the  costs 
and  charges  of  the  said  adventurers.  The  indenture  con- 
tained covenants  on  the  part  of  the  adventurers  to  pay  or 
deliver  to  the  said  grantor,  his  heirs,  &c.  the  one-eighth 
part  share  reserved  in  the  indenture,  or  to  pay  the  value  of 
such  part  or  share  in  money,  at  his  election,  at  such  best 
price  as  the  same  could  be  sold  for,  within  two  months 
at  the  farthest  after  the  minerals  should  be  returned  and 
sold.  By  other  covenants  four  days  notice  was  required 
to  be  given  to  the  grantor  of  weighing  and  dividing  the 
minerals  procured  ;  and  further,  that  the  grantee  and  his 
fellow  adventurers  siiould  pay  and  discbarge  all  rates, 
taxes,  and  assessmedts,  which  should  be  imposed  during 
the  term  granted,  upon  the  minerals,  or  the  money  arising 
from  the  sale  thereof,  or  the  dues  reserved,  or  upon  the 
grantor,  for  or  in  respect  of  the  same ;  and  that  the 
grantees  should  indemnify  and  save  him  harmless  from 
such  impositions.  In  conclusion,  the  grantees  covenanted 
during  the  term  to  work  the  premises  granted,  in  the 
mofl^  proper  and  effectual  manner,  with  a  sufficient  aum- 
ber  of  labouring  miners,  unless  prevented  by  water  or 
other  inevitable  impediment.  Under  this  grant,  and  ever 
since  the  date  thereof,  the  mine  has  been  worked  by 
Mr.  Rowe  and  certain  adventurers  claiming  under  him,  at 
their  sole  risk  and  expence,  and  without  any  expence^  risk 
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or  inteifei-ence  whatiioeveri  on  the  part  of  tlie  grantor.  Va-       1822^ 
rious  ahafb  and  other  works  necessary  to  obtain  ore  hav-     vu^^^ 
ing  been  dugi  and  buildings  erected  by  the  adventurers,  v. 

at  a  great  ezpence,  under  and  by  virtue  of  the  grant.  The  ittHABiTAaTi 
mine  and  all  the  erections  thereon  have  always  been,  ^^^  avvtslIu 
since  the  date  of  the  grant,  and  still  are,  in  the  sole  occu- 
pation and  possession  of  the  adventurers.  The  mine  is 
a  declinhig  mine.  The  ores  raised  from  time  to  time, 
afker  undergoing  the  process  of  cleansing,  at  an  expence 
varying  according  to  quality  from  one  to  fifteen  shillings 
in  the  pound  upon  the  market  price,  have  been  from  time 
to  time,  before  calcination  and  smelting,  sold  by  the  ad- 
venturers, sometimes  by  public,  and  sometimes  by  private 
contract,  when  they  thought  fit,  without  any  control  on  the 
part  of  the  grantor.  No  part  of  the  ores  raised  has  ever 
been  rendered  to  the  grantor  in  kind ;  but,  in  lieu  tliereof, 
one-eighth  part  of  the  money  arising  from  the  sale^ 
thereof  has  hitherto  been  paid  to  him  in  pursuance  of  th6 
indenture.  Tiie  grantor  has  heretofore  been  rated  foi* 
the  relief  of  the  poor  of  the  parish  of  St.  Austdl^  ih 
respect  of  the  one-eighth  part  of  the  money  arising  as 
aforesaid,  and  has  paid  his  assessments  up  to  the  time  of 
the  present  appeal.  The  farm  under  which  die  mine  is 
situated  has  always  been  occupied  by  a  private  indivi- 
dual, as  tenant  of  Mr.  Carlyon,  at  a  yearly  rent,  and  the 
tenant  b  rated  to  the  poor  of  St,  Austell  for  the  same. 
The  question  for  the  opinion  of  the  Court  is,  whether 
Mr.  Carlyon  is  liable  to  contribute  to  the  relief  of  the 
poor  of  St.  Austellf  in  respect  of  the  dues  reserved  and 
paid  in  and  under  the  indenture  mentioned.  A  rule  nisi 
Imving  been  obtained  for  quashing  the  order  of  Sessions, 

Wilde  shewed  cause,  and  contended  that  the  dues  re- 
served by  the  indenture  were  not  liable  to  be  rated.  He 
endeavoured    to    distinguish   this  case    from   Rowls    v. 
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1822.        Gelk  (a)f  Rex  v.  St.  Agnes  (&),  and  Rex  v.  The  Bapiid 
Mill  Company  {c\  and  relied  upon  Rex  v.  The  Earl  of 


I,,  Pomfret(d\  and  Rex  v.  Bishop  of  Rochester {e).     He 

Imhabitaiiti  ^^^'^  upon  the  circumstances  that  in  this  case  the  appel- 

of  lant  was  not  an  inhabitant  of  St.  Austell  \  that  the  lord 

St.  Auitbll. 

had  no  occupation   of  the  mine^  being  excluded  bj  the 

terms  of  the  grant  that  the  adventurers  had  the  sole  oc- 
cupation ;  that  it  was  a  failing  mine ;  that  the  dues  paid  to 
the  lord  were  in  the  nature  of  a  rent,  and  therefore  not 
rateable ;  that  the  surface  of  the  soil  was  rated ;  and  that 
the  tenant  actually  paid  the  rates.  This  was  an  attempt^ 
he  contended,  to  rate  a  money  rent  in  the  hands  of  the 
lord,  who  did  not  reside  in  the  parish,  and  who  therefore 
not  being  an  inhabitant,  in  any  sense  of  the  word,  could 
only  be  rated,  if  at  all,  as  an  actual  occupier  of  the  mine. 
Now  the  occupation  was  negatived  by  the  case ;  and  there- 
fore, independently  of  any  other  objection,  the  lord  could 
not  be  rated.  He  urged  the  impolicy  of  any  refined 
construction  of  the  doctrine  of  occupation  in  a  case  of 
this  nature,  considering  the  anxiety  of  the  legislature  to 
protect  property  of  this  description,  and  the  encourage- 
ment which  ought  to  be  extended  to  mining  adventurers, 
whose  interest  must  be  materially  affected  by  holding  such 
property  rateable. 

Adam,  contrd,  was  stopt  by  the  Court. 

Abbott,  C.J. — ^Though  there  maybe  some  degree 
of  refinement  in  holding  that  a  person  deriving  consider- 
able profit  from  land,  who  is  not  an  inhabitant,  is  liable 
to  pay  the  burthens  of  the  parish ;  yet,  I  think,  consider- 
ing that  the  mode  in  which  such  profit  is  collected,  tends 
to  increase  the  burthens,  by  bringing  a  number  of  labour^ 

(a)  Cowp.  451.  (d)  5  M.  &  S.  Ul. 

(6)  S  T.  R.  480.  (e)  19  East,  355. 

(c)  I  M.  6l  S.  612. 
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en  and  artiBcers  into  the  parish^  there  seems  to  be  no  hard**        1822. 
ship  in  the  principle.     I  confess  I  am  unable  to  distin-^     ^^  l^^^^ 
guish  the  present  case  from  Rowh  v.  Gelli  and  Rex  v.  v, 

___  The 

The  Biigptisi  Mill  Company,  and  I  think  we  ought  to  de-  Inhabit amts 
cide  this  case  according  to  the  opinion  pronounced  bj  the  ^^^  Auitbll. 
Court  in  those  cases.  Notwithstanding  what  has  beeii 
urged  in  this  case,  I  cannot  distinguish  the  rate  of  interest 
which  the  adventurer  has  acquired  in  the  mines  under  a 
grant  or  licence  like  the  present,  from  that  which  he  has 
when  he  works  under  a  custom  prevailing  in  a  particular 
district,  such  as  existed  in  those  two  cases.  I  think  this 
case  is  distinguishable  from  Rex  v.  The  Earl  of  Pomfrei 
in  two  particulars.  In  that  case  the  owner  of  the  mines 
had  made  an  absolute  lease  of  all  the  mines,  together  with 
certain  mills  and  other  premises  therein  described;  the 
possession  therefore  passed  by  the  lease  to  the  lessees  ab« 
solutely.  Whereas  here  the  possession  of  the  adventurer 
is  only  of  that  part  of  the  mine  which  he  has  worked. 
The  otiier  distinction  is,  that  in  this  case  the  reservation 
or  render  is  of  a  part  of  the  native  minerals  in  a  dressed 
state,  as  in  the  case  of,  Rowh  v.  GelU ;  and  not  a  part 
of  a  different  subject,  as  was  the  case  in  Rex  v* 
The  Earl  of  Pomfret,  where  the  render  was  not  of  the 
native  mineral,  but  a  render  of  something  in  an  altered 
state,  having  first  undergone  the  process  of  smelting.  In 
these  two  particulars  this  case  is  distinguishable  from  Rex 
V.  The  Earl  of  Pomfrei.  Acting  upon  the  authority  of 
Rowls  V.  GelU  and  Rex  v.  The  Baptist  Mill  Company, 
I  think  Mr.  Carlyon  is  liable  to  be  rated  in  respect  of 
these  dues.  In  so  deciding  this  case,  [  feel  the  less  re- 
luctance ;  for  if  this  be  not  the  subject  of  a  poor's  rate, 
Mr.  Carlyon,  when  an  attempt  is  made  to  levy  the  rate 
upon  him,  may  bring  an  action  against  the  persons  who 
enter  to  levy,  and  have  the  question  settled  in  a  different 
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1829.       form  from  tbe  present,  if  he  is  dissatisfic^d  with  this  de- 
TuTkI'wc    ^^^^^ 

e. 

The 

Imbabitamti       Bayley,  J. — ^We  ought  to  lay  out  of  the  question  the 

St.Aditill.  ^^^^i  ^^^^  ^"   ^^^  particular  case  the  mine  is  a  failing 
mine ;  for,  whether  failing  or  not,  the  property,  which  is 
the  subject  of  the  present  rate,  is  a  beneficial  and  useful 
property  to  tbe  person  upon  whom  the  rate  is  made.    In 
Mex  V.  ParrotHa\  which  was  the  case  of  a  coal-mine,  it 
was  decided,  that  whether  the  mine  was  thriving  or  not,  if 
it  were  tbe  subject  of  a  rate,  it  must  still  be  rated.     But 
the  short  ground  upon  which  my  opinion  is  founded,  is, 
fhat  this  comes  within  the  principle  laid  down  in  Rowls  v. 
Gelis,  Rex  v.   The  Baptist  Mill  Company,  and  Rex  v. 
Stf  AgneSj  and  is  distinguishable  from  Rex  v.  The  Earl 
of  Pom/ret,  and  Rex  v.  The  Bishop  of  Rochester.    In 
the  former  cases  the  Court  acted  upon  the  principle,  that 
the  persons  on  whom  the  rate  was  to  be  imposed,  were 
^  be  considered  as  the  occupiers  of  the  land  ;  and,  in  re<- 
jipect  of  the  occupation  of  the  land,  had  derived  a  bene- 
ficial profit ;  but,  in  tbe  latter  cases,  the  Court  came  to  a 
different  conclusion,  because  the  party  had  completely  di- 
vested himself  of  the  possession  ;  and  therefore  he  ought 
not  to  be  held  rateable.     Here  the  party  has  not  divested 
himself  of  the  possession.     The  case  of  Rowls  v.  Cells 
first  decided  that  the  person  first  entitled  to  tbe  lead  was 
liable  to  be  rated ;  and  the  only  way  in  which  it  is  at- 
tempted to  distinguish  that  case  from  this,  is,  that  there 
the  person  first  taking  the  lead,  was  the  assignee  of  the 
lord   of  tbe  manor,  and  not  himself.     That  makes   no 
distinction ;  for  if  the  lord  would  not  be  liable,  the  assig- 
nee would  not  be  liable.     The  only  way  of  making  him 
rateable  is  by  considering  him  to  a  certain  extent  as  the 
occupier  of  the  land.    That  case  was  followed  by  Rex  v. 

(a)  5  T.  R.  596. 
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Stn  Jgnts,  wA^Rex  v.  Thi  BaptiU  Hill  Company.  W|iw        ^^^• 
tbo3e  cii9es  came  before  the  Court,  the j  were  fully  Qon-     The  Kino 
sidered  with  reference  to  the  Un^iiage  of  the  9tAt.  AS  EHz.         ^^^ 
c.  2.     The  Court  were  anxious  to  se^  whether  each  par-  Inhabitants 
ticular  ca9e  fell  within  the  wprdsof  th9(  act.    ThcQ  upon  st.  Austblu 
what  principle  was  it  tliat  they  laid  down  the  rule,  that 
the  lord  who  recei?e8  an  aliquot  part  of  the  produce  of 
the  mine,  is  rateable  i    Why  it  was  upon  this,  that  the 
lord  must  be  cousidered  as  occupying  the  land  by  the 
bands  of  the  adventurers ;  and  that  it  was  possessed  by 
him  when  he  had  bis  share  of  the  produce,  after  satisfy-? 
ing  the  adventurers  for  their  labour  and   risk ;  and  that 
thougjh  the  adventurers  were  to  work  and  to  have  the  sole 
and  exclusive  privilege  of  working,  yet  as  they  were  to 
work  and  raise  fpr  bis  benefit  part  of  the  produce  of  the 
mine,  he  was,  by  their  hands  and  by  their  labour,  to  a  cctt  ^ 

tain  extent  a  joint  occupier  of  the  land.  That  was  the 
principle  upon  which  those  decisions  w^re  founded,  I 
igree  that  the  reason  given  for  such  9  decision  is  to  a  cepr 
tain  degree  refined  ;  but  that  was  the  rfaspfi.  Such  was 
the  pnuciple  of  Rouls  v.  GeU^,  and  ti»e  other  cases  men- 
tioned.  But  when  the  cases  of  Rex  v.  Th$  B^kop  of 
Rochester  and  Rex  v.  77/e  Earl  of  Pomfret  came  before 
the  Court,  ihey  said  ihat  tfioae  cas^  were  distinguishable, 
because  there  the  lord  had  entirely  let  the  mines ;  and  whe- 
ther they  were  worked  or  not,  still  he  was  out  of  posses- 
sion, and  therefore  could  not  be  considered  as  the  occu- 
pier,  and  the  working  by  the  adventuiers  was  not  a  work- 
ing for  him  and  them  jointly,  but  exclusively  for  them- 
selves. Whether  they  worked  or  not,  the  legal  possession 
was  in  the  miners.  In  the  latter  case  the  miners  paid  a 
money  rent,  and  therefore  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties  to  all  intents  and  pur- 
poses. In  the  present  case  there  is  this  difference,  that 
the  adventurers  entitled  under  this  instrument  have  not  the 
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1 822.        entire  occupation.    They  have  the  ezclusiTe  right  of  work* 


^    „  ins  the  mine:  but  that  does  not  give  them  the  entire  and 

TheKiMO  .  . 

V.  exclusive  occupation.    Upon  the  grounds^  therefore,  that 

iMHABiTAKTi  ^lis  instrument  does  not  profess  to  convey  the  minerals 
S     A  ^iTBLL.  ***^^  ^®^  ^^  worked ;  that   it  does   not  contain  proper 

words  of  demise,  but  merely  grants  these  personsi  at  most, 
the  privilege  of  digging  and  sinking  aditS|  not  for  their 
sole  benefit,  but  upon  the  terms  that  they  shall  leave  upon 
the  grass,  for  the  benefit  of  the  lord,  a  portion,  in  a  cer* 
tain  improved  state,  of  what  they  shall  get  from  the  mine, 
it  seems  to  me  that  the  case  ranges  itself  within  the  prin- 
ciple established  by  Jioiwh  v.  Gf/&,  and  "Rex  v.  The  Hap- 
ii$i  Mill  Company ;  and  that  Mr.  Carlyan  must,  by  the 
bands  of  these  adventurers,  be  considered  to  a  certain 
extent  as  the  occupier  of  the  land ;  and  if  so,  he  is  clearly 
rateable. 

HoLROTO,  J.  (who  had  only  heard  part  of  the  aign- 
ment)  said, — That  as  far  as  he  had  heard  the  case,  it 
clearly  fell  within  the  range  of  RowU  v.  Cells,  and  the 
cases  subsequently  decided,  following  up  the  principle 
there  laid  down. 

Best,  J.  concurred  with  the  rest  of  the  Court. 

Order  of  Sessions  quashed. 
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1822. 


The  King  v.  The  Inhabitants  of  Whitehavbn.    -&/Mn£ay, 


JDY  an  order  of  two  Justices,  Maty  M*  Comtek  was  Thedaaghter 

removed  from  the  township  of  Whitehaven  to  the  town-  renuj^^- 

sbtp  of  fVorkington,  both  in  the  county  of  Cumberland,  gj^  ®^  ^"^ 

Upon  appeal  the  Sessions  quashed  the  order,  subject  to  bomabastmrdy 

the  opinion  of  the  Court  upon  the  following  case : —  actually 

The  pauper.  Mary  M'Cormck,  an  unmarried  woman,  ^^^^^^'^  ^^ 

with  child,  and  thereby  chargeable^  but  who  had  not  ap-  c.  loi.  s.  6. 

|.  J  *  .  -  may  be  remoT- 

plied  lor,  or  received  parochial  relief,  was  removed  from  ed  to  her  birth 

WhUehaven  to  Workington,  the  place  of  her  birth  settle-  T^k^^  ^ 

ment.     The  pauper,  at  the  time  of  her  removal,  was  though  un- 

,  emancipated  j 

above  the  age  of  twenty-one,  had  gained  no  settlement  and  the  head 

for  herself,  was  unemancipated,  and  was  living  with  her  Sees  not"  ^ 
fiither  and  mother,  as   part  of  their  family.    The  father  ^'^^^  ^^ 
and  mother  were  both  Irish,  and  had  gained  no  settle-  chargeable  by 
ment  in  England.    The  father  had  not  applied  for,  or  ceo.  s.  c.  it. 
received  any  relief  from  the  removing  township  for  him-  'riS'ertlTe*^ 

self,  or  for  any  part  of  his  family.     The  father  was  not  '''*®'*  family 

J  1  -^*     •  r¥M  removeablc  to 

examined  before  the  removing  Magistrates.  The  question  IrtUtMd. 

for  the  opinion  of  the  Court  is,  whether,  under  the  pro- 
visions of  the  59  Geo.  3.  c.  IS,  and  the  above  circum- 
stances, the  pauper  was  propeily  removed  to  the  place 
of  her  birth  settlement? 


F.  Pollock  and  Armstrong,  in  support  of  the  order  of 
Sessions.  The  question  in  this  case  is,  whether  an  un- 
married woman,  above  the  age  of  twenty*oiie,  uneman- 
cipated, happening  to  be  bom  in  this  country,  her  parents 
being  Irish^  can,  by  reason  of  her  pregnancy  (  whereby 
she  herself  becomes  chargeable ),  in  construction  of  law, 
render  her  parents  chargeable,  and  thereby  make  it  im- 

VOL.  1.  G 
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1B2S.        perative  upon  the  Justices  to  remove  the  whole  familj  to 
The  Kino      Ireland  by  force  of  the  statute  59  Geo.  3.  c.  12  i    The 
J^*  order  of   removal  is  bad  on   two  grounds;    first,  the 

iMHABiTAMTi  Justices  hdvc  not  examined  the  pauper's  father,  which 
^HAVBii.  *  ^^y  *r®  required  to  do  by  59  Geo.  3.  c.  12.  s.  33;  and, 
second,  they  should  have  removed  the  pauper  and  the 
whole  of  her  family  to  Ireland,  they  having  become 
chargeable  through  her  means,  she  being  unemancipated, 
pregnant  of  a  child  likely  to  be  bom  a  bastiard,  and 
having  no  birth  settlement  in  this  country.  As  to  tbf 
first  point,  the  wprds  of  the  33d  section  of  the  statute  are 
imperative.  It  declares,  that  ''it  shall  be  lawful,  and 
the  Justices  are  hereby  required  "  to  examine  the  fiitber; 
and  Bayley,  J.  in  Rex  v.  Leeds  ( a )  says,  <'  tbaae  we 
words  of  compulsion  on  the  Magistrates/'  By  omittiic 
such  examination  therefore,  and  only  examimng  the  mo^ 
tber  as  to  the  birth,  the  removing  Justices  hav^  arrived  at 
fi  wrong  conclusion,  and  contrary  to  the  statute*  For 
this  there  is  no  express  authority ;  but  the  objeolion  is 
analogous  to  the  cases  where  the  Justices  do  not  take  the 
examinations  touching  the  pauper's  settlement,  or  dp  pot 
join  m  the  adjudication  as  to  the  settlement.  Tbeo^ 
secondly,  under  this  statute  the  Justices  have  no  discrc^ 
tion  to  exercise ;  for  if  a  case  comes  before  them  where 
the  member  of  a  family,  the  bead  of  which  has  no  legal 
settlement,  but  is  a  native  of  Scotland  or  of  Ireland^  be- 
comes chargeable,  and  he  or  she  is  unemancipated,  it  is 
incumbent  on  the  Justices  to  examine  the  head  of  the 
family,  and  send  him,  together  with  his  family,  to  Scot^ 
land  or  Ireland^  as  the  case  may  be.  [Bayley ^  J. — ^Tbat 
is,  provided  the  individual,  who  becomes  chargeable,  has 
a  right  to  look  to  the  parent  for  support  at  that  time.] 
When  a  young  woman  remains  unemancipated,  and  a  part 
of  her  father's  family,  she  is  entitled  to  look  to  him  Sox 

(<f)  4  Barn.  6c  Aid.  501. 
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mpport;  apd  if  ii|ie  iMOQiiies  dmrgenble,  then  tbe  head       1822. 
of  the  fiunMj  hecoroes  chaif  eeUe  witbia  the  meanUig  of     ^ii^  g^,^^ 
fkis  acly  wbioh  declares  ''  that  if  any  person  bom  in         -^ 
Jrela94^  becoipep  chargeable,  by  himself,  or  his  family/'  IiiHABiTAaTt 
be  shall  be  removed.    Il  is  stated  in  the  case  certainly      havsn.  * 
iJM  the  paoper  had  not  actually  received  relief;  and  the 
wordb  in  the  act  are  ''  actually  chargeable  :*'  but  still  by 
UiQ  S56#p.  3*  c  101.  6.  6.  it  is  provided  that  every  ma- 
WUried  ypiiiig  woman,  pregnant  of  a  child  likely  to  he 
born  a  bastard,  shall   be  ^*  deemed  aud  taken  to  be  a 
peraciO  aiptually  chargeable."    It  follows  from  this,  that  if 
tb0  baad  of  a  family,  who  is  bom  in  Ireland,  becomes 
chtngeable  by  one  of  his  children,  he  conies  within  the 
meaning  of  50  Geo.  3.  and  the  whole  family  may  be  re- 
moved to  Irelund.    The  King  v.  Leeds  is  an  eipress 
authority  to  shew  that  in  all  cases  where  an  Irishman  or 
his  family  are  become  chargeable,  or  constructively  charge- 
able as  is  contended  in  this  case,  the  whole  family  are  to 
he  vemoved.     Here  the  head  of  the  family  has  become 
chargeable  through  his  daughter,  and  as  she  has  gained  no 
Isfal  settlement  m  this  country,  the  whole  family  is  to  be 
reoioved.    The  object  of  the  act  was  to  prevent  an  incon- 
veoieRce  which  had  become  prevalent,  namely,  that  of  an 
Iriik  faoolily  coming  over  into  this  country  for  an  occa- 
sioml  purpose,  and  having  children  born  in  this  country, 
entailiiig  burthens  upon  the  parishes  through  which  they 
h^ipened  to  pass.    This  is  a  case  of  thst  description. 
The  father  of  the  pauper,  passing  through  Whitehaven 
twenty  years  since,  happened  to  have  an  increase  in  bis 
progeny,  and  now,  at  a  distance  of  twenty  years,  the  inha- 
bitants  of  Whitehaven  are  called  upon  to  maintain  the 
additional  member  of  the  family.     As  the  act  evidently 
intended  to  subject  the  natives  of  Scotland  and  Ireland^ 
coming  to  this  country,  to  the  liability  of  being  sent  back 
to  tbdf  native  country,  if  they  became  chargeable  in  Eng- 

G  2 


too  <;as£s  in  thb  king's  bench, 

1822.        land,  either  by  themselves,  or  by  any  member  &r  mem*' 

ThTKiNa     ^^^  ^^  ^^^^^  family,  this  case  falls  within  the  policy  as 

V-  well  as  the  letter  of  the  act,  and  therefore  th^  order  of 

The 
Inhabitants  Sessions  was  right.     This  is  not  like  the  case  of  Rex  v» 

^H^"'"'  ^^^^  Clacton  (a),  because  there  the  pauperis  father  being 
dead,  and  his  mother  having  gained  a  settlement  in  this 
country  by  marrying  a  second  husband,  the  pauper  was  to 
be  considered  as  having  no  parent  alive,  and  dierefore  not' 
withm  59  Geo.  3.  c.  12.  There  u  no  doubt  upon  the 
construction  of  the  statute  35  Geo.  3.  c.  101.  s.  6,  as  to 
the  chargeability  of  the  pauper ;  and  the  cases  of  Rex  r* 
Jlveley{b\  and  Rex  v.  Tibbetiham{e\  are  authorities 
upon  the  construction  of  that  act  to  shew  that  an  un- 
married woman,  pregnant  of  a  child  likely  to  be  boro 
a  bastard,  is  actually  chargeable. 

Scarlett,  contr^,  said,  the  whole  argument  in  this  case 
turned  upon  what  was  supposed  to  be  the  meaning  of  this 
act  of  parliament,  llie  fallacy  here  was,  in  applying  a 
constructive  chargeability  of  a  single  individual  to  the 
whole  family.  The  evident  intention  of  the  statute  was 
to  make  the  whole  family  removable  only  when  the  whole 
became  chargeable,  and  where  the  parent  was  not  of 
ability  to  maintain  his  children.  Now  for  any  thing  that 
appeared  here,  the  parent  was  in  a  condition  to  maintain 
the  pauper,  and  it  would  be  a  most  violent  and  cruel  con- 
struction of  the  statute  to  make  the  whole  family  remove* 
able  to  Ireland  under  this  statute,  because,  by  another  act 
of  parliament  quite  foreign  to  this,  a  young  woman  un- 
married, and  with  child,  was  declared  to  be  actually 
chargeable. 

Arbott,C.  J. — [  really  do  not  know  how  to  say  that 
the  father  of  the  pauper  becomes  chargeable  by  a  part  of 

(a)  3  Barn.  Bt  Aid.  410.       (6)  3  East,  563.       (c)  9  Eatt|  388. 
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bis  fiunUy,  becaiue  this  joung  woman  being  above  the  age        1822. 
of  twenty-one,  is  by  construction  of  law  liable  to  be  re-     xbeKTao 
moved  as  a  person  chargeable.     She  is  made  chargeable         ^ 
by  the  provinons  of  a  particular  statute.    The  object  of  Imbabitamts 
the  legislature  in  treating  a  young  woman  unmarried  and      havbh. 
prqpianty  as  chargeable^  is,  to  prevent  the  consequences 
of  entailing  a  burthen  on  the  parish  in  which  ^he  happens 
to  be.      I  take    it,   that    the  meaning  of  the  statute 
i9  Geo.  5.  is,  that  the  whole  family  shall  be  removed  if 
the  head  of  the  £imily  is  not  of  ability  to  maintain  his 
children,  and  that  th^  are  not  to  be  removed  absolutely 
without  any  regard  to  that  circumstance. 

Batley,  J.  and  Holroyd,  J.  concurred  (a). 

Order  affirmed. 
(a)  Be$i,  J,  was  absent. 


JONBS  V.  WOOLLAMS.  mIm^V. 


Declaration  on  bond.    Defendant  craved  oyer,  A  bond  riven 

.         to  the  TVmsm- 

and  set  out  the  bond,  which  appeared  to  have  been  given  rer  «^  •  Bene- 

by  the  defendant  to  the  plaintiff,  a$  Treasurer  of  a  Friendly  ^^^%  ^^ 

Society f  and  upon,  for,  and  in  respect  of  no  other  cause  ^^}?^?f  ^  *" 

or  Gonsidenition  whatever,  as  the  plea  averred ;  and  de-  rity  at  com- 

fcndant  then  pleaded,  that  ''  the  rules,  orders,  and  regu-  thoagh  ^ 

lations,  under  which  the  said  Society  is  governed,  have  ^\^||^^  ^' 

not,  nor  hath  any  or  diber  of  them,  according  to  the  form  the  Society 

of  the  statute  in  such   case  made  and  provided,  been  exhibited,  con* 

eihibited,  confirmed,  or  filed  at  any  General  Quarter  gf^^'J;^  •^ 

Sessions  of  the  Peace,  or  at  any  adjournment  thereof,  9"*^?''  ®^' 

,  .  ...  sions,  in  pnr« 

holden  in  and  for  the  said  county,  riding,  division,  or  suanceofstat. 

abire,  where  the  said  Society  hath  been  or  was  esta-  ^,  ^^  ^  ^^ 

blished,  as  by  law  they  ought  to  have  been,  which  he  is 


Jones 
r. 
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1822.        ready  to  terify»  wherefore/'  &c.     Demurrer  to  the  plea 
and  joinder  in  demurrer. 

Stdth,  fot  the  pIuDtifF,  was  stopt  by  the  Court. 

Bnmewatt,  contri,  contended^  that  as  by  die  atafiil^ 
33  Geo.  3.  c.  54.  s.  2.  the  rules  and  regulations  of  a 
Benefit  Society  are  required  to  be  exhibited,  tonfirmedi 
and  filed  at  the  Quarter  Sessions  of  the  Peace  fbr  As 
county,  riding,  division,  or  shire^  where  the  Society  is 
established,  it  Was  necessary,  in  order  to  give  validity  to 
the  bond  in  the  hands  of  the  plaintiff,  who  was  the 
treasurer  of  a  Benefit  Society,  for  whose  use  it  was  given, 
that  the  requisites  of  the  statute  should  have  been  coin- 
plied  with.  They  had  not  been  complied  with,  and 
therefore  the  bond  was  void. 

Per  Curiam. — If  there  was  any  thing  in  the  act  of 
33  Geo.  33»  c.  54.  which  expressly  declared  that  such  an 
instrument  as  this  should  become  void^  if  the  rules  and 
regulations  of  the  Society  had  not  been  exhibited,  con- 
firmed^ and  filed  at  the  Quairter  Sessions,  undonbtodly  wt 
should  give  effect  to  aueh  a  provision.  But  if  there  is 
nothing  in  the  act  which  makes  it  void,  we  see  do  reason 
why  this  should  not  be  a  good  bond  at  common  law.  It 
may  be  true  that  the  Society  may  not  be  entitled  %o  the 
benefit  of  the  provisions  of  the  act  of  parliament^  if  they 
do  Hot  comply  with  the  fequisitidns  of  the  id  section; 
but  0tiil  that  will  not  make  the  instrument  void,  unless  it 
is  so  declared  by  the  statute.  There  is  no  profaibitioii  iti 
die  act;  and  as  this  appears  to  be  a  very  good  bond  at 
common  law, 

Judgment  must  be  given  for  tfie  plaintiff- 
on  demurrer. 


EASTER   TERM,  THIRD   GEO.  IV.  I0& 

1822. 


Hie  EiKo  V.  The  Inhabitants  of  Barlestone.       Friday^ 

Maif  17* 

Myi  order  of  two  Justices^  Samuel  Bloxl^j  his  wife,  A  parish  ap- 

and  ooe  chiU^  were  removed  from  the  parish  of  Heather,  si^dTobefore 

k  tbo  county  of  Ldceifor,  to  the  parish  of  JBflr&floii€,  in  ^""^^^^  ""^ 


the  Millie  county.    On  appeal,  the  Sessions  confirmed  the  c.  i39.)  by  an 
Ofder,  subject  to  the  opinion  of  the  Court  on  the  folio  w-*  master  by  con- 
lag  case : — ^The  respondents  prored  an  apprenticeship  of  ^^^  bot^^- 
the  pauper  to  one  John  GreaUmff  in  the  appellant  parish,  ^^^  ^^  ^n- 
and  n  reiidence  of  forty  days.    The  appelknts,  in  order  Jnstiees.  as 
teebew  a  subsequent  settlement,  produced  a  paper  pur*  ^%Gm.  s.  ^ 
poftiog  to  be  an  assignment  of  the  pauper  by  Greasley  ^^^  S^|^ 
to  one  Thomas  Dalby^  in  the  parish  of  St.  Maryt  Lei^  senrice  witn 
ciUer,  and  proved  a  residence  of  forty  days  there  under  master  nnder 
that  assignment.    GreaJtjf  paid  Dalby  5l  at  the  dme  of  ^"^^^ri. 
the  assigBment,  and  he  had  received  the  same  sum  from  8^  master, 
the  parish  of  Heather  at  the  time  of  the  original  binding. 
The  assignment  was  executed   by  Greadey^  Dalby,  and 
the  pauper,  and  was  attested  by  two  subscribing  wit"' 
nesses.    The  question  for  the  opinion  of  the  Court  is,' 
Wbedier,    upon  the    true    construction  of   the  statutes 
dS  GeOm  3.  c.  57 f  and  56  Geo.  d.  c.  139,  the  pauper 
gutted  a  settlement  by  his  service   under   the  asngs-i 


5.  M.  PhilUpe  and  Dwarru^  in  support  of  the  order  of 
Sessions,  contended,  that  the  assq[nment  m  question  not 
baring  been  made  wkh  the  consent  of  two  Justices  in 
writing,  as  required  by  d£  Geo.  3.  c  67.  s.  7,  was  not  an 
inatrument  under  which  a  settlement  could  be  gained* 
That  branch  of  the  statute,  after  reciting  that  persons 
were  frequently  compellable  to  take  a  greater  number  of 
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1822.        parish  apprentices  than  they  could  maintain  or  employ, 


The  KiMG      *"^  ^^""^  therefore  forced  to  place  out  or  assign  them  to 

J>^  others;  and   that  it   was   proper  that   such  assignments 

iMUABiTAVTt   should  bc  legally  made'  under  the  inspection  and  control 

BARtktTbNB.  ^f  ^^  Magistrates,  as  well  for  the  benefit  of  the  appren- 

tice,  as  that  the  original  master  might  be  discharged  from 
his  covenants,  and  that  it  was  fit  that  the  person  to  whom 
any  such  assignment  should  be  made,  and  also  that  the 
apprentice  should  be  subject  to  the  ordinary  jurisdictioo 
of  Justices  of  the  Peace,  with  respect  to  masters  and 
parish  apprentices,  requires  the  assignment  of  the  appren- 
tice to  be  in  writing,  in  the  form,  or  to  the  effect  there 
mentioned,  with  the  assent  of  two  Justices  under  their 
hands.  From  this  it  is  evident  that  the  legislature  meant 
to  exclude  any  other  manner  of  assigning  an  apprentice* 
llien  the  9th  section  declares,  that  the  before  mentioned 
provisions  of  the  act  shall  not  extend  to  any  case  of  bind- 
ing where  a  larger  sum  than  5/.  shall  be  given.  It  is 
manifest  therefore  that  the  requisition  as  to  the  assign- 
ment, with  the  consent  of  two  Justices,  is  compubory 
with  respect  to  all  apprenticeships,  where  the  sum  given 
i«  under  51.  Then  follows  the  56  Geo.  3.  c.  ISQ,  which 
completely  removes  any  doubt  which  might  exist  upon 
this  question.  That  act  passed  for  the  purpose  of  amend*^ 
ing  the  laws  previously  in  force  respecting  parish  appren- 
tices ;  and  by  the  Qih  section  it  is  enacted,  **  that  it  shall 
not  be  lawful  for  any  master  or  mistress  to  put  away  ot 
transfer  to  any  other,  or  in  any  way  to  discharge  or  dismiss 
from  his  or  her  service  any  parish  apprentice,  without 
such  consent  of  such  Justices,''  as  is  directed  in  32  Geo.  5* 
c.  57 ;  and  **  that  no  settlement  shall  be  gained  by  any 
aervice  of  sQch  apprentice  after  such  putting  away  or 
transfer,  unless  such  service  shall  have  been  perform^ 
under  the  sanction  of  such  consent  as  aforesaid.*^  Upon 
the  construction  of  both  these  statutes,  it  is  quite  evident 
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dwt  this  amgnneiit  k  invalid,  and  that  no  settlement  can        1822. 
be  gained  bj  any  service  under  it.    The  only  aiigumeiU     TbTRiR^ 

which  can  be  offered  on  the  other  side,  is,  that  this  as-         J^' 

.  The 

ngnment  took  place  prior  to  the  last  mentioned  statute ;  Inhabitants 

and  that  the  32  Geo.  3.  c.  57  does  not,  by  force  of  sec.9y  Barlbstomb* 

extend  to  the  case  where  a  larger  sum  than  5L  shall  have 

been  given  as  an  apprentice  fee.     But,  referring  to  the 

language  of  both  statutes,  these  objections  are  not  avail- 

Me. 


G.Marrioit  and  Simons^  contri,  made  two  points. 
First,  that  the  language  of  the  statute  32  Geo,  3.  c.  57. 
1. 7,  will  not  bear  such  a  construction  as  is  contended  for 
on  the  otber  side,  inasmuch  as  it  evidently  extends  only  to 
mch  apprentices  as  might  have  been  forced  upon  their 
masters  under  the  9  &  10  ^.  3.  c.  1 1 ;  and,  second,  that 
tboiq;b  the  assignment  in  question  be  not  strictly  valid  as 
an  assignment  within  the  meaning  of  the  statute,  yet  it  is  at 
all  events  an  instrument  suiEciently  expressive  of  the  origi- 
nal master's  consent  to  a  service  with  another  master,  to  en- 
able tbe  apprentices  by  such  service,  with  such  consent,  to 
gain  a  settlement.  As  to  the  first  objection,  the  7th  sec- 
tion of  32  Geo.  3.  c.  57,  after  reciting,  **  that  it  frequently 
happens  that  persons  are  compellable,  under  the  9  &  10 
fV.  S.  to  take  a  greater  number  of  parish  apprentices,  8ic. 
and  are  tiieretore  forced  to  place  out  or  assign  over  such 
apprentices,  Sec."  goes  on  to  make  the  provisions  therein 
mentioned  as  to  the  assignment.  It  is  clear,  therefore, 
opon  the  face  of  this  recital,  that  the  section  applies  only 
to  the  cases  where  the  master  is  compelled  Bud  forced  to 
make  the  assignment,  and  cannot  apply  to  the  case  where 
there 'is  a  voluntary  transfer  by  the  first  master  to  the 
second.  The  statute  does  not  apply  where  both  masters 
mutoally  consent  to  the  assignment^  and  consequently  the 
settlement  in  this  case  is  legally  gained  under  the  assign- 
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bis  family^  becaiue  this  young  woman  being  above  the  age        1822. 
of  twenty-one^  is  by  construction  of  law  liable  to  be  re-     The^Kiiio 
moved  as  a  person  chargeable.     She  is  made  chargeable         ^. 
by  the  provisions  of  a  particular  statute.    The  object  of  Imbabitamts 
the  legislature  in  treating  a  young  woman  unmarried  and      haven. 
pregoant^  as  chargeable,  is,  to  prevent  the  consequences 
of  entailing  a  burthen  on  tlie  parish  in  which  she  happens 
to  be.      I  take    it,   that    the   meaning  of  tlie  statute 
59  Geo*  3.  is,  that  the  whole  fomily  shall  be  removed  if 
the  head  of  the  family  is  not  of  ability  to  maintain  his 
children^  and  that  they  are  not  to  be  removed  absolutely 
without  any  regard  to  that  circumstance. 

Batley,  J.  and  Holroyd,  J.  concurred  (a). 

Order  affirmed. 

(a)  BtMtf  J.  was  absent. 


JoNBS  V.   WOOLLAMS.  jJllS^j! 


IJECLARATION  on  bond.     Defendant  craved  oyer,  A  bond  iriven 

*  t     1        1       t  •  I  «        ■  ■  .         to  the  TreasU' 

and  set  out  the  bond,  which  appeared  to  have  been  given  rer  i^  u  Bene- 
by  the  defendant  to  the  plaintiflF,  as  Treasurer  of  a  Friendly  -Se^iif  [be 
Society f  and  upon,  for,  and  in  respect  of  no  other  cause  ^^}y^y>  ^  *° 
or  consideration  whatever,  as  the  plea  averred ;  and  de-  rity  at  com- 
fendant  then  pleaded,  that  ''  the  rules,  orders,  and  regu-  thongh  ^ 
lations,  under  which  the  said  Society  is  governed,  have  !^\^^^^^  ^' 

not,  nor  hath  any  or  either  of  them,  according  to  the  form  the  Society 

^     ,  .  ,  1  1  -J  J    I  '"■^^  not  been 

of  the  statute  m  such   case  made  and  provided,  been  exhibited,  con- 
exhibited,  confirmed,  or  filed  at  any  General  Quarter ^■;^''^;^  ^^^ 
Sessions  of  the  Peace,  or  at  any  adjournment  thereof,  Q"*""^*^  **•• 
holden  in  and  for  the  said  county,  riding,  division,  or  suance  of  stat. 
abire,  where  the  said  Society  hath  been  or  was  esta-  ^^  ^^  ^^  ^^ 
blished,  as  by  law  they  ought  to  have  been,  which  he  is 
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1822.        ready  to  verify,  wherefore,"  &c.     Demurrer  to  the  plea 
and  joinder  in  demurrer. 


JONBt 

r. 

WOOLLAMS. 


Storks,  for  the  plaintiff,  was  atopt  by  the  Court. 

Bamewall,  contrd,  contended,  that  as  by  tlie  statute 
33  Geo.  3.  c.  54.  s.  8.  the  rules  and  regulations  of  a 
Benefit  Society  are  required  to  be  exhibited,  confirmed, 
and  filed  at  the  Quarter  Sessions  of  the  Peace  for  tbe 
county,  riding,  division,  or  shire^  where  the  Society  is 
established,  it  was  necessary,  in  order  to  give  validity  to 
the  bond  in  the  hands  of  the  plaintiff,  who  was  the 
treasurer  of  a  Benefit  Society,  for  whose  use  it  was  given^ 
that  the  requisites  of  the  statute  should  have  been  coin- 
plied  with.  They  had  not  been  complied  with,  and 
therefore  the  bond  was  void. 

Per  Curiam. — If  there  was  any  thing  in  the  act  of 
33  Geo,  33.  c.  54.  which  expressly  declared  that  such  an 
instrument  as  this  should  become  void,  if  the  rules  and 
regulations  of  the  Society  had  not  been  exhibited,  con-? 
firmed,  and  filed  at  the  Quarter  Sessions,  undoubtedly  we. 
should  give  effect  to  such  a  provision.  But  if  there  is 
nothing  in  the  act  which  makes  it  void,  we  see  do  reason 
why  this  should  not  be  a  good  bond  at  common  law.  It 
may  be  true  that  the  Society  may  not  be  entitled  Co  die 
benefit  of  the  provisions  of  the  act  of  parliamenti  if  they 
do  not  comply  with  the  requisitions  of  the  52d  section ; 
but  still  that  will  not  make  the  instrument  void,  unless  it 
is  so  declared  by  the  statute.  There  is  no  prohibitioo  in 
the  act;  and  as  diis  appears  to  be  a  very  good  bond  at 
common  law, 

Judgment  must  be  given  for  the  plaintiff 
on  demurrer. 


fiASTER    TERM,  THIRD   GEO.  IV.  lOS^ 

1822. 


Hie  KiKO  V.  The  Inhabitants  of  Barlestone.       Friday^ 

Maif  17. 


JtS V  order  of  two  Justices^  Samuel  Bloxley^  his  wife,  A  parish  ap- 
and  ooe  child^  were  removed  from  the  parish  of  HeatheTf  signed  (before 
m  the  county  of  Lekeiier,  to  the  parish  of  Barksiane,  in  ^''^^^^  ""^ 
the  saine  county.    On  appeal,  the  Sessions  confirmed  the  c.  i39.)  by  an 
order,  subject  to  the  opinion  of  the  Court  on  ttie  follow-*  master  by  con- 
ing case : — ^The  respondents  proved  an  apprenticeship  of  JJ^"^  batwi^- 
the  pauper  to  one  John  Greasley,  in  the  appellant  parish,  ^^^  ^^  ^°* 
and  a  residence  of  forty  days.    The  appellants,  in  order  Jostiees.  as 
Id  shew  a  subsequent  settlement,  produced  a  paper  par-  ^om.  s.  ^ 
porting  to  be  an  assignment  of  the  pauper  by  GreasUy  ^^*  ^^b^ 
to  ooe  Thomas  Dalby,  in  the  parish  of  St,  Mary^  Ld^  service  witn 
eOieff  and  proved  a  residence  of  forty  days  there  under  master  under 
that  assignment.    Greaslty  paid  Dally  5l  at  the  time  of  ^^f^. 
the  assignment,  and  he  had  received  the  same  sum  from  8^  master, 
the  parish  of  Heather  at  the  time  of  the  original  binding. 
The  assignment  was  executed  by  Greatley^  Dalby,  and 
the  pauper,  and  was  attested  by  two  subscribing  wit^ 
nesses.    The  question  for  the  opinion  of  the  Court  is, 
wbedier,    upon  the    true    construction  of  the  statutes 
5S  Gee.  3.  c.  57$  and  56  Geo.  d.  c.  139*  the  pauper 
gueed  a  settlement  by  his  service   nnder   the  asngs* 

BMBt* 

5.  M.  PhUUpe  and  i>»errtf,  in  support  of  the  order  of 
SesMons,  contended,  that  the  assignment  in  question  not 
hariiq;  been  made  with  the  consent  of  two  Justices  in 
writm^^  as  required  by  d£  Geo.  3*  c.  67.  s.  7,  was  not  an 
instrument  under  which  a  settlement  could  be  gained* 
That  branch  of  the  statute,  after  reciting  that  persons 
were  frequently  compellable  to  take  a  greater  number  of 
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1822.        parish  apprentices  than  they  could  maintain  or  employ, 


The  KiMG      ^"^  y^ere  therefore  forced  to  place  out  or  assign  them  to 
«.  others;  and   that  it   was   proper  that   such  assignments 

Inhabit AVTt  should  be  legally  made  under  the  inspection  and  control 
BARLBSTdNB.  ^^  ^^^  Magistrates,  as  well  for  the  benefit  of  the  appren- 
tice, as  that  the  original  master  might  be  discharged  from 
his  covenants,  and  that  it  was  fit  that  the  person  to  whom 
any  such  assignment  should  be  made,  and  also  that  the 
apprentice  should  be  subject  to  the  ordinary  jurisdiction 
of  Justices  of  the  Peace,  with  respect  to  masters  and 
parish  apprentices,  requires  the  assignment  of  the  appren- 
tice to  be  in  writing,  in  the  form,  or  to  the  effect  there 
mentioned,  with  the  assent  of  two  Justices  under  their 
hands.  From  this  it  is  evident  that  the  legislature  meant 
to  exclude  any  other  manner  of  assigning  an  apprentice* 
Then  the  9th  section  declares,  that  the  before  mentioned 
provisions  of  the  act  shall  not  extend  to  any  case  of  bind- 
ing where  a  larger  sum  than  5l.  shall  be  given.  It  is 
manifest  therefore  that  the  requisition  as  to  the  assign- 
ment, with  the  consent  of  two  Justices,  is  compulsory 
with  respect  to  all  apprenticeships,  where  the  sum  given 
i«  under  51.  Then  follows  the  56  Geo.  3.  c.  139,  nvhich 
completely  removes  any  doubt  which  might  exist  upon 
this  question.  That  act  passed  for  the  purpose  of  amend*^ 
ing  the  laws  previously  in  force  respecting  parish  appren- 
tices ;  and  by  the  9th  section  it  is  enacted,  **  that  it  shall 
not  be  lawful  for  any  master  or  mistress  to  put  awHy  ot 
transfer  to  any  other,  or  in  any  way  to  discharge  or  dismiss 
from  his  or  her  service  any  parish  apprentice,  without 
such  consent  of  such  Justices,"  as  is  directed  in  32  Geo.  S* 
c.  57 ;  and  **  that  no  settlement  shall  be  gained  by  any 
service  of  such  apprentice  after  such  putting  away  or 
transfer,  unless  such  service  shall  have  been  performed 
under  the  sanction  of  such  consent  as  aforesaid.*'  Upon 
the  construction  of  both  these  statutes,  it  is  quite  evident 
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tfaat  this  assignaieiit  k  inTalid,  and  that  no  settlement  can        1822. 
be  gained  bj  any  service  under  it.    The  only  ai^umeiU     TbTRiR^ 
which  can  be  offered  on  the  other  side,  is,  that  this  as-         J^ 

The 
signment  took  place  pnor  to  the  last  mentioned  statute ;  Inhabitants 

and  that  the  32  Geo,  3.  c.  57  does  not,  by  force  of  sec.  9^  BARLssToiia* 
extend  to  the  case  where  a  larger  sum  than  5/.  shall  have 
been  given  as  an  apprentice  fee.     But,  referring  to  the 
language  of  both  statutes,  these  objections  are  not  avail- 
able* 


G*  Marrioit  and  SimonSy  contri,  made  two  points. 
First,  that  the  language  of  the  statute  32  Geo.  3.  c.  57* 
s.  7*  will  not  bear  such  a  construction  as  is  contended  for 
on  the  other  side,  inasmuch  as  it  evidently  extends  only  to 
such  apprentices  as  might  have  been  forced  upon  their 
masters  under  the  9  &  10  ^. 3.  c.  II ;  and,  second,  that 
thoi^h  the  assignment  in  question  be  not  strictly  valid  as 
an  assignment  within  the  meaning  of  the  statute,  yet  it  is  at 
all  events  an  instrument  sufficiently  expressive  of  the  origi- 
nal master's  consent  to  a  service  with  another  master,  to  en- 
able the  apprentices  by  such  service,  with  such  consent,  to 
gain  a  settlement.  As  to  the  first  objection,  the  7th  sec- 
tion of  38  Geo.  3.  c.  57,  after  reciting,  *'  that  it  frequently 
happens  that  persons  are  compellable^  under  the  9  &  10 
W.  3.  to  take  a  greater  number  of  parish  apprentices,  8ic. 
and  are  HtneteSore  forced  to  place  out  or  assign  over  such 
apprentices,  Scc.'^  goes  on  to  make  the  provisions  therein 
mentioned  as  to  the  assignment.  It  is  clear,  therefore, 
upon  the  face  of  this  recital,  that  the  section  applies  only 
.to  the  cases  where  die  master  is  compelled  huA  forced  to 
make  the  assignment,  and  cannot  apply  to  the  case  where 
tliere'is  a  voluntary  transfer  by  the  first  master  to  the 
second.  The  statute  does  not  apply  where  both  masters 
mutually  consent  to  the  assignment,  and  consequently  the 
settlement  in  this  case  is  legally  gained  under  the  assign- 


The  Kino 
r. 
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1822.        ment.    Hien,  as  to  the  sccoHd  point,  it  is  nolorioiisly 

every  day's  practice  that  assignments  of  perish  apprsntioes 

are  made   by  parol,  and   settlements  are  gained  tmder 

IsBABiTANT!!  ^^^^9  ^^*"  without  tfae  conscnt  of  Justices,  as  required  by 

of  S2  Geo.  S.    Until  the  passing  of  the  last  parish  appra»- 

BAkLBSTONB.  •  i  •  ^  ^  j 

tice  act,  such  parol  assignments  were  never  questioned, 
even  in  settlement  cases  which  have  been  brought  beforts 
this  Court,  in  which  apprenticeships  have  been  in  dispute. 
It  is  true  that  the  question  of  an  assignment  in  trrtltiig, 
without  the  consent  of  Justices,  has  never  come  before 
the  Court ;  but  if  the  validity  of  a  parol  assignment  has 
never  been  questioned,  d  fortiori  an  assignment  in  writ- 
ing does  not  require  such  consent,  or  at  least  it  is  a  Vidid 
expression  of  the  master's  consent  to  anotiier  acrrioe, 
which  is  all  that  is  required  for  the  purpose  of  conferring 
a  settlement.  The  56  Geo.  3.  c.  139-  having  been  paaaed 
subsequently  to  tliis  assignment,  cannot  be  callisd  in  aid 
of  die  argument  on  the  other  side ;  but  supposing  it  enters 
into  the  question,  it  clearly  implies  that  the  32  Geo.  S. 
with  regard  to  assignments,  was  not  then  supposed  to 
affect  the  gaining  of  settlements,  ds  it  did  not  make  k 
compulsory  upon  the  masters  to  obtain  the  consent  of  the 
Justices ;  and  indeed  that  latter  statute  is  evidently  refer- 
red to  in  the  56  Geo.  3,  as  one  which  did  not  come  np  to 
the  provisions  therein  made,  for  otherwise  there  could 
have  been  no  occasion  for  the  clause  relating  to  assigD- 
Rients,  and  the  law  might  have  been  left  as  it  stood. 
Therefore,  as  the  assignment  in  question  was  made  before 
tlie  passiiq;  of  the  late  statute,  it  is  clear  that  a  setttement 
was  gained  under  it.  They  referred  to  Rex  v.  Si.  Creargeg 
Hanover  Square  (a),  Rex  v.Tavistock{b),  Rexy.Clap' 
ham{c),  Rex  v.  St.Peiroxid),  Castor  y.Jicks{e),  Res 

(a)  Burr.  S.  C.  IS.  (<f)  Barr.  S.C.  S48. 

(ft)  Ibid.  578.  (•)  1  Salk.  68.   and  1  Lord  Rayui. 

(c)  Ibid.  t66.  683. 
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V.  ChriUcwe(a\  and  Rex  v.  EaU  Bridgefordif}\  %A  de-        18224 
cidbg  that  Berace  under  the  second  masteri  wiib  consent     ^^  Km^ 

of  the  old  masler^  would  confer  a  settlement,  although  V\ 

Tbe 

there  waa  te  compliance  with  the  provisions  of  S£  Geo.  3.  iRRABrrAaTi 

_  Ov 

^*  ^7.  BAftUltTO»B» 

The  Court  took  time  to  consider  of  the  case,  and  on 
this  day 

Abbott,  C.J.  delivered  the  judgment: — We  have 
cooaidered  of  this  case,  and  are  of  opinion  that  the  pau- 
per gained  a  settlement  in  the  parish  of  St.  Mary^  in  the 
borough  of  Leicester^  and  therefore  the  rule  for  quashing 
the  order  of  Sessions  must  be  made  absolute.  It  appears 
that  the  assignment  of  the  apprentice  to  the  new  master 
took  place  before  the  statute  of  the  56  Geo.  3.  c.  139f 
nd  Iberefore  it  is  not  affected  by  that  statute.  The  for* 
mer  slBtote  of  the  32  Geo.  3.  c.  51.  is  not  a  prohibitory 
but  a  remedial  statute.  Before  that  statute,  the  master 
could  not  discharge  himself  from  the  obligation  of  main* 
tainiDg  the  apprentice  by  assigning  him  to  another  master ; 
nor  was  the  apprentice  in  any  manner  whatever  subject  to 
the  order  or  control  of  the  Magistrates.  This  act  how* 
ever  contained  a  clausci  declaring,  that  if  certain  terms 
therein  expressed  were  complied  with,  this  inconvenience 
shbuid  be  remedied ;  but  if  not  complied  with,  as  in  this 
case  thfey  were  not,  tfien  such  cases  were  not  to  be  within 
that  statute.  We  'ooifjbX  therefore  to  consider  this  case  as 
it  wdnld  sUmd  before  the  32  Geo.  3.  had  passed,  and  to 
tfoal  it  as  a  setdemeftt  giuned  under  the  first  master;  for 
though  the  assignibent  may  be  for  many  purposes  hi* 
operative  as  against  the  second  master,  yet,  in  construc- 
tioB  of  laW|  it  renders  the  service  to  the  second  master  a 
service  under  the  original  contract  with  the  first.    Then 

(«)  11  East,  95.  (6)  Bnrr.S.C.  133. 
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1822.        the  cases  of  Rex  v.  East  BndgeJord(a),  and  Rex  v.  St^ 
Th'^K^        Pe/roop  (6),  are  in  point.     In  the  first  of  those  cases  the 

o.  widow  of  the  first  master,  who  had  not  taken  out  letters 

The  ... 

liiHABiTAiiTfl  ^f  administration!  had  consented  by  parol  to  the  assign- 

Barustomb.  °*^"*  ^^  ^^^  second  master,  and  it  was  held  that  the  ap- 
prentice gained  a  settlement  in  the  parish  in  which  he  had 
served  the  second  ma&ter.  In  the  last  of  those  cases  the 
service  under  the  original  hiring  was  held  sufficient  to  gain 
a  settlement  in  another  parish,  by  reason  of  the  assign- 
ment, although  fresh  indentures  had  been  entered  into 
between  the  apprentice  and  the  new  master;  the  first 
indenture  being  only  voidable.  Tliese  cases,  and  sopie 
others,  determined  upon  the  same  principle,  appear  to 
have  been  considered  and  confirmed  in  Rex  ▼•  Chrit* 
iorre  (c).  All  these  cases  establish  this  principle,  that 
where  the  apprentice  is  assigned  in  fact,  although  without 
proper  authority,  yet  he  gains  a  settlement  by  serving  the 
master  to  whom  he  is  so  assigned,  as  serving  him  by  the 
consent  of  the  original  master.  In  the  case  of  Rex  v* 
Christowe  the  apprentice  was  bound  by  the  original  master 
to  another  master  by  a  new  indenture  of  apprenticeship, 
without  reference  to  or  recognition  of  the  original  inden- 
ture, which  stiil  subsisted  in  law ;  but  the  Court,  on  that 
ground,  held,  that  die  service  to  the  second  master  could 
not  be  considered  as  a  service  under  the  original  binding, 
because  that  was  only  evidence  of  the  first  master's  con- 
sent to  the  service  with  the  second  under  a  new  and  dis- 
tinct contract  of  apprenticeship,  and  consequently  that  a 
settlement  was  not  gained  by  such  a  service.  For  the 
reasons  we  have  given,  we  are  of  opinion  that  a  settle- 
ment was  gained  by  the  service  under  this  assignment. 

Order  of  Sessions  quashed. 

(a)  BiiiT.  S.  C.  133.  (6)  Ibid.  248.  (e)  U  East,  95. 


BASTER   TBRM,   THIRD   OEO.   IV.  lOO 

1822. 


The  KiKo  V.  The  Inhabitants  of  Oakmere.  FHdmf^ 

May  17. 

xSY  an  order  of  two  Justices,  John  Bradford  was  re-  An  extra-pa^ 

moved  from  the  township  of  OverTabley  to  the  township  {[^f^J  ^ijjj!^''* 

of  Oakmere,  both  in  the  county  of  Chester.    On  appeal,  erected  by  a 

the  Sessions  confirmed  the  order,  subject  to  the  opinion  parliament 

of  the  Court  upon  the  following  case : — ^The  township  townilpf^d 

of  Oakmere,  until  the  passing  of  a  local  and  personal  act  it waadcclared 

^         ^  '^  that  It  shoold 

of  the  52  Geo.  3,  was  part  of  the  forest  of  Delamere,  from  tbence- 

in  the  county  of  Chester,  and  an  extra-parochial  place,  f^^  iu^'^wu^ 

Under  and  by  virtue  of  the  said  act,  passed  for  inclosing  PJjjr»  ■"^  ^ 

the  forest  of  Delamere,  the  forest  was  duly  divided  in  the  tame  regola- 

month  of  December,  1819>  into  four  separate  townships,  incident  to 

of  which  Oakmere  is  one,  and  since  that  time  overseers  JJJ*J  fn^e 

of  die  poor  have  been  duly  appointed  for  the  said  town-  ta^M  coonty: 

ship  of  Oakmere.    The  pauper  was  born  a  bastard  in  paoper  baa- 

Oakmere  while  it  was  an  extra-parochial  place  and  part  ^^{i,in^|^  dig. 

of  the  forest  of  Delamere,  and  before  the  division  into  trict  before  it 

was  erected 
townships  took  place.     The  question  for  the  opinion  of  into  a  town- 

the  Court  is,  whether  the  order  of  removal  to  Oakmere,  removrable°to 
as  the  birth-place  of  the  pauper,  can  be  sustained  ?  ^f  *''th^""*' 

place  of  bit 
Nolan,  in  support  of  the  order  of  Sessions^  contended,  nient. 
that  after  the  passing  of  the  52  Geo.  3,  for  inclosing  the 
forest  of  Delamere,  under  wiiich  the  townships  were  ere* 
ated,  the  pauper  was  removeable  to  that  township  in  which 
he  was  bom.     It  must  be  admitted  tiiat  this  was  not  a 
township  until  after  the  passing  of  the  act,  thotigh  that 
fiict  is  not  distinctly  stated  in  the  case.     By  that  act  the 
district  called  Delamere  forest,  and  certain   extra-paro- 
chial land  contiguous  to  it,  was  erected  into  a  parish,  and 
authority  is  thereby  given  to  the  commissioners  to  divide 
the  parish  into  two  or  more  tovinships,  and  it  is  then  de- 
clared, '*  that  when  the  same  shall  be  so  divided,  each 


110  CASES   IN   THE   KINO'S   BBNC0, 

1822,       and  every  such  township  shall  from  thenceforth  for  ever 


thereafter  provide  for  its  own  poor."    After  this  division 
V.  had  taken  place  therefore,  it  is  clear  that  each  township 

fw^a»  A 

IaH4BiTAaTs  ^^  liable  to  maintain  the  bastards  bom  within  its  boun- 
^    ®^  dary,  previous  to  being  separated  from  the  other  parts  of 

the  parish.  It  is  obvious  that  the  effect  of  this  clause  is 
to  extend  the  benefit  of  the  statutes  relating  to  the  poor  to 
the  townships  instead  of  the  parishi  and  to  prevent  the 
agitation  of  the  very  question  now  raised  on  the  other 
side.  It  will  be  argued,  that  as  this  was  not  a  township 
orvill  before  the  passing  of  this  act^  no  effect  can  be 
given  to  its  operations,  unless  it  can  be  construed  (retro- 
spectively. NoW|  looking  to  the  language  of  the  section 
by  which  the  townships  are  erected,  such  a  construction 
must  be  given  to  it,  because  it  declares,  '^  that  every  such 
township  shall,  from  thenceforth  for  ever  thereafter,  pro- 
vide for  its  own  poor"  It  cannot  be  disputed  that  this 
pauper  is  one  of  the  poor  of  Oakmere ;  and  if  so,  surely 
lifter  it  has  been  made  a  township,  all  the  consequences  of 
the  division  must  follow,  one  of  which  is,  that  each  town- 
ship shall  support  its  own  poor.  The  object  of  this  clause 
clearly  was  to  put  this  township,  when  erected,  into  pre- 
cisely the  same  situation  as  any  other  township  in  the 
county  of  Chester,  or  kingdom  of  England,  which,  at  the 
time  the  act  psssed,  was  liable  to  maintain  its  own  poor. 
Then,  as  all  other  townships  were  liable  to  maintain  bas- 
tards born  within  their  precincts,  by  force  of  tlie  statute 
IS  &  14  Car.  2.  c.  12.  8.21,  so  this  act  having  the  effect 
of  putting  the  inhabitants  in  the  same  situation  as  they 
would  be  in  if  it  had  been  an  ancient  township  or  vill, 
they  are  liable  to  maintain  this  pauper  who  was  bom  io 
their  township. 

J.Williams,  contrd,  contended,  first,  that  the  statute 
)d  &  14  Car.  2.  c.  12.  s.  21,  would  have  no  operation 
upon  any  extra-parochial  place,  unless  it  had  the  reputs- 


SASTER   TBRM,   THIRD   OSO.   IV.  Ill 

tfon  of  a  vill  or  townsbip ;  and  second,  that  the  statute       18S2. 
in  question  havii^  obviously  a  prospective  and  not  a  re*     TheKise 


troepective  operation,  could  not  affect  tbe  settlement  of  v. 

this  pauper  so  as  to  make  bim  removeable  to  tbe  newly*  Inhabitasts 
.  erected  townsbip.  As  to  tbe  first  point,  it  seemed,  in-  qakmuib. 
deed,  to  be  conceded,  that  tbe  statute  of  13  8cl4  Car.  2. 
could  only  apply  to  a  place  baving  tbe  reputation  of  a  vilL 
It  is  admitted,  tbat  tbis  place  was  not  a  vili  or  townsbip 
until  tbe  passing  of  tbis  act,  and,  therefore,  tbe  case  must 
fall  witbin  tbe  operation  of  the  statute  of  Charlet,  which 
authorises  the  removal  of  bastard  paupers  to  die  place  of 
their  last  legal  settlement.  When  tbe  pauper  was  bom 
Aere  vras  no  such  place  as  tbe  township  of  Oakmertf  and, 
therefore,  be  must  be  removed  to  the  parish  to  which  be 
would  have  been  removeable  if  tbat  township  had  never 
been  erected.  It  would  be  a  strange  proposition  to  con* 
tend,  that  an  extra-parochial  place,  erected  into  a  townsbip 
forty  years  after  the  birth  of  a  pauper,  should  be  obliged 
lo  maintain  that  person  as  one  of  its  own  poor.  Tbe 
words  ''  its  own  poor,**  must  mean  tbe  poor  who  should 
have  occasion  for  relief  after  tbe  passing  of  tbe  act,  and 
cannot  mean  the  poor  who  were  in  existence  before  tbe 
township  was  created.  To  sanction  the  argument  on  tbe 
other  side  would  be  productive  of  the  greatest  incouve*^ 
aience,  because  it  might  then  be  competent  for  parbhes, 
in  which  paupers  are  legally  settled,  to  relieve  themselves 
from  the  burthen  of  their  maintenance,  by  removing  them 
to  the  new  townships,  because  they  happened  to  have  been 
bom  witliin  the  district  of  which  those  new  townships 
consisted.  But,  in  the  second  place,  this  question  is  com- 
pletely decided  by  tbe  language  of  the  statute  itself,  and 
cannot  admit  of  any  argument,  because  it  is  clearly  pro** 
spective^  and  cannot  be  construed  to  extend  to  such 
paupers  as  were  bom  before  the  township  was  erected. 
It  declares,  '^  That  tbe  commissioners  shall,  and  they  are 
hereby  authorised  and  required  to  divide  the  said  parish 
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1822.        mio  two  or  more  townships,  to  be  called  and  distingciished' 

.^^^^        by  such  names  as  the  said  commissioners  shall  appomt. 
The  Kino         ^  rwr        w 

V.  and  when  the  same  shall  be  so  divided,  each  and  every 

Inhabitants  s*ich  township  shall  from  thenceforth  for  ever  thereafter 

Oakmkrc      provide   for  its  own  poor,  make  and  maintain  its  own 

roads,  &c."    This  language  is  clearly  prospective,  and 

leaves  no  doubt  upon  the  question. 

The  Court  took  time  to  consider  of  the  case,  and 

Abbott,  C.  J.  now  delivered  the  judgment  of  the 
Court : — 

The  question  in  this  case  arises  upon  the  local  and  per-- 
sonal  act  of  the  52  Geo.  3,  which  passed  for  the  inclo- 
sure  of  the  forest  of  Delamere.  By  that  statute  tlie  dis* 
trict  called  or  known  by  the  name  of  Delamere  Forest,  is 
required  '^  to  be  divided  into  two  or  more  townships,  to 
be  called  and  distinguished  by  such  names  as  the  com- 
missioners shall  appoint,  and  when  the  same  shall  be  so 
divided,  each  and  every  such  township  shall,  from  thence- 
forth for  ever  thereafter,  provide  for  its  own  poor,  make 
and  maintain  its  own  roads,  and  have,  enjoy,  and  be  vested 
with  such  and  the  like  powers,  privileges,  and  immuni- 
ties, and  be  subject  to  the  same  regulations  as  are  inci- 
dent to,  and  as  are  bad,  held,  and  enjoyed  by  the  several 
other  townships  viitkin  the  county  of  Chester.*^  It  appears 
from  the  case,  that  at  the  time  this  statute  was  carried 
into  execution,  the  forest  of  Delamerevi^s  extra-parochial, 
and  that  this  district  was  erected  into  a  township  by  the 
name  of  the  township  of  Oakmere,  and  the  question  is, 
whether  the  district  thus  newly  erected  into  a  tonnsbip 
under  the  statute,  is  to  be  considered  as  having  been  for- 
merly a  pariah  or  township,  or  only  as  becoming  so  from 
the  time  of  its  creation  under  the  act.  We  are  of  opi- 
nion, that  the  latter  is  the  true  effect  of  the  statute.  If 
the  former  construction  were  to  be  adopted  many  incon- 
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▼enieoces  and  much  litigation  would  ensue.  Many  pa-  1822. 
rishes,  where  paupers  have  been  legally  settled,  might  re- 
lieve themselves  from  their  burthens,  by  removing  to  this  v. 
new  township,  not  only  legitimate  persons  born  within  the  Inhabitamts 
district  whereof  it  forms  a  part,  but  others  also  who  had  oakmbri. 
gamed  settlements  by  service  or  by  renting  tenements. 
By  these  means,  and  by  force  of  this  construction,  many 
persons  might  be  thrown  at  once  upon  the  new  town- 
ship. It  is  true,  on  the  other  hand,  that  if  the  new 
township  has  overseers,  they  may  have  power  to  remove 
the  persons  thus  transferred  to  it,  which  the  inhabitants  of 
the  district  of  themselves  could  not  legally  do.  But  then 
die  inhabitants  were  not  previously  under  the  same  legal 
obligation  to  maintain  their  poor,  as  a  parish  or  township ; 
and,  consequently,  such  persons  would  find  their  way  into 
those  parishes  or  townships  which  were  compelled  to 
maintain  them.  Under  these  circumstances,  even  if  we 
were  to  hold  that  this  district  had  previously  been  a 
township,  still  the  inhabitants  might  have  prevented  these 
burthens  from  falling  upon  them,  by  the  removal  of  un- 
married women  with  child,  or  persons  coming  to  settle  on 
tenements,  especially  before  the  35  Geo.  3.  c.  101,  up  to 
vrfaich  time  such  persons  would  not  acquire  a  settlement 
for  themselves,  nor  could  a  settlement  be  derived  under 
fbem.  Now  this  b  not  like  the  case  of  a  modem  ap- 
pointment of  overseers  in  a  place  where  there  formerly 
were  none,  for  all  those  places  must  have  been  reputed 
▼ills  from  time  immemorial,  and  were  therefore  con- 
stantly under  a  legal  obligation  to  maintain  their  own 
poor,  and  to  appoint  an  overseer,  and  by  that  appoint- 
ment to  remove  persons  who  were  burlhensome.  The 
consequence  of  this  decision  is,  that  both  the  orders  must 
be  quashed. 

Orders  quashed. 

vol,  I.  H 
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mL  ia!f'  In  the  Matter  of  Kate. 


Mty  18. 


u  ci??^  X  HIS  was  a  motion  for  a  certiorari  to  remove  into  diis 
c.  S4.  s.  3.  Court  for  the  purpose  of  being  quashed^  an  order  of  the 
offence  for  Town  Sessions  of  'Nottingham^  confirmbg  a  conviction 
Sthw^SaSS?  "^y  ^^^  Justices,  of  a  person  named  Xoye,  a  silk  manu- 
facturers to  bcturer,  under  the  statutes  12  Gto.  1.  0.34.  8.3^  and 
pay  the  wages  '  ^  .        «  ^  .  • 

of  their  work-  22  Geo.  2.  c.  27.  8.  12,  for  paymg  Roger$f  one  of  bis 
£stead  o^mo-  workmen^  in  goods,  instead  of  money^  as  wages  for  bis 
tite  W<^*T  '•''^•"'>  "^y  which  order  he  was  compelled  to  pay  him  over 
c  27.  creates  again  in  money.  The  only  question  on  the  present  occa- 
offences,  and  iion  was,  whether  the  certiorari  was  taken  away  by 
pSin?*of  ^7  Gfo.  3.  c,  56.  s.  £2.  The  12  Geo.  1.  c.  34.  s.  3,  re. 
the  preceding  gulates  the  payment  of  workmen  in  the  woollen  and  cer- 

ftatute  to  . 

mik  MumuftK*  tain  other  trades,  and  prohibits  payment  of  their  wages 

the^r'GM.s.  ^^  goods  under  certi^n  penalties.    The  22  Geo.  2.  c.27« 

C.56.  *«^s*  s.  12>  recites  that  clause,  and  extends  its  provisions  to  the 

€€Hmmn  upon  silk  trade,  in  which  the  defendant  Kaye  was  engaged;  but 

under  the  ^hst  act  contains  many  other  clauses  creating  several  new 

^u^mamfJ^  offences.     The  17  Geo.  3.    c.  66.  s.  22,  enacts,  among 

hirer  having  other  things,  that  no  order  made  touching  or  concerning 

been  convict-  -  ^,  ^  •      i   •      •  .        . 

ed  onder  any  of  the  matters  contained  in  this  act,  or  any  proceed** 
cfd^i^t'.  3*  and  ^"8*  ^^  ^^  ^^^  touching  the  conviction  of  any  offender  or 
sf  Gm.  t.        offenders  against  the  22  Geo.  2.  c.  27i  shall  be  removed 

c  ST. — Held,  .  . 

that  he  was  not  by  certiorari  into  this  Court. 

deprived  of 
the  ceriwrmri 

17  %Z^f^^  Denmaff,  C.  S.  shewed  cause  against  the  rule,  and  ob- 
c.  56.— Held    jected,  first,    that  the  application  was  out  of  time,  six 

also  that  the  it*!  i*  i  «  i 

aiz  months  li-  months  having  elapsed  since  the  conviction ;  and,  second, 
lutate*'^?**  that  by  the  true  construction  of  the  17  Geo.  3.  c.  57,  the 
bringing  Uie    certiorari  was  taken  away  in  all  cases,  not  only  under  the 

certiofwri  was 

to  l>e  computed  from  tlie  time  the  conviction  was  affirmed  by  the  Sessions,  and  not 

from  the  time  of  the  conviction  by  the  Justices  below. 
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22  Geo.  2,  but  also  under  the  12  Geo.  I,  by  force  of  the        1822. 
12th  section  of  the  former  of  these  two.  which  embodied   ^   ^^ 

.  .  .  .   .      ,  In  the  Matter 

the  fWfiMm  of  the  latter.  of  Kjlye. 

Searleii  and  N.  R.  Clark,  jun.  contrik,  were  stopt  by 
the  Court. 

Per  Curiam.^^As  to  the  first  objection,  it  is  clearly  not 
n^nSMt,  because  the  six  mondis  must  be  computed  from 
the  time  wheir  the  order  of  Sesnons  was  made ;  and  as 
afar  months  have  not  elapsed  since  then,  the  appfication 
doee  not  come  too  late.  TheUi  as  to  the  second  objection, 
upon  ftfening'  to  die  cfifierent  acts  of  parliament  which . 
have  been  memidnecf,  it  appears  to  us  that  the  17  Geo.  S. 
c  9&.  s.  2S»  cannot  be  construed  to  take  away  the  certio^ 
rati  in  this  case.  That  statute  only  takes  away  the  certio' 
rari  in  cases  of  conviction  under  the  22  Geo.  2.  c.  27. 
a;  14f.  The  oflence,  in  this  case,  is  an  offence  against  the 
Hf  6eiy.  1#  c.  54 :  the  third  section  of  which  regulates  the 
payment  of  wagea  in  money  instead  of  goods ;  but  the 
it  Oeo.  2.  creates  several  new  ofienceSi  and  extends  the 
provisioos  of  12^  Oeo.  1,  to  other  manufactures ;  but  it 
does  not  in  espresa  terms  embody  that  section  which  re- 
garris'lhe  payment  of  wages.  The  22  Geo.  2,  creates  spe- 
cific offences  which  are  not  punishable  under  the  12  Geo.  1 . 
Tben  the  question  is,  whether  by  the  22  Geo.  2,  which  ex- 
tendrthe  12  G^.  1,  to  other  branches  of  manufacture,  an 
ofibnee  committed  against  the  latter,  can  be  considered  as 
an  offence  against  the  former.  We  are  of  opinion  that, 
aa  the  22  Gto^2,  makes  a  variety  of  new  substantive  of- 
fences in  addition  to  those  created  by  the  12  Geo.  1,  the 
statute  17  Greo.  3,  which  only  recites  the  different  provi- 
nona  of  the  22  Geo.  2,  does  not  attach  to  the  12  Geo.  1, 
md  thtrafora  the  rule  for  a  certiorari  must  be  made  ab« 

solute. 

Rule  absolute. 

H  2 


116  CASES   IN   TH£   KINO's   BENCH, 

1822. 


?!*^?y>        The  King  v.  The  Justices  of  Somersetshire. 

Mmf  18. 


Th«  Conrt  wUl  ^^  DAM  moved  for  writ  of  certiorari  to  remove  into 

not  grant  a         '  ' 

eertmrari  in      this  Court  the  appointment  by  two  Justices  of  four  over* 

fuwce'to' re-  ^^^^^  ^^^  ^''«  parish  of  Shepion  Mallet,  in  order  that  it 
d  ^' f  ^\h^'  ™'8*^^  ^  quashed,  on  a  suggestion  that  the  appointment  of 
appointment  of  the  overseers  in  question  was  founded  in  corrupt  and  im- 
the  purpose  proper  motives.  The  aflSdavits  stated  that  one  of  the 
oaube?^on  overseers  appointed  was  not  a  house-keeper;  that  the 
aiaggestion,     others  were  farmers  living  at  an  inconvenient  distance 

that  the  Jus-    ^  ,  .  ,        ,  r    •  e    * 

tices  made  the  from  the  parish  ;  that  one  of  them  was  a  tenant  of  the 

fnm'coiTopt    appointing  magistrate,  whose  conduct  was  the  subject  of 
and  improper  complaint;    and  that  ail  of  them  were   persons  acting 

propriety  of     under  his  influence, 
the  appoint- 
ment being 

Mal^to  ^e*^"      ^^  Curiam. — We  cannot  suspend  the  jurisdiction  which 
Sefsiont:  but  the  law  has  given  to  the  Justices.     If  the  appointment 
a  criminal  in-  has  been  improperly  made^  it  may  be  appealed  against  at 
agalnst^e      ^^  Sessions.    The  mere  impropriety  of  the  appointment 
Justices,  if       ig  not  a  ground  for  removing  it  into  this  Court  by  certio^ 
and  improper   rarif  in  order  that  it  may  be  quashed.     In  point  of  regola- 
making  the      ^^^J  ^^^  Sessions  is  the  tribunal  for  setting  the  matter  right, 
be^^Usfticto-    ^"^  quashing  the  appointment,  if  it  is  improperly  made, 
rily  establish-    If  the  magistrates  have  acted  corruptly  in  appointing  per- 
sons who  ought  not  to  be  overseers,  that  may  be  the  foun- 
dation of  a  motion  for  a  criminal  information  against 
them,  if  the  corrupt  motive  can  be  satisfactorily  made 
out;   but  otherwise  the  usual  and  most  proper  remedy 
is  by  appeal  to  the  Sessions. 

Rule  refused  (a). 

(tt)  Sed  vide  Rex  ▼.  Great  Marhw,  t  East,  S44.  Rex  v.  Jema^ 
f  M.  &  S.  3««.  Rex  ▼.  Bridgewateff  Cowp.  1S9,  and  Rex  v.  3temiur4 
Hill,  4  M.  &  S.  378. 
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The  Kino  v. The  Justicbs  of  Manchester.  mm^S! 


Ui 


Mai/  fOa 


PON  a  rule  nisi  for  a  mandamus  to  the  defendants  The  futnte 
to  enter  continuances^  and  hear  an  appeal  against  the  al-  g,  5,  ^^^g*  ^q 
lowance  by  two  Justices  of  the  constable's  accounts  for  JPP?**  ^  ^^ 

'[  Sessions 

die  township  of  Ashton-unier-line,  it  appeared  that  the  against  the  al- 

officers  of    the  township  consisted  of  four  churchwar-  two  JusticeH 

dens,  and  four  overseers.     At  a  meeting  of  the  inhabit-  2^"*^^'r|n 

ants  of  the  township,  the  last  qimrterh  accounts  of  the  <^«*«  '^  *^^' 

,  ,  Meer  or  oftt' 

constable  were  submitted  to  audit  and  inspection,  and  utn  shall jIimI 
the  accounts  were  disallowed ;  upon  which  the  constable,  or^townfhip'if 
m  porsnance  of  the   statute  18  Geo.  3.  c.  25.  s.  4.  5J^b''***bat 
submitted  his  accounts  to  two  county  Justices,  by  whom  the  right  of 
they  were  eiamined  and  allowed.      One  of  the   over-  be  raerclsed 
seers,   without  the  concurrence  and  against  the  appro-  ^^IJJithont" 
bation  of  the  remainder,  appealed  to  the  Sessions  against  the  consent  of 
the  allowance  of   the  Justices,    in   his  own  name,  and  Therefore 
the   Sessions  dismissed  the  appeal,  on  the  ground  that  Ihip'had  four' 
the  other  overseers  and  the  churchwardens  did  not  join  overseers  and 

*'        four  chnrch* 

in  the  proceeding.  The  question  now  raised  in  argument  wardens,  and 
was  upon  the  construction  of  the  appeal  clause  in  the  allowing  the 
above-mentioned  statute,  which  enacts,  *'  that  in  case  the  *^"'?  t!?"^! 

'  coantSy  against 

ooeneer  or  overseen  of  the    poor  of   the  said  parish,  the  sense  of 
township,  See.  shall  find  that  the  parish,  township,  &c.  and  a  majority 
is  aggrieved  by  any  neglect,  act,  or  thing  done  or  omit-  ©m -^Vo^i  uro' 
ted  by  the  said  constable,  8tc.  or  by  any  of   his  Ma-  Justices  aftcr- 

,  wards  allowed 

jeat/s  Justices  of  the  Peace,  or  shall  have  any  material  the  accounts : 
objection  to  such  account,  or  any  part  thereof,  or  to  such  singie'overseer 
determination  as  aforesaid,  it  shall  and  may  be  lawful  ^^"}^  "?t  ap. 

'  ^  peal  against 

to  and  for  wch  overseer  or  overseers^  in  any  of  the  cases  the  allowance 
aforesaid,  giving  reasonable  notice,  &c.  to  appeal  to  name,  and  thia 
the  next  General  or  Quarter  Sessions,"  8u:.  a^^lli'L'I^'l^ 

the  Sessions  to 
hear  the  ap- 
Coltman  now  shewed  cause  against  the  rule,  and  con-  peal. 

tended^  that  according  to  the  true  construction  of  18  Geo.  5. 
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1822.        c.  19.  «•  5.  it  was  not  competent  for  one  overseer  of  the 

^^        township  to  appeal  against  the  allowance  of  the  consta- 

«'•      ^    ble's  accounts  without  the  authority  of  the  rest  of  the 

JuSTICBf  of  ''  ... 

Mamcbestbb.  cburchwardens  and  overseers,  or  at  least  n  mvorityi  in* 

asmucb  as  the  determination  to  appeal  b  a  deliberatifie  «ct 
in  which  all  the  officers  of  the  township  OHist  join.  This 
was  the  plain  meaning  of  the  appeal  caiisei  and  could  not 
be  controverted.  This  case  was  distinguishable  from  Rex 
V.  Pascoe  (a),  cited  when  the  rule  nisi  was  obiainedi  be* 
cause  there  the  act  done  by  the  single  overseer  was  not 
a  deliberative  act,  and  therefore  did  not  require  the  con- 
currence of  the  other  parish  officers.  Here  the  act  was 
deliberative^  because  tlie  overseers  and  churchwarden 
must  find  that  the  township  is  aggrieved  before  they  ap* 
pealy  and  iheivfore  the  Sessions  did  right  iu  diamissing 
the  appeal. 

J.  fVilliams,  contrd,  relied  upon  Rex  v.  Pascoe  aa 
an  express  authority,  though  the  question  there  arose 
upon  the  50  Geo.  3.  c.  49*  That  was  a  case  where  the 
accounts  of  overseers  had  been  allowed  by  two  Justices 
at  Special  Sessions,  and  an  order  made  to  pay  the  ba- 
lance over  to  their  successors,  which  order  was  confirmed 
on  appeal,  but  the  outgoing  overseers  having  refused  to 
pay  over  the  balance,  it  was  held,  that  two  Justices 
might  issue  their  warrant  to  levy  it  mider  that  statute, 
upon  the  application  of  one  of  the  succeeding  overseers, 
although  the  rest  of  the  churchwardens  and  overseers  re- 
fused to  concur  in  the  application ;  and  this  Court  grant- 
ed a  mandamiis  to  die  Justices  to  compel  them  to  issue 
dieir  warrant  upon  the  application  of  the  single  overseer. 
Now  this  case  is  withm  the  reason  and  principle  of 
that  decision.  Referring  to  the  language  of  the  appeal 
clause  of  the  statute  in  question,  the  reasonable  construc- 

(«)  f  M.  &  S.  343. 
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tam  ky  that  any  one  oveneer,  if  he  be  dissatisfied  with  1822. 
the  accounts^  may  institute  an  appeal,  for  the  words  are,  ^^^ 
^  ike  oveneer  or  overseers ;"  and  unless  it  is  said  that  the  «. 

J  JUITICBS  of 

words  **  the  overseer  *'  refer  only  to  the  case  of  a  parish  Mahghhtbr. 
having  but  one  overseer,  the  plain  intendment  of  the  sta- 
tute is  to  give  the  right  of  appeal  to  any  one  overseer  who 
may  be  dissatisfied.  If  this  construction  be  not  ^ven  to 
the  clause,  the  great  body  of  the  lay*payers  can  have  no 
idief  in  any  case  even  where  the  grossest  injustice  and 
disbooesty  may  appear  in  the  conduct  of  the  constable. 
A  minority  of  the  overseers  may  decide  against  the  mino- 
rity, and  obstruct  that  justice  which  it  is  the  object  of 
the  legislature  to  extend  to  those  who  are  most  interested 
in  the  fiuthful  disbursement  of  the  parish  money.  In  this 
ease  the  great  body  of  the  lay-payers  were  dissatisfied  with 
the  constable's  accounts,  and  unless  it  b  decided  that  they 
Buiy  appeal  through  the  instrumentality  of  one  overseer, 
the  most  inconvenient  and  unreasonable  consequences 
■lust  foUow. 

Abbott,  C.  3s — It  is  much  to  be  regretted  that  not 
only  in  different  acts  of  parliament,  plainly  enacted  with 
a  view  to  the  same  object,  but  even  in  different  sections 
of  one  and  the  same  act  of  paiiiament,  there  should  be 
found  a  variation  of  phraseology  calculated  to  introduce 
confusion,  llie  duty  of  the  Court  is  to  find  out  the 
meaning  of  the  particular  passage  of  the  section  in  ques- 
tion, and,  in  so  doing,  to  look  not  only  to  the  words,  but 
to  the  whole  of  the  sentence  and  the  context,  and  to  see 
whether  the  mischief  which  has  been  pointed  out  in  ai|pi» 
neat,  was  that  which  the  l^islature  intended  to  remedy. 
The  present  question  arises  upon  the  18  Geo.  S.  c.  19. 
anth  regard  to  the  allowance  of  the  constable's  accounts. 
The  constable  is,  in  the  first  instance,  to  deliver  in  his 
accounts  to  the  overseers,  whatever  be  their  number.  They 
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18*22.        having  received  his  accounts,  are  to  lay  them  before  the 
rated  inhabitants,  in  order  to  ascertain  whether  they  are 


Rbx 
V.  correct.     If  the  rated  inhabitants,  or  lay-payers,  are  dis- 

Manchuter.  ^^^^^f  they  may  object  to  pay  the  constable's  demand, 

but  then  the  constable  is  not  to  be  left  entirely  to  the 
mercy  of  those  out  of  whose  pockets  the  expeuces  in* 
curred  by  him  are  to  come ;  for  if  at  the  meeting  of  the 
lay-payers  it  is  determined  not  to  pay  the  constable,  he 
has  a  right  to  go  before  two  Justices  of  the  Peace,  and 
to  have  his  account  allowed  by  them,  if  they  shall  think 
fit.     Then  the  fifth  section  gives  the  appeal,  and  enacts, 
**  that  in  case  the  overseer  or  overseers  of  the  poor  are  dis- 
satisfied with  the  determination  of  the  Justices,  it  shall  be 
lawful  for  such  overseer  or  overseers  to  appeal  to  the 
Quarter  Sessions,  and  the  Justices  there  assembled  are 
required  to  receive  such  appeal,  and  to  hear  and  finally 
determine  the  same."    The  question  is,  whether  we  are  to 
read  the  words   **  the  overseer  or  overseers''  as  they  are 
found  in  this  section,  in  the  same  sense  as  an  overseer  or 
overseers.     The  same  phrase  ''  the  overseer  or  overseers^ 
occurs  in  the  6th  section,  which  provides,  ''  that  in  all 
corporations  or  liberties  which  have  not  four  Justices  of 
the  Peace,  it  shall  be  lawful  for  the  overseer  or  overseers  of 
the   poor   of  the  parish,   township,  or  place,  where  an 
appeal  is  given  by  this  act,  to  appeal,  if  he,  or  they  shall 
think  fit,  to  the  next  General   or  Quarter  Sessions.^'     It 
is  urged,  that  utileits  it  is  permitted  to  one  overseer  to 
appeal,  the  parish   may  sustain  great  injury,  because  it 
is   possible  that   the  majority  of  overseers  may   be  coI«- 
leaguing  with   the  constable,    and    may   be  desirous  of 
doing  that  which  the  inhabitants  think  ought  not  to  be 
done.     That  may  be   so,   but  on  the  other  hand  it  is 
possible   that  one  overseer  out  of  many,  if  he  has   the 
power    of    appeal    against   the  order  of    the  Justices, 
may  employ  that  power  without  the  concurrence  of  the 


EASTER   TERM,    THIRD   GEO.   IV.  121 

majoritj  of  the  lay-payers,  for  the  purpose  of  sanction-  1822. 
ing  an  improper  account  of  the  constable.  But  the  ex-  ns^ 
pression  contained  in  this  act  of  parliament,  *'  that  in  » p,^,^'„  ^ 
case  the  overseer  or  overseers  shall  find  tliat  the  town-  Mamchbstii. 
ship  is  aggrievedf^  seems  to  import  that  this  is  to  be  an 
act  of  deliberation  on  the  part  of  tiie  overseers,  whether 
the  inhabitants  of  the  parish  are  satisfied  or  not.  That 
leads  me  to  think,  that  the  legislature  intended  that  where 
Aere  are  more  than  one  overseer,  tliere  should  be  the 
concurrence  of  a  majority  in  the  act  of  finding  that  the 
parish  is  aggrieved,  and  that  tlie  appeal  then  only  is  proper. 
Another  circumstance  in  this  particular  act  of  parliament, 
which  leads  to  the  same  conclusion,  is,  the  clause  which 
gives  costs ;  for  1  apprehend,  thai  if  an  appeal  were  brought 
by  a  majority  of  the  officers  on  the  part  of  tlie  parish,  and 
the  appeal  should  fail,  and  the  Justices  at  Sessions  should 
award  costs  to  the  constable,  he  would  have  a  right  to 
have  those  costs  reimbursed,  not  merely  out  of  the  pocket 
of  the  overseer,  but  out  of  the  parish  funds,  and  it  is 
a  peculiar  reason  for  giving  the  power  of  determining 
whether  an  appeal  should  be  instituted  or  not,  that  costs 
are  an  incident  to  the  exercise  of  that  power.  For  these 
reasons  it  appears  to  me,  upon  the  best  consideration 
which  I  have  been  able  to  give  to  this  act  of  parliament, 
that  if  there  be  a  single  overseer  only  in  a  parish,  he 
shall  have  the  right  to  appeal ;  but  that  if  there  are  se- 
veral, there  must  be  the  opinion  of  the  majority  con^ 
curring  in  the  determination  to  appeal,  in  order  to  au- 
thorize the  proceeding.  The  difference  between  the 
language  of  the  statute  50  Geo.  3.  c.  49^  upon  which 
the  case  of  Rex  v.  Pascoe  was  decided,  and  that  of  the 
present  statute,  is  certainly  very  slight;  the  word  in  the 
former  is,  '' overseers,"  without  the  definite  article  the, 
and  no  doubt  there  may  have  been  very  good  reasons  for 
the  decision  in  that  case,  because,  as  the  burthen  of 
the  proceeding  might  fall  upon  the  parish,  the  question 
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1822:        there  was,  whether,  upon  reference  to  the  statute,  less 


j^        than  the  majority  of  the  overseers  could  coacnr  in   the 

V.  application  for  a  warrant  to  lery  the  money;  and  the 

-ilAacBisna*  Court  were  of  opinion,  with  this  view,  that  an  overseer 

might  make  the  application  to  the  Justices  for  their 
warrant,  in  order  to  avoid  unnecessary  expence.  For  the 
same  reason,  as  the  process  of  appeal  might  lead  to 
very  considerable  expence,  I  am  of  opinion  that  the 
•leaning  of  the  statute  is,  that  the  proceedhig  must  be 
instituted  by  a  majority  of  the  overseers  on  the  part  of 
the  parish^  because  in  case  of  failure  in  the  appeal,  tlie 
costs  would  come  out  of  the  pockets  of  the  pa- 
rishioners. I  think  the  present  case  is  distinguishable 
firom  Rex  v.  Pa9coe,  and  consequently  this  rule  must  be 
dischaigjed. 

Batlbt,  J.— 'This  case  is  perfectly  distinguishable 
from  Rex  v.  Pa$coe.  The  statute  50  Geo.  3.  c.  49*  de- 
clares, that'  the  outgoing  overseer  is  to  pay  the  succeeding 
overseer,  the  balance  remaining  in  his  hands,  and  it  is 
•the  duty  of  tlie  succeeding  overseer  to  take  care  that 
ihat  balance  is  paid,  and  the  payment  of  it  must  of  ne- 
cessity be  beneficial  to  the  parish  at  largCi  because  so 
soon  as  it  is  paid,  the  money  b  applicable  in  aid  of  the 
parish  expences.  All  that  the  Court  decided  in  that  case 
was,  that  when  it  was  found  there  was  a  balance  in  the 
hands  of  the  outgoing  overseers,  any  one  of  the  succeed- 

m 

ing  overseers  might  obtain  a  warrant  from  two  Justices 
to  have  the  money  levied,  and  the  Justices  were  bound 
to  grant  the  warrant  in  aid  of  the  overseer.  The  war- 
rant in  that  case  was  granted  on  the  application  of  a 
■person,  whose  duty  it  was  to  make  that  application  for  a 
purpose  beneficial  to  the  parish  at  large.  In  the  pre- 
sent instance,  the  appeal  may  be  beneficial  to  the  town- 
ship ;  but  it  may  possibly  be  prejudicial  to  it,  by  reason 
of  the  costs  which  it  may  occasion.     If  it  had  been  the 
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intention  of  the  legislature  that  one  single  overseer  out  IMS. 
of  many  might  act  upon  his  own  judgment,  and  might  ^T^ 
himself  institute   an  appeal,  I  should  have  eipected  the  r. 

language  of  Ihe  net  of  parliament  to  have  been  dif«  jiuacai 
ferent.  The  words  are,  ''  the  overseer  or  overseers,  and 
if  Ae  or  tfaej  shall  find  that  there  are  grounds  of  com* 
plaint  oo  the  part  of  the  parish,  he  or  they  shall  hwe  m 
right  of  appeaL"  The  word  *'  find  "  implies  judgment 
and  defiberatioR,  but  that  must  apply  to  the  whole  body 
of  the  overseers,  and  cannot  be  limited  to  an  individual 
overseer  where  there  are  more  than  one « 

HoLROTD,  J. — I  am  of  opinion  tiiat  the  right  of  ap* 
pealing  is  given  by  this  statute  to  the  overseers  as  a  body, 
and  not  individually.  It  is  given  to  one,  if  there  be  but 
one,  in  the  parish  or  township ;  but  if  there  be  mote 
than  one,  the  power  is  to  be  exercised  by  the  majority  4 
and  upon  this  principle,  that  the  act  of  the  niiyority  ie 
(be  act  of  the  whole,  if  the  power  is  given  for  any  generd 
or  public  purposes.  Grindiey  v.  Barker  (a).  The  light 
of  iq>peal  here  is  not  given  to  the  whole  body  of  the  over* 
seers  at  all  events,  but  only  in  a  particular  event,  and  that 
is,  in  case  the  overseer  or  overseers  for  the  time  being 
AM  find,  that  the  township  is  aggrieved  by  any  act  donc^ 
or  omitted  by  the  constable.  Until  the  grievance  is  found 
and  ascertained  by  them  as  a  body,  no  appeal  is  given. 
I  am  therefore  clearly  of  opinion  that  this  rule  must  be 
discbarged. 

Best,  J»  concurred,  and  said,  that  the  Couit  would  be 
doiiq;  violeoce  to  the  act,  in  holding  that  one  overseer 
might  appeal  against  the  opinion  of  the  migority. 

Rule 


(«)  t  Bm.  ae  Pol.  Sf9.    Vide  Cooke  v.  Lovelani,  t  Bos.  &  Pol.  Jl, 
aad  Rum  v.  Foxcrtf^  Borr.  iei7. 
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1822. 


JfM^y  The  Kino  v.  The  Justices  of  Flintshire. 

May  90. 

An  order  of    VfN  shewing  cause  against  a  rule  for  a  certiorari  to  re- 
wwMiiicaAd    ""^^  *"^^  ^''  Court,  an  order  made  by  the  defendants 

levyiDg  a  tpe-  at  Sessions,  **  for  levying  and  paying  into  the  bands  of  the 
cine  siun  or  .         ^»  * 

mooey»  to       treasurer  of  the  county  of  Flinty  the  sum  of  200/.  55.  6a., 

county  trea-     ^^  enable  him  to  pay  that  sum  in  part  payment  of  the 

surer  to  repay  claim  of  Messrs.  Sankeuf  it  appeared  that  money  had 

Knont  woo  .  . 

d  adTsnced  been  borrowed  from  time  to  time  from  Messrs.  Sankey, 

county  pur-     bankers  at  Holywell^  by  the  county  treasurer,  under  the 

cro^t  rf'the*  ®*"^^^^  ^f  ■"  order  of  Sessions,  authorizing  him  to  raise 

county  rates,    money  upon  the  credit  of  tlie  county  rates,  for  the  public 

is  bad  on  the 

face  of  it,  in-  purposes  of  the  county.     Great  part  of  the  money  so 

iTrate  torete-  borrowed  bad  been  repaid,  but  a  balance  of  447/.  15s.  6d. 
terse,  which  remained  due,  and  at  the  last  July  Sessions  an  order  was 
havenoautho-  made  for  assessing  and  levying  a  county  rate  for  the  pur- 
poses above  mentioned.  It  was  now  objected,  that  this 
rate  was  bad  upon  the  face  of  it,  being  made  specifically 
for  the  purpose  of  reimbursing  the  individuals  therein 
named.  No  objection  was  made  as  to  the  appropriation 
of  the  money  to  the  public  purposes  of  the  county.  It 
was  conceded  that  the  money  borrowed  had  been  pro- 
perly applied^  but 

The  Court  said,  that  the  rate  was  clearly  bad  in  point 
of  form.  It  was  a  rate  professedly  made  to  reimburse^ 
which  the  Justices  had  no  authority  to  order,  unless  sanc- 
tioned by  act  of  parliament.  A  rate  might  be  generally 
made  for  certain  objects,  and  might  be  applied  to  re- 
imburse individuals  who  had  advanced  money  for  those 
objects ;  but  a  rate  to  reimburse  could  not  be  supported. 
The  certiorari  therefore  must  issue ;  but  probably  all  par* 
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ties  would  be  satisfied  with  the  understaudiiig  that  the       1822, 
practice  of  making  such  rates  should  cease  in  the  county. 


TheKiHO 

Vm 

The 
Rule  absolute.        jutTicatof 

FUNTtHiaS. 


ScarleU,  Liitkdale,  and  D.  F.  Jones,  for  the  defend- 
ants, and  Parke  for  the  prosecutor. 
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TRINITY  TERM,  1822. 


1822. 


The  Kino  v.  The  Justices  of  Lancashirb.  fia^nrrfay, 

JimeB. 


Jl  N  a  former  Term  a  mandamus  having  issued,  command-  Qiuvre,  whe* 

^T*^  .^  ^1  1  tber  a  crimioal 

ing  two  Justices  to  appomt  overseers  for  three  places,  infomiatloa 

called  Polion,   Bere,  and  Torrisholme,  stated  to  be  all  yoit!!!ls?*fi!?** 
comprehended  in  one  township,  in  thecounty  of  Ilancasfer,  making  afaUa 
the  defendants  made  a  return,  stating,  that  the  places  in  mindamus, 
question  were  three  distinct  townships,  and  not  one,  as  ^arn*is  cor^ 
was  urged  for  the  prosecution.    The   prosecutors  then  ^^Xl\  ^^  , 
moved  for  a  criminal  information  against  the  defendants  for      Where  Jm- 
an  alleged  false  return.     There  was  no  suggestion  tha)  «  fiUse  return 
the  defendants  had  acted  corruptly,  or  from  any  improper  ^  *t""a"^*'t 
motive ;  but  it  was  contended,  that  this  was  the  most  oveneen  for 
proper  mode  of  proceeding  against  Justices  for  making  and  the  iSowt 
a  false  return  to  a  mandamus;  for  though  an  indictment  graoted'Traia 
would  lie,  yet,  as  the  Grand  Jury,  to  whom  the  bill  should  ""ffj?'/  ^'^^ 
be   presented,  might   possibly   be  composed   of  county  tion ;  and,  on 

Justices,  such  mode  of  proceeding  might  not  be  attended  against  that 

mle,  contra- 
dictory facts  were  disclosed,  which  were  directed  to  be  tried  by  an  issue,  and  after 
ao  issue  had  been  prepared  and  delivered,  the  Justices  had  abandoned  the  issue, 
and  obtained  a  Juoge  s  order  for  staying  proceedings,  without  prejudice  to  the 
question  of  costs,  the  Court  ordered  the  Justices  to  pay  the  prosecutor  the  costs 
of  preparing  and  delivering  the  issue. 

VOL.  1.  I 
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1822.        v^itb  success;  and  Rex  v.  Spotland  (a)  was  cited  as  an 

^*^         authority  in  point  for  the  proceeding  by  information ;  and 

V.  the  Court,  acting  upon  that  case,  granted  a  rule  nisi.  On 

TI16  JuSTICBS 

of  shewing   cause  against  that  rule,  contradictory  affidavits 

LiircAsuiRB.  ^g^  g|gj  ^j  ^^  jjjg  f^^^^  whether  the  places  above  men- 
tioned were  three  distinct  townships  or  not;  and  the  Court, 
having  suggested  that  the  fact  was  proper  matter  to  be 
tried  by  an  issue,  the  Justices  consented  to  an  issue ;  and 
it  was  ordered  that  in  the  mean  time  the  rule  for  a  criminal 
information  should  stand  over  until  this  Term.  An  issue 
was  accordingly  prepared  for  trial  at  the  last  assizes  for 
Lanccuhire;  but  on  the  eve  of  the  assizes  the  defendants 
gave  notice  of  their  intention  to  abandon  the  issue,  and  all 
the  proceedings  were  stayed  by  a  Judge*s  order,  without 
prejudice  to  any  question  of  costs  of  preparing  the  issue. 
The  case  was  now  called  on  in  the  peremptory  paper, 
and  it  being  agreed  that  the  rule  for  a  criminal  information 
should  be  discharged,  on  the  terms  of  the  defendants 
paying  the  costs,  which  had  been  incurred  by  the  pro* 
secutors  in  preparing  and  delivering  the  issue, 

The  Court,  acting  upon  the  ordinary  practice  where 
parties  consent  to  try  an  issue,  and  the  defendant  aban- 
dons the  proceeding^,  the  plaintiff  is  entitled  to  his  costs, 
thought  it  reasonable  that  the  defendants,  in  the  present 
instance,  should  pay  the  costs  of  the  issue ;  and  the  rule 
for  a  criminal  information  was  accordingly  discharged 
upon  those  terms. 

Parke  for  the  prosecutors,  and  Scarlett  for  the  de- 
fendants. 

(a)  Cas.  Temp.  Hardw.  184.  See  Rex  v.  Pettiwardf  4  Bnrr.  245f • 
On  a  sabseqaent  day  in  this  Term,  the  Court  granted  a  mle  nisi  for 
an  information  against  Justices  under  the  like  circumstances,  but 
the  Court  expressed  a  doubt  whether  an  information  would  lie  unless 
the  return  was  corruptly  and  wilfully  false. 
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1822. 


The  Kino  v.  Mary  Ann  Carlile  and  Another.  jLneis\ 

These  defendants  Mary  Ann  Carlile,  and  Jane  Car-  This Conrt  has 

.  11  .  .     .  no  authonty  to 

hlef  having  been  severally  convicted  of  publishing  bias-  interfere  in  the 

phemous  libels,  were  respectively  adjudged  to  different  ^iSl^^ement 

terms  of  imprisonment   in   his  Majesty *s  gaol  at  -Dor- ^  *^JPy**  ®^ 

Chester.  Therefore, 

where  persons 
gniltyof  amis- 

X  Evam  now  moved  for  an  order  upon  the  keeper  of  eo^(S?7n"a 

the  gaol,  that  the  defendants  should  be  allowed  the  same  county  gaol 

.  under  the  sen- 

use  of  air  and  exercise,  as  was  permitted  by  the  rules  tence  of  this 

and  regulations  of  the  prison  to  prisoners  confined  therein  ^^^  allowed 

for  felonies,  suggesting,  upon  affidavits,  that  the  defend-  ^®  **™®  '"' 

ants  were  treated  in  a   different  manner  from  that  of  prisoners  con- 

persons  of  the  description  last  mentioned.  lony,  the 

Court  refused 
to  make  any 

TAe  Cour^  asked,  what  authority  they  had  to  interfere  order  upon  the 

.  .  gaoler  tor  that 

with  the  management  and  regulations  of  a  prison  in  this  purpose. 

summary  manner? 

Evam  referred  to  31  Geo.  3.  c.  46,  as  shewing  that  the 
King's  Justices  had  a  superintending  authority  over  the 
rales  and  regulations  of  every  prison  in  the  kingdom ;  and 
he  submitted,  that  by  force  of  that  statute  the  Court 
might  make  such  order  upon  the  gaoler  as  they  thought 
proper,  touching  the  treatment  of  any  prisoner  in  his 
custody.  It  seemed  to  be  perfectly  clear,  that  the  Court 
of  Kin^s  Bench,  which  had  a  general  superintendance 
over  all  persons  who  are  in  any  respect  ministers  of  jus- 
ticej  may  award  an  attachment  against  any  gaoler  using 
a  prisoner  barbarously  and  inhumanly,  2  Hawk.  P.  C.  22. 
8.  32.  Nothing  could  be  more  important  than  that  the 
gaols  of  the  kingdom  should  be  well  governed,  and  it  was 

I  2 
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1822.        perfectly  competent  to  this  Court  to  take  notice  of  any 
^p^^        thing  improper  in   the  conduct  of  a  gaoler.      In   the 
V,  exercise  of  that  superintending  authority  vested  in  the 

Court,  this  seemed  to  be  a  proper  case  for  their  in- 
terference. No  instance  could  be  cited,  certainly,  in 
which  the  Court  had  so  interfered ;  but  on  a  recent 
occasion,  in  the  case  of  a  person  named  Hunt,  confined 
in  Ilchester  gaol,  the  Court  had  made  an  order,  that  the 
prisoner  in  that  instance  should  have  certain  accommoda- 
tions allowed  him  which  had  been  denied  by  the  gaoler. 
In  this  case,  the  affidavits  stated,  that  the  defendants 
were  treated  in  a  manner  different  from  other  prisoners^ 
and  there  seemed  no  good  reasons  for  such  a  distinction. 

Abbott,  C.J. — We  are  willing  to  do  that  which  by 
law  we  have  the  power  of  doing,   but  we  caunot  go 
beyond  the  authority  which  the  law  has  vested  in  us.     It 
is  not  in  our  power  to  interfere  with  the  regulations  of 
prisons  which  are  placed  entirely  under  the  management 
and  control  of  the  County  Justices,  subject  undoubtedly 
to  the  approval  of  Justices  of  Assize,  Great  Session,  and 
Oyer  and»Terminer  or  Gaol  Delivery  at  the  Assizes,  ac- 
cording to  the  provisions  of  the  statute  31  Geo.  3.  c.46. 
But  we  have  no  authority  whatever  to  interfere  with  the 
regulations  of  the  prison,  the  Legislature  having  provided 
for  those  regulations  in  another  manner.     I  am  not  aware 
of  any  instance  in  which  this  Court  has  granted  an  at- 
tachment under  circumstances  like   the  present.      If  a 
gaoler  behaves  ill,  he  is  liable  to  be  punished,  and  if  he 
treats  his  prisoner  barbarously  and  cruelly  he  may  be 
indicted.     In  the  case  of  die  Ilchester  gaoler,  we  made 
no  order  affecting  the  regulations  of  the  prison ;  all  that 
we  did  in  that  case  was  to  allow  the  prisoner  the  means 
of  swearing  an  affidavit,  in  order  to  enable  him  to  make 
an  application  to  this  Court.     UnlesS|  therefore,  some 
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authoritj  is  found  justifying  thu  interference^  we  cannot        1822. 
make  any  order.  ^T"^ 

KEX 
V. 

The  rest  of  the  Court  concurred ;  and  Carlili. 

Evans  took  nothing  by  his  motion. 


The  Kino  v.  Thomas  Jambs.  jmmmS! 


V^N  the  return  to  a  habeas  corpus  directed   to   the  A  comnitiiieiic 

keeper  of  His  Majesty's  gaol  at  Caermarfhen,  it  ap-  most  be  for  a 

peared  that  the  defendant  TiAomas  James  had  been  com-  t^^^^  °* 

mitted  to  the  custody  of  that  gaoler,  under  a  warrant  of  ^^^  ^  ^^* 
T      •  •       1  11      •  ^y  »        fwHtant  was 

two  Justices,  m  the  followmg  terms: — **  Laermarthen^  conunittcd  by 

Co  wit.    To  the  constable  of  the  parish  of  2^.,  and  es*  for  a  eontempC 
pecially  to  John  Jones,  keeper  of  the  common  gaol,  &c.  toU^'oSS' 
Receive  into  your  custody  the  body  of  Thomas  James,  ^  antil  <!!•• 
herewith  sent  to  you  by  two  of  Jlis  Majesty's  Justices  of  dne  coarse  of 
the  Peace,  and  charged  by  us  the  said  Justices  upon  the  tiMt  the  eom- 
▼iew  of  us,  for  insulting  behaviour  towards  us  the  said  joJttMotwM 
Justices,  by  telling  us  that  we  were  prejudiced  and  biassed 
as  Magistrates,  towards  him  the  said  Thon^  JameSp  in 
the  e:(ecution  of  our  ofjSce,  against  the  peace,  &c.  and 
him  safely  keep  in  your  custody  lentil  he  shall  be  dis- 
charged by  due  course  of  law^"  &c, 

Campbell,  for  the  defendant,  submitted  that  this  com- 
mitment was  clearly  bad  upon  the  foce  of  it,  it  being  a 
commitment  for  punishment  as  for  a  contempt,  without 
any  term  certain.  There  was  never  any  instance  of  a 
commitment  for  a  contempt  until  the  party  was  discharged 
''  by  due  course  of  law."  Commitment  for  punishment 
must  be  for  a  time  certain. 
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W,  E.  Taunton  endeavoured  to  combat  the  objection^ 


but 


The  Court  were  clearly  of  opinion  that  the  commitment 
M^as  bad  upon  the  face  of  it,  and  ordered  the  defendant 
to  be  discharged. 


Tundaffy 


Mandamos 
wiU  not  lie  to 
the  lord  and 
steward  of  a 
manor  to  in- 
spect conrt 
ToUsy  for  the 
parpose  of 
aapporting  an 
induBtment 
against  the 
lord,  for  not 
repidrinff  a 
load  wiUiin 
the  manor* 


The  King  v.  Lord  Cadogan  and  Another. 

X  HE  defendants  were  indicted  for  not  repairing  a  road, 
and 

Talfourd  moved  for  a  mandamus  to  Lord  Cadogan^ 
and  to  the  steward  of  tlie  court-leet  of  the  manor  of 
which  the  defendant  was  lord,  commanding  him  to  permit 
the  solicitor  for  the  prosecution  to  inspect  the  court  rolls 
of  the  manor^  for  the  purpose  of  obtaining  evidence  ne- 
cessary to  support  certain  averments  in  the  indictment ; 
but 

The  Court  said^  that  though  this  might  in  substance  be 
a  civil  proceeding,  yet  in  form  it  was  criminal,  and  they 
could  not  compel  the  defendant  to  furnish  evidence 
against  himself  for  the  purpose  of  supporting  the  in- 
dictment. 

Rule  refused. 


END    OF   TRIMTY    TERM. 
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1822. 


The  King  v.  The  Inhabitants  of  All  Saints^       "jv^'il?' 

in  Cambridge.  w*^' 

jKY  an  order  of  two  Justices,   Lydia  Fowler  was  re-  Where  a  per- 
moved  from  the  parish  of  The  Holy  Trinity  to  the  parish  resided  on  a 
of  Ml  Saints,  both  in  the  county  of  Cambridge.     On  ^'"^"/^^year, 

appeal,  the  Sessions  confirmed  the  order,  subject  to  the  and  daring  the 
...  .  same  time  con* 

opinion  of  this  Court,  upon  the  following  case : —  tracted  by  tlie 

year  for  two 
ponds,  or  for 

The  pauper's  maiden  settlement  was  in  All  Saints  pa-  ^«  rashes  and 
•  1        ¥  r.»  •        Ti  flags  growing 

nsh.     In  the  year  1793  she  married  one  William  Fowler,  tberew  (he 

a  chair  bottomer  and  mat-maker,  with  whom  she  travelled  ness\  chair  ' 
about  the  country,   and    who   had  no   legal   settlement  bottonier),^e 
vnless  the  following  be  adjudged  so.     In  1807  he  hired  ponds  resenr- 
a  house  in  the  parish  of  Saint  Peter\  Cambridge,  of  the  the  use  of  the 
value  of  Ql,  lOs,  per  annum,  and  resided  therein  with  his  Jo^hJpro 
£simily  above  a  year;  during  the  same  time  he  had  two  per,  thereat 
separate  parol  contracts  for  two  ponds,  or  for  the  rushes  being  5f.ayear 
and  flags  growing  therein,  under  the  following  circum-  and^5f.^d' 
stances : — One  of  the  ponds  was  of  the  extent  of  three  two  door  mate 
acres,  in  which  he  was  to  have   the  exclusive  right  of  of  u.  for  the 
cutting  the  rushes  and  flags  at  his  pleasure,  but  not  of  that  he  thereby 
draining  oflF  the  water ;  the  owner  had  the  right  to  use  Jl^^^nt* 
the  water,  or  drain  it  off  as  he  thought  proper ;  for  this 
the  pauper  was  to  pay  5s.  a  year  to  Mr.  Cawcutt,  the 
occupier  of  the  farm  in  which  it  was  situated.    The  pond 
was  not  fenced   off  from  the    rest   of  the  field;   and 
Mr.  Cawcutfs  cattle,  when  depasturing  there,  used  the 
pond  for  drinking  at ;  but  the  rushes  and  flags  were  not 
such  herbs  as  the  cattle  would  eat.     The  other  pond  was 
only  about  a  quarter  of  an  acre,  occupied  under  circum- 
stances similar  to  the  preceding,  at  the  like  yearly  rent  of 
5s.,  and  two  door  mats  of  the  value  of  2s.    The  next 
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1823.        y^r  h€  agreed  to  pay  10s.  for  the  tamej  but  died  before 

^^^"^         all   the   rushes  were  gathered.      The  contracts  for  the 

V,  ponds  subsisted  during  all  the  time  the  pauper  occupied 

IiinABiTANTt  ^^^  house  in  Saint  Peter*s. 

of 
All  SAiNTiy 
-Cambridob.        Starkie,  in  support  of  the  order  of  Sessions,  made 

two  points,  first,  that  it  was  a  mere  personal  contract  for 
the  sale  of  the  growing  rushes,  with  liberty  to  the  vendee 
to  enter  the  land  of  the  vendor  for  the  purpose  only  of 
cutting  them  down ;  and  consequently  that  the  pauper's 
husband  did  not  rent  a  tenement  within  the  meaning  of 
the  statute,  so  as  to  confer  a  settlement  on  the  wife ;  and 
second,  assuming  this  to  be  a  tenement  within  the  mean- 
ing of  the  statute,  there  was  no  occupation  by  the  pau- 
per's  husband  of  a  tenement  of  the  value  of  10^.  for 
forty  days.  As  to  the  first  point,  it  appeared  from  the 
facts  of  the  case,  that  the  pauper's  husband  had  merely 
a  chattel  interest,  namely,  the  privilege  of  cutting  rushes 
accidentally  growing  by  the  sides  of  the  ponds  in  question, 
subject  to  the  right  of  the  owner  to  use  the  water  and  aoii 
of  the  ponds,  and  to  drain  off  the  water  at  his  pleasure, 
and  as  a  consequence  to  suffer  the  rushes  to  grow  or  not, 
as  he  might  think  proper,  and  also  to  the  right  of  the 
owner*s  cattle  to  eat  or  destroy  the  crop  of  rushes  (the 
ponds  not  being  fenced  off)  should  they  happen  to  meet 
with  no  food  of  a  more  palatable  description.  All  these 
were  circumstances  which  completely  negatived  the  pre- 
sumption of  any  interest  in  the  land  vested  in  the  pauper's 
husband,  so  as  to  confer  a  settlement.  It  was  true  that 
he  was  to  pay  so  much  a  year  for  the  rushes ;  but  that 
must  mean  only,  so  much  for  the  crop.  As  well  might 
it  be  said  that  a  contract  for  the  purchase  of  a  crop  of 
growing  apples,  with  the  privilege  of  entering  the  orchard 
to  gather  them,  would  confer  a  settlement.  Both  cases 
were  precisely  analogous  in  principle.    Upon  this  point  he 
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cited  Itex  ▼.  O/d  Arlesford  (a\  Rex  v.  Sioke  (i),  Rtx  v.        1822. 
Brampton  (c),  Warwick  v.  Bruce  (d),  Parker  v.  Siani-' 


land(e),  Emmerson  v.  S/e f /m  (/),  Crosby  v.  Wadmorth  (g),         '  ^, 
and  Pincomb  t.  Thomas  (A).    Then,  secondly,  assuming  xmhabitahts 

this   to  be  a  tenement,  still  there  was  not  a  residence   ^      ^ 

All  Saimti, 

upon  a  tenement  of  lOi.  for  forty  days,  masmuch  as  the  CAiiaRiDca. 
value  of  the  crop  of  rushes  would  diminish  de  die  in 
diem^  according  as  the  pauper's  husband  might  choose  to 
cut  them  dnwn.  It  must  be  shewn  that  the  occupant  has  an 
interest  in  the  land  of  the  requisite  value  during  the  whole 
period  of  forty  days.  Now,  for  any  thing  that  appeared 
in  the  case,  the  whole  or  great  part  of  the  crop  might 
have  been  cut  down  before  the  forty  days  expired ;  and  if 
ao,  it  was  clear  from  the  authority  of  Rex  v.  Bowness  (i), 
that  no  settlement  was  gained.  In  that  case  the  pauper 
rented  a  dwelling-house,  and  other  premises,  of  the  an- 
nual value  of  4/.  for  a  whole  year,  and  he  bought  a  crop 
of  growing  oats  by  auction  during  the  year  for  the  price 
of  12/.  14ff.  The  oats  were  bought  on  the  I2th  oi  Au' 
gusi,  and  were  of  different  kinds,  and  ripened  at  different 
periods,  and  he  began  to  reap  them  on  the  14th  of  Sep* 
temberf  and  continued  reaping  them  as  they  ripened,  and 
carted  them  away  at  intervals  between  the  14th  of  Seplem' 
her  and  the  3d  of  October ^  on  which  day  he  carted  off 
the  last  load.  The  question  was,  whether,  under  such 
circumstances,  he  gained  a  settlement?  And  in  giving 
judgment,  Le  Blanc,  J.  said,  **  There  is  one  objection  to 
which  no  answer  has  been  given.  It  is  admitted  that  the 
party  must  have  come  to  settle  in  a  tenement,  that  is, 
must  have  resided  in  the  parish  in  which  he  held  a  tene- 
ment of  the  value  of  10/.  for  forty  days.     Now,  in  this 


(«)  1  T.  R.  S58.  (/)  J  Taunt.  3«. 

{h)  t  Ibid.  451.  {g)  6  Ea«f,  60t. 

ic)  4  Ibid.  348.  (A)  Cro.  Jac.  524. 

(d)  «  M.  &  S.  t05.  (t)    4  M.  &  S.  SIO. 
(0  11  East,  562. 
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1822.        instance,  allowing  all  that  has  been  stated  as  the  law  to 

^■^^         be  correct,  and  the  authorities  to  apply,  and  granting  that 

r.  this  was  a  tenement,  how  can  we  say  that  this  person  has 

iNHABiTAMTs  1*^*^^^  f^^^J  ^^J^  ^^  ^^c  parish,  whilc  he  held  a  tenement 

A      o^  ^f  ^he  value  required  ?     He  rented  the   dwelling-house 

All  Saiiits,  .  /•?/•!_ 

CAMBftioeB.   and  other  premises  of  the  annual  value  of  41,  for  the 

whole  year,  and  he  bought  a  crop  of  oats  by  auction  on 
the  12th  of  Jngiisif  which  he  began  to  cut  on  the  14th  of 
September,  and  it  does  not  appear  but  that  he  carried  the 
greater  part  in  value  of  the  crop  before  the  expiration  of 
forty  days  from  the  time  of  his  first  purchasing  it;  and  if 
that  were  so,  his  interest  would  have  ceased  pro  tanto 
within  the  forty  days,  and  he  would  not  have  held  a  tene* 
ment  for  that  time  of  the  annual  value  of  10/.  There- 
fore, on  the  ground  that  it  does  not  appear  that  there  has 
been  a  holding  for  forty  days  of  a  tenement  of  the  value 
of  10/.  a  year,  I  think  that  the  order  of  Sessions  cannot  be 
supported. '^  It  seemed  therefore  that  this  was  a  decisive 
authority  upon  this  question,  and  consequently  the  Sessions 
did  right  in  affirming  the  order. 

Storks,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.J. — I  confess  I  am  not  able  to  draw  any 
distinction  in  principle  between  grass  and  rushes  or  flags 
growing.  Taking  a  crop  of  grass  has  been  over  and  over 
again  held  to  be  the  taking  a  tenement,  that  is,  the  taking 
of  such  an  interest  in  the  land  as  will  confer  a  settlement. 
If  it  had  been  a  bargain  for  a  particular  crop  of  rushes, 
and  could  be  said  to  be  a  mere  sale,  then  it  would  be  only 
matter  of  personal  contract,  which  was  the  case  in  J2exv. 
Bowiiess.  But  this  is  not  a  contract  for  the  sale  of  a  par- 
ticular crop  of  rushes,  which  the  man  is  to  take  away  as 
soon  as  they  are  in  a  fit  state  to  be  severed.  The  contract 
here  is  for  all  the  rushes  growing  during  the  year ;  for 
which  he  is  to  pay  a  yearly  rent,  according  to  the  very 
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terms  expressed  in  the  case.     So  that  he  is  entitled  not  1822. 

merely  to  cat  one  crop,  but  as  many  rushes  as  shall  grow  -./'^ 

upon  the  ponds  by  the  course  of  nature  during  the  year  r. 

for  which  they  are  taken.     Ill  is  case  therefore  is  in  this  Imhabitamts 

respect   perfectly  distinguishable  from  Rex  v.  Bownets.  ^^^  Saihts 

In  that  it  was  merely  a  contract  for  a  single  crop  of  oats;  CAiiBRioeB. 
but  here  the  pauper's  husband  is  entitled  to  take  as  many 
crops  as  shall  grow  during  the  year^  for  which  he  is  to 
pay  a  yearly  rent. 

Batlby,  J. — I  am  of  the  same  opinion.  I  think  this 
is  not  merely  a  private  contract  for  the  sale  of  a  growing 
crop  of  rushes,  but  that  it  is  taking  a  tenement  within  the 
meaning  of  the  statute,  according  to  the  principle  of  de- 
cided cases.  It  is  clear  that  the  pauper's  husband  had  an 
interest  in  the  soil  according  to  the  terms  of  the  agreement. 
He  had  a  right  to  have  the  soil  applied  to  the  growth  of 
the  rushes,  and  the  person  with  whom  he  agrees  had  no 
right  to  destroy  the  crop  by  subtracting  the  soil  from 
which  it  sprung.  This,  it  will  be  recollected,  was  a  grow- 
11^  crop,  and  the  case  in  this  respect  is  perfectly  distin- 
guishable from  those  cases  where  the  growth  of  the  subject 
matter  of  the  contract  was  complete,  so  as  to  make  it  only 
a  sale  of  goods  and  chattels.  Here  the  man  has  an  in- 
terest in  the  soil,  and  the  contract  is  for  a  year.  If  this 
be  so,  then  the  second  ground  of  argument  which  has 
been  taken  completely  fails,  namely,  that  there  was  no 
residence  for  forty  days  upon  a  tenement  of  10/.,  because 
the  value  of  the  crop  would  be  diminished  by  its  severance 
from  day  to  day  before  the  forty  days  expired,  and  there- 
fore it  could  not  be  said  that  during  that  period  he  occu- 
pied a  tenement  of  the  requisite  value.  It  is  impossible 
for  such  an  argument  to  hold  good,  because,  if  it  is  to 
prevail,  it  must  be  carried  to.  this  extent ;  that  if  a  man 
takes  grass  land  clearly  worth  10/.  a  year,  and  on  the 
thirty-ninth  day  he  cuts  down  and  carries  away  the  whole 
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1B22.        produce  of  the  land,  he  gains  no  settlement.     If  the  argu- 


ment  is  good  for  anj  thing  it  must  go  that  length.    I  am 

V.  clearly  of  opinion^  upon  the  principle  of  the  numerous 

Inhabitants  ^^*^^^  which  have  been  decided  on  questions  of  this  nature. 

All  S^  NT      ^^^^  ^  settlement  has  been  gained  imder  the  circumstances 

of  this  case. 

HoLROYD,  J. — I  am  also  of  the  same  opinion.  The 
whole  of  the  rushes  were  not  to  be  cut  at  one  time  ;  but 
the  pauper's  husband  had  a  right  to  take  successive  grow- 
ing crops^  and  he  was  the  only  person  who  could  enter 
the  land  and  enjoy  that  species  of  property.  He  had  not 
only  a  right  to  the  crop  growing  at  the  time  of  the  contract, 
but  lie  was  entitled  to  have  the  soil  in  the  land  applied  to 
successive  crops  as  long  as  the  contract  continued.  Sup- 
posing the  owner  of  the  soil  were  to  draw  off  the  water 
from  the  ponds,  still  the  first  heavy  shower  of  rain  would 
replenish  them,  and  the  rushes  would  begin  growing  again. 

Best,  J. — ^This  case  is  distinguishable  from  Rex  v. 
BownesSf  which  was  merely  the  case  of  a  purchase  by  auc- 
tion uf  a  particular  crop  of  oats,  to  be  cut  and  carried  as 
soon  as  it  was  ripe,  the  pauper  having  at  all  events  no 
interest  in  the  land  after  the  crop  was  carried ;  but  here 
the  pauper's  husband  has  a  continuing  interest,  and  it  is 
found,  as  a  feet,  in  the  case,  that  the  taking  of  the  ponds 
is  by  the  year,  and  he  is  entitled  to  all  the  crops  which 
may  grow  during  the  year. 

Order  quashed. 
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1B22. 


The  King  v.  The  Justices  of  Dbnbighshirc. 

Wedne9daffp 

BNov.  15. 
Y  Stat.  56  Geo.  S.  c.  68.  s.  2.  which  repeals  13  Geo.  3.  Anordermtde 

c.  78,  it  is  dcclan5d,  "That  when  it  shall  appear  upon  Uie  j^^l^S^ 
view  of  any  two  or  more  Justices  of  the  Peace,  that  any  "tat. 55  G«».s, 
public  highway,  or  public  bridleway  or  foot-way,  may  be  stopping  op  aa 
diverted,  so  as  to  make  the  same  nearer  or  more  commo-  ^^  Mttiagoat 
dious  to  the  public,  and  the  owner  or  owners  of  the  lands  ^",71^^"*:^  ^ 
atid  grounds  through  which  such  new  highrtajf^  bridleway  it  it  made  with 
or  foot-way,  so  proposed  to  be  made,  shall  consent  thereto,  writing  under 
by  writing  under  his  or  their  hand  and  seal,  or  hands  and  J^Ji'*^^^* 
seals,  it  shall  and  may  be  lawful,  by  order  of  such  Jus-  •x'"^  •f  tkM 
tices,  at  some  special  Sessions,  to  divert  and  turn,  and  to  wluek  the  tuw 


stop  up  such  foot-way,  &c."     An  order  having  been  made  jjjjj^^^i 

under  this  act  by  two  Justices  of  Denbhhshire.  at  a  spe*  •«•«''•  Where 
.  ,  o      •        L  I  •  .         .  an  order,  made 

cial  Sessions  held  for  that  purpose,  after  reciting  that  a  nnderthissta- 

certain  part  of  the  highway  between  Poolmouth  and  that  that'the  Jus. 
part  of  the  new  turnpike  road  leading  from  Wrexham  to  ^jVed^evi*^ 
Ruthin  in  the  said  county  of  Denbigh^  (describing  it  in  deuce  of  the 
length  and  locality,  according  to  a  plan  thereunto  annex-  r.j.  Esq.  in 
ed,)  might  be  diverted  and  turned  so  as  to  make  the  same  the newmd^^ 
nearer  and  more  commodious  to  the  public,  proceeded  as  ^^g  carried 

follows:   ''and  having  viewed  a  course  in  lieu  thereof,  lands,  by  writ- 

o  I  •         ■  •        ■  •  •  inc  nnder  his 

oommencing  at,  oCc.  and  passing  along  an  ancient  liighway  |,|^  ^^  ,^1 

to,  &c.  where  it  enters  the  lands  and  erounds  of  the  late  *2i'*/PP?*'' 
'  ...  ed  that  another 

Thomas  Jones,  Esq.  of  Llantisilio,  and  passing  through  person  was 
the  said  lands  to,  &c.  and  having  received  evidence  of  the  land  at  the 
said  Thomas  Jones,  Esq.  inhU  lifetime,  to  the  said  part  ^^^l^^^ 

of  the  new  road  being  made  and  continued  through  his  Held,  that 

.  soch  order  was 

lands  hereinbefore  described,  by  writing  under  his  liaud  insufficient, 

and  seal,  we  do  hereby  order  that  the  said  road  be  diverted  ^  canned  into 
and  turned.  Sec.**     On  appeal  to  the  Sessions,  this  order  «x«catioii, 
was  affirmed.     In  Hilary  Term  a  rule  nisi  was  granted  for 
quashing  this  order,  on  affidavit  stating,  that  at  the  time 
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1822.        of  making  the  order  for  diverting  the  road  in  question,  the 


_,    ,,  land  and  ground  through  which  the  said  intended  new  road 

The  King  ^  ^ 

V,  was  ordered  to  be  made,  was  not  the  property  of  the  late 

of  Denbigh-  Thomas  Jones,  Esq.  but  was  the  land  and  ground  of  an- 
sBiKB.       other  gentleman  who  had  succeeded  to  the  same  on  the 
death  of  Mr.  Jones. 


On  shewing  cause  against  this  rule,  the  question  was, 
whether  the  order  for  diverting  the  road  made  in  the  terms 
above  mentioned,  was  a  sufficient  compliance  with  the 
requisites  of  the  statute,  which  declares  that  the  consent 
by  writing  under  the  hand  and  seal  of  the  owner  of  the 
land  and  ground  through  which  the  new  highway  is  pro- 
posed to  be  made,  is  necessary,  in  order  to  give  validity  to 
the  order,  it  appearing  at  the  time  this  order  was  made, 
that  Mr.  Jones,  the  person  whose  consent  therein  recited, 
was  not  the  owner  of  the  land  in  question. 

Marryat,  for  the  Crown,  contended,  that  this  order 
was  sufficient,  within  the  meaning  of  the  statute.  He 
submitted,  that  if  Mr.Joues  had,  in  point  of  fact,  given 
a  consent  under  his  hand  and  seal,  but  died  before  the 
order  was  made,  still  it  would  be  binding.  His  death 
would  not  rescind  the  consent  which  he  had  given,  if  it  had 
been  obtained  as  the  foundation  of  this  order.  The  bur- 
then lay  upon  the  other  side  to  shew  that  Mr.  Jones's  con- 
sent had  not  been  obtained.  Indeed,  the  order  itself  stated, 
that  Mr.  Jones's  consent  had  been  obtained  in  his  life- 
time, and  as  the  Sessions  had  acted  upon  that  consent^  it 
would  be  extremely  hard  that  the  subsequent  death  of  that 
gentleman  should  be  a  ground  for  vacating  the  order.  The 
statute  had  given  a  certain  form  of  order  which  the  Justices 
were  bound  to  pursue,  and  these  Justices,  acting  upon  the 
consent  which  had  been  given,  recited  such  consent  in 
their  order.  Tlie  late  Mr.  Jones  had  been  tenant  for  life 
of  the  land  in  question,  and  it  was  quite  clear  that  a  tenant 
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for  life  might  give  such  a  consent. — Even  a  clergyman         1822. 


might  give  such  a  consent.    {Bai/ley,  J. — He  has  quasi 

the  inheritance.)    The  consent  of  Mr.  Jones  had  been  o. 

obtained  in  the  first  instance,  as  a  condition  precedent,  in  ^f  dbnbigh- 

compliance  with  the  statute,  and  the  question  was,  %vhether        shire. 

bis   death   happening  before  the   order  was  drawn  up, 

vacated  the  proceeding  i 

Gaselte,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.J. — I  am  of  opinion  that  this  order  is 
insufficient.  The  safest  construction  of  this  Act  of  Par- 
liament, is  to  say,  that  the  consent  of  the  person  who  is 
the  owner  of  the  land  at  the  time  the  order  for  diverting 
the  road  is  actually  made,  shall  be  requisite,  in  order  to 
give  it  validity.  The  decision  of  this  case,  in  this  manner, 
will  not  touch  any  question  that  may  probably  arise  here- 
after, where  the  death  of  the  owner  of  the  land  happens 
after  the  order  is  made,  but  before  it  is  carried  into  exe- 
cution. 

Bayley,  J. — ^The  objection  to  this  order  is,  that  it 
does  not  shew  that  the  person  whose  assent  is  necessary 
to  give  it  validity  was  living  at  the  time  it  was  made ;  nor 
indeed  does  it  appear,  that  Mr.  Jones  was  the  owner  of 
the  land  at  any  period  of  time  since  these  proceedings 
were  in  progress.  For  any  thing  that  appears  to  the  con- 
trary his  consent  might  have  been  obtained  years  ago,  and 
the  Justices  have  been  acting  upon  a  consent  of  long 
standing,  which  may  be  prejudicial  to  the  parties  now 
interested. 

HoLROYD,  J.  and  Best,  J.  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  Vide  IS  Geo.  3.  c.78.  Davison  v.  GiU,  1  East,  64,  and  Rex  v. 
Tfc«  jMMtica  o/ ,  1  Chit.  Rep.  164. 
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1822. 


iVov.  15.  Cox,  Geat.  oue,  &c.  v.  Coleridge  and  Another. 


A  person  QQ.  TreSPASS  and  assault.  The  first  count  of  the  de- 
der  examiiMi. 

tioQ  before       claration  stated,  that  on  the   1st  September,   18 18,  de- 

Peac^n  a      Pendants  Jame$  Coleridge^  Esq.  and  George  Smith,  clerk, 

f*"***®  ®^'*"  with  force  and  arms,  made  an  assault  on  plaintiff,  at  O/- 
lony,  has  no  '  '^  / 

right  to  ha?e  tefy,  St.  Mary,  in  the  county  of  Devon,  and  seized  and 
viser  attending  l&id  hold  of,  and  caused  and  procured  him  to   be  seized 

for?heSjJL  ^"^  '•*^  '*^'^  °f>  *"^  ^"^^^^  »"^  compelled  him  to  go 

of  gifing  him  from  and  out  of  a  certain  room  in  a  certain  inn  in  Otter u^ 

legal  adfice,  c    -mr  ^  i  •  i 

ttill  less  to  o/.  Mary,  contrary  to  the  laws  and  customs  of  this  realm, 

the  witn^s  *°^  against  the  will  of  plaintiff,  by  means  of  which  said 

for  tfie  prose-  several   premises  plaintiff  was  greatly  hurt  and  injured, 

examine  op-  and  was  hindered  and  prevented  from   performing  and 

mony  to  prove  transacting  his  necessary  affairs  and   businesses  by  him  at 

The^pri^rj^e  ^^^^  ^^^^  ^^  ^^  performed  and  transacted  in  the  said 
when  allowed,  room.  Second  count  was  for  a  common  assault,  llie 
matter  of  dis-  defendants  pleaded,  first.  Not  Guilty ;  second,  that  the 
Jwtices.      ^   assaults  mentioned  in  the  first  and  second  counts  were 

Where  an  at-  one  and  the  same  assault,  and  not  otiier  and  different 
torney  of  this 

Conrtwas  re-  assaults,  and  that  at  the  said  time  when,  8cc.  they  the 
soner,  chargecl  ^^^  defendants  were  and  still  are  two  of  the  Justices  of 
attend^'^nS'  *^  ^^^  ^^^^  ^^  King,  in  and  for  the  county  of  Devon,  aud 

give  him  hb     so  being  such  Justices,  on  the  said   1st  of  September^  in 

advice  and  as-    .  r  •  t  .  i    i   •       i 

sistance  daring  the  year  aforesaid,  were  assembled  m  the  same  room  in 

tion^befoftT"  the  said  first  count  mentioned,  to  take  the  information 
jMtices,  and  upQ^  oath  of  the  prosecutor,  and  the  several  witnesses, 
the  latter  that  touching  and  concerning  a  certain  felony  before  then 
npon  such  re-  charged  to  have  been  committed  by  one  George  Brawfif 
pnroose  ^-^*'  and  upon  which  charge  the  said  G.  B.  was  then  in  cus- 

Held,  that  the 

Justices  might  forcibly  tarn  him  out  of  the  justice-room,  and  exclude  his  presence 
daring  the  investigation  of  tlie  case.  Quitre,  vrhetlier  this  rule  applies  where  the 
decision  of  the  Justices  is  final,  as  on  convictions  under  penal  statutes,  no  appeal 
l>eing  given  ? 
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tody  before  tbeaiy  and  to  examine  the  said  G.jB.  being  1B22. 
the  party  accused,  touching  the  same,  and  further  to  do  ^^^^ 
and  perform  there  such  things  as  should  to  them  seem  r. 

proper  as  such  Justices  aforesaid,  according  to  the  laws 
and  statutes  of  this  realm,  and  according  to  their  office 
and  duty  as  such  Justices;  and  the  said  defendants  fur- 
ther say,  that  plaintiff  not  having  been  summoned  before 
them  as  a  witness  touching  the  matter  then  in  examina- 
tioO|  not  being  charged  as  a  party  concerned  in  the  same, 
nor  coming  before  them  to  testify  any  knowledge  con- 
cerning the  same,  with  force  and  arms,  8cc.  wrongfully 
broke  and  entered  into  the  said  room,  and  intruded  him- 
self upon  defendants;  and  thereupon  defendants  did  civilly 
request  plaintiff  to  leave  the  room,  and  not  to  intrude 
upon  them,  but  plaintiff  wholly  refused  to  obey  such  re- 
quest, and  continued  himself  in  the  room  intruding  upon 
defendants  for  a  long  space  of  time,  to  wit,  for  the  space 
of  one  quarter  of  an  hour,  in  contempt  of  the  said  de- 
fendants as  such  Justices,  and  to   the  disturbance  and 
violation  of  due  order  and  decency  in  the  administration 
of  justice,  and  to  the  hindrance  thereof;  whereupon  de- 
fendants did  gently  lay  their  hands  upon  plaintiff,  in  order 
to  pat  him  out  of  the  room,  and  did  then  gently  put  him 
out  of  the  same  accordingly,  as  they  lawfully  might,  for 
the  cause  aforesaid,  doing  him  no  hurt  or  damage  thereby, 
which  are  the  said  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  plaintiff 
bath  above  complained  against  them,  and  this  they  are 
ready  to  verify,  wherefore,  &c.    And,  third,  that  the  said 
room  in  the  said  first  count  mentioned,  was  a  room  in^ 
and  parcel  of   a  certain  common  inn  or  public-house; 
and  that  plaintiff  violently  and  unlawfully,  with  force  and 
arms,  broke  and  entered  into  the  same,  and  intruded 
himself  upon  defendants,  and  disturbed  them  in  the  law- 
fiil  and  quiet  possession  and  enjoyment  of  the  same,  and 

VOL.  I.  K 
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1822.  in   the  transactiDg  of    their    lawful   purposes   therein; 

^'"^^  and  tliereopon  defendants  did  civillj  request  and  desire 

V.  plaintiff  to  leave  the  room,  to  do  which  he  wholly  re- 

CoLERiDGE.  fyg^j^  j^gj  gljll  remained  and  continued  therein  disturbing 

defendants,  whereupon  defendants  did  gently  lay  their 
bands  upon  him,  in  order  gently  to  put  him  out  of  the 
said  room,  and  did  gently  put  him  out  of  the  same  as 
they  lawfully  might,  doing  him  no  hurt  or  damage  thereby, 
which  are  the  said  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  them,  and  this 
they  are  ready  to  verify,  wherefore,  8lc.  Replication  took 
issue  on  the  first  plea,  and  as  to  the  second  plea  plaintiff 
replied,  ''  that  he,  by  reason  of  any  thing  by  defendants 
in  that  plea  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  against  them,  be- 
cause he  saith,  that  before  and  at  the  said  time,  when, 
&c.  be  was  and  still  is  one  of  the  attomies  of  the  Court 
of  our  lord  the  now  King,  before  the  King  himself,  here, 
and  well  skilled  in  the  laws,  statutes,  and  customs  of 
this  realm,  aud  that  the  said  G.B.  before  the  said  sup- 
posed breaking,  entry,  and  intrusion,  in  the  said  second 
plea  mentioned,  had  been  and  was  apprehended,  and  in 
custody  under  a  certain  warrant,  under  the  hands  and  seals 
of  defendants,  charged  with  having  committed  the  said 
supposed  felony,  and  was  about  to  be  examined  by  de- 
fendants touching  the  same,  whereupon  the  said  G.  B» 
stated  to  and  informed  defendants,  that  upon  the  exa- 
mination of  certain  witnesses,  the  entire  innocence  of 
the  said  G«  B.  in  the  premises  would  appear  to  de- 
fendants; and  plaintiff  further  says,  that  defendants  did 
thereupon  discharge  the  said  G.  B.  out  of  such  custody, 
and  permit  and  sufiier  him  to  go  at  large,  for  the  purpose 
of  enabling  him  to  bring  such  witnesses  to  be  examinM 
by  and  before  defendants^  at  a  time  then  prefixed  to 
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the  said  G.  B.  by  defendants  in  that  behalf,  touching  the 
said  supposed  felony;  and  plaintiff  further  says,  thai 
afterwards,  and  a  little  before  the  time  so  pre6xed  to 
the  said  G.  JB.,  and  a  little  before  the  said  supposed 
breaking,  entry,  and  intrusion,  in  the  said  second  plea 
mentioned,  said  G.  B.  and  the  said  last-mentioned  uit* 
nesses,  bemg  about  to  be  examined  by  and  before  the 
defendants,  touching  the  said  supposed  felony,  and  the 
said  defendants  being  about  to  take  such  information 
as  in  the  said  second  plea  mentioned,  he  the  said  G.  jB. 
being  an  illiterate  person,  and  unskilled  in  the  laws  and 
customs  of  this  realm,  applied  to  and  requested  and 
retained  plaintiff  as  such  attorney,  so  skilled  as  aforesaid, 
to  accompany  him  the  said  G.  B.  before  defendants, 
and  to  assist  him  the  said  G.  B.  with  his,  plaintiff's, 
eotinsel,  skill,  suggestions,  and  advice^  in  making  his  the 
said  G.  B/s  defence  before  defendants  to  the  said  charge* 
and  in  clearing  himself  therefrom,  and  shewing  his  the 
said  G.B/s  innocence  in  the  premises,  and  in  examining 
the  said  prosecutor  and  witnesses  in  the  said  second  plea 
mentioned,  and  the  said  witnesses  in  this  replication  first 
above  mentioned,  beii^  witnesses  then  and  there  capable 
of  deposing  to  and  establishing  certain  facts^  firom  which 
would  appear  to  defendants  the  entire  innocence  of  the 
said  G.  B.  in  the  premises,  and  that  there  existed  no 
ground  whatever  for  suspecting  the  said  G.  JB.  to  have 
been  guilty  of  the  said  supposed  felony,  or  in  any.  way 
conusant  of  or  implicated  in  the  same,  and  further  to 
assist  and  advise  the  said  G.  B.  in  the  premises  as  far  as 
he  plaintiff  was  by  the  laws,  statutes,  and  customs  of  this 
realm  authorised,  enabled,  and  empowered  to  do;  where* 
fore  plaintiff  having  thereupon,  as  such  attorney,  then 
and  there  acceded  to  the  said  request,  and  accepted 
the  said  retainer  of  the  said  G.  B.,  did,  as  such  attorneys 
for  and  on  behalf  of  the  said  G.  B,,  and  at  his  request, 

K  2 
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1822.       aiid  upon  bis  retainer  as  aforesaid,  accompanied  the  said 
^^^        G.  B.  before  defendants,  and  in  so  doing  did  necessarily 
V-  enter  into  the  said  room  for  the  purpose  of  assisting  and 

advising  the  said  G.  B.  touching  the  premises  as  afore- 
said, and  did  thereupon  inform  and  give  notice  to  de- 
fendants that  he  then  was  such  attorney,  and  that  he  had 
been  and  was  so  applied  to,  requested,  and  retained  as 
aforesaid,  and  that  he  had  then  and  there  entered  the 
said  room  for  the  purpose  aforesaid,  and  continued 
therein  from  thence,  until  the  defendants,  of  their  own 
wroi^,  committed  the  said  several  trespasses  in  the  in- 
troductory part  of  the  second  plea  mentioned,  in  manner 
and  form  as  plaintiff  hath  above  thereof  complained 
against  them,  and  this  plaintiff  is  ready  to  verify,  where- 
fore, 8cc.  The  replication  to  defendant's  third  plea  was 
the  same  as  to  the  second.  Demurrer  to  the  replication 
and  joinder  in  demurrer. 

Colerulge,  in  support  of  the  demurrer.  Two  ques- 
tions arise  upon  the  pleadings  in  thb  case,  first,  Whether 
a  person,  who  is  under  examination  before  Justices  on  a 
charge  of  felony,  is  entitled  to  legal  advice  and  assist- 
ance? and,  second,  whether,  supposing  such  a  right  to 
exist,  there  is  such  a  connexion  between  an  attorney  and 
his  client,  as  would  justify  the  breaking  and  entering 
stated  in  these  pleadings?  It  is  unnecessary  to  dwell  at 
any  length  upon  the  second  question,  the  first  being  tlie 
most  important  to  the  defendants  on  this  record.  The 
prominent  question  then  is,  whether  a  person  under  exa- 
mination before  Magistrates,  on  a  charge  of  felony,  is 
entitled  to  legal  assistance  i  No  direct  authority  is  to 
be  found  in  the  books  upon  this  point.  Two  cases 
indeed  have  been  recently  decided  in  this  Court,  which 
deserve  attention,  as  going  nearly  the  whole  length  of 
the  argument  for  the  defendants;  Rex  v.  The  Justices  of 


Cox 
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Stqffbrdshire(a),  and  Rex  v.  Borron  (by    In  the  first  of        1822. 
those  cases,  the  party  under  accusation  was  brought  be 
fore  the  Magistrates,  charged  with   an  offence  against  "v! 

the  Game  Laws,  and  the  application  to  the  Court  was    ^®*'"**'*®** 
for  a  criminal  information  against  the  Justices,  on  the 
ground  that   they  had  deprived  the  parties  accused  of 
the  advantage  of  legal  assistance,  by  ordering  their  attorn 
ney  out  of,  and  keeping  him  excluded  from,  the  justice- 
room,  during  the  hearing  of  the  information;   and  Bay» 
ley,  J.  is  reported  to  have  said,  on  tliat  occasion^  **  What 
right  had  the  attorney  to  be  there  i  his  presence  would 
only  produce  confusion  and  irregularity  in  the  proceed- 
ings of  the  Magistrates.     An  attorney  has  no  right  to 
interfere  with  the  duties  of  the  Magistrate  in  his  own 
justice-room.     An  attorney  has  no  r^lit  to  be  present.'' 
It  is  true  that  that  was  a  motion  for  a  criminal  informa- 
tion against  the  Justices^  but  it  was  refused  on  another 
ground,  namely,  the  absence  of  any  corrupt  motive  im- 
putable to  the  Magistrates.     If,  however,  that  case  be 
law,  it  goes  the  whole  length  of  the  present  argument. 
Indeed,  the  case  there  is  much  stronger  than  the  present, 
because   the  parties  accused  were  then  undoubtedly  on 
their  trial,  under  a  penal  statute,  before  the  Magistrates, 
who  were  called   upon  to  determine  the  whole  of  the 
case,  and  judicially  to  decide  upon  its  merits.    If  any 
case   could  justify  the  interposition  of  a   legal  adviser, 
as  matter  of  right,  on  behalf  of  the  party  accused,  before 
Magistrates,  probably  no  stronger  instance  could  be  put 
than  that  of  an  information  on  the  Game  Laws,  because 
it  might  frequently  happen,  that  in  administering  justice 
in   such  cases,  questions  of  title  and  other  points,  re- 
quiring skill  in  the  law,  would  arise.     But  Rex  v.  The 
Justices  of  Staffordshire  decides,  that  even  in  such  a  case 
an  attorney  has  no  right  to  be  present  aiding,  assisting, 
(a)  1  Cliit.  217.  (6)  3  Barn.  &  Aid; 432. 
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1822.        sod  counflelling,  a  party  on  his  defence   before  Magis- 
trates,   In  the  case  of  Rex  v.  Borron  it  was  decided. 


Cox 

V.  after  mature  deliberation,  that  in  the  investigation  of  a 


COLBRIOOE. 


charge  of  felony  before  a  Magistrate,  an  attorney  is  only, 
as  a  matter  of  courtesy,  permitted,  but  has  no  right  to 
be  present;  nor  can  he  comment  on  the  evidence  so  as 
to  apply  tlie  law  to  it,  unless  he  be  requested  by  the 
Magistrate  to  give  his  opinion  and  advice  upon  the  case. 
There,  the  application  was  on  die  part  of  the  prose- 
tutor^s  attorney,  uho  not  merely  required  the  Justice  to 
take  the  examination  of  certain  witnesses,  but  also  claim- 
ed leave  to  comment  upon  the  evidence,  in  order  to 
apply  the  facts  to  the  law  of  the  case,  which  the  Justice 
would  not  permit  him  to  do.  From  the  whole  analogy 
of  the  law  in  criminal  cases,  it  should  seem  that  the 
Crovim  is  to  have  the  assistance  of  counsel,  rather  than 
the  defendant,  (Bay ley ^  J.  I  apprehend,  if  a  person, 
mider  charge  before  a  Magistrate,  has  no  right  to  the 
assistance  of  an  attorney,  it  is  clear  that  the  prosecutor 
has  no  right  to  have  an  attorney  present,  interfering  with 
the  investigation).  This  question  certainly  must  be  tried 
on  principle,  and  the  facts  of  the  case  must  be  consi- 
dered with  reference  to  that  principle.  In  the  first 
place,  what  was  the  condition  of  George  Brown  before 
the  Magistrates,  and  in  the  second,  what  was  the  duty 
which  the  law  imposed  upon  the  Magistrates  when  he 
was  brought  before  them  i  If  the  party  accused  was  in 
such  a  situation  as  that  an  attorney  could  have  nothing 
to  do,  a  strong  inference  would  necessarily  arise,  that 
be  bad  no  right  to  be  present  at  the  inquiry.  The  fact 
18,  that  Brown  was  brought  before  the  Justices  for  exa- 
mination only,  and  not  for  trial,  and  it  was  the  duty  of 
the  Magistrates  not  to  satisfy  their  minds  of  the  whole  of 
his  guilt,  but  merely  to  ascertain  whether  there  was 
sufficient  grounds  to  put  him  on  his  trial.    For  the  first 
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of  these  proposidoDs,  it  is  hardly  necessary,  on  the  pre- 
sent occasion,  to  cite  any  authorityi  because  it  can  hardly 
be  said,  that  at  the  time  in  question,  Brown  was  on  his 
trial.  Then,  as  he  could  not  be  considered  as  standing 
for  his  trial,  what  was  the  duty  of  the  Magistrates  on 
that  occasion?  Upon  this  point  the  authorities  go  far- 
ther than  it  is  necessary  to  contend.  In  DaUofCs  Justice, 
c.l64.p.377»  it  is  laid  down,  that  ''if  any  person  shall 
be  brought  before  a  Justice  of  the  Peace,  and  charged 
with  any  manner  of  homicide,  (other  than  that  which 
shall  be  done  in  the  ordinary  execution  of  judgment)  as 
if  it  were  done  se  defendendo,  or  by  casualty,  which  are 
not  felonies,  or  done  by  an  infant,  a  lunatic,  or  the  like; 
yet  it  is  the  Justice's  part,  and  safest  for  him  to  commit 
the  offender  to  prison,  or  at  least  to  join  with  some 
other  in  the  bailment  of  him,  (if  the  cause  will  suffer 
it)  to  the  end  the  party  may  be  discharged  by  a  lawful 
trial.  The  like  is  to  be  done  where  any  felony  is  com- 
mitted,  and  one  brought  before  the  Justice  of  the  Peace, 
upon  suspicion  thereof,  though  it  shall  appear  to  the  Ju^ 
tiee  that  the  prisoner  is  fiot  guilty ;  for  it  is  not  Jit  that  a 
man  once  arrested  and  charged  with  felony,  (or  suqfidon 
thereof)  should  be  delivered  upon  any  man's  discretion, 
without  farther  trial**'  For  this  Cromp.  34,  and  Lamb* 
229,  are  cited.  (Bayley,  J.  Is  it  law  at  the  present 
Ume,  that  though  the  Justice  is  satis6ed  that  the  prisoner 
is  not  guilty,  it  is  his  duty  to  commit  him  for  trial  i)  It 
is  not;  necessary  on  the  present  occasion  to  discuss  this 
proposition,  but  the  reason  assigned  for  it  is,  ''  that  it 
is  not  fit  that  a  man  once  arrested  and  charged  with 
felony,  or  suspicion  thereof,  should  be  delivered  upon 
any  man*s  discretion  without  farther  trial."  [I  think  that 
is  an  authority  which  professes  too  much.]  In  the  same 
chapter,  Dallon  enters  into  a  discussion  as  to  the  com- 
petency of  witnesses  in  certain  cases,  and  he  says,  '*  A  man 
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J  822.  attainted  of  conspiracy  or  forgery,  shall  not  be  received 

^'^  to  give  evidence,  or  be  a  witness;  but  if  one  be  brought 

r.  before  a  Justice  of  the  Peace,  upon  suspicion  of  felony, 

otEMiDGE.  giiiiQugd   iiig   information  against  the   prisoner  shall  be 

by  such  witnesses,  yet  it  is  safest  for  the  Justice  to  take 
their  information  for  the  King,  and  to  bind  them  over  to 
give  evidence,  &c.  and  to  commit  the  party  suspected ; 
and  upon  the  trial  to  inform  the  Justices  of  gaol  delivery 
concerning  the  credit  of  those  witnesses/'  The  next 
authority,  which  is  entitled  to  very  great  weight,  is  2  HalCf 
P.  C.  c.  14.  p.  120,  where  it  is  laid  down,  that  ''  If  a 
prisoner  be  brought  before  a  Justice  of  the  Peace,  ex* 
pressly  charged  with  felony,  the  Justice  cannot  discharge 
him,  but  must  bail  or  commit  him,  except  it  should 
happen  that  no  felony  has  been  committed,  or  that  the 
fact  does  not  amount  to  felony.  In  Hawk.  P.  €•  c.  15. 
8. 1,  it  is  laid  down,  '*  That  wherever  a  person  is  brought 
before  a  Justice  of  the  Peace,  upon  an  accusation  of 
treason  or  felony,  he  must  be  either  bailed  or  committed, 
unless  it  manifestly  appear,  that  no  such  crime  was  com* 
mitted,  or  that  the  cause  for  which  alone  the  party 
was  suspected,  was  totally  groundless,  in  which  cases 
only  it  is  lawful  to  discharge  him  without  bail/'  The 
same  doctrine  is  laid  down  in  4  Blacksione't  Commenta" 
rieSf  c.  2£.  p.  296.  All  these  authorities  are  founded 
upon  the  statutes  1  &  2  P.  ^  ilf •  c.  13;  but  it  is  not 
to  be  supposed  that  those  statutes  were  intended  to 
enlarge  the  powers  of  Justices  of  the  Peace.  It  ap- 
pears, from  refereiKe  to  those  statutes,  and  to  Lam^ 
bard  and  Staundford,  that  they  were  the  result  of  much 
consideration  on  the  subject,  and  that  they  were  passed 
for  remedying  the  abuses  which  had  grown  up  in  allow- 
ing persons  to  be  improperly  admitted  to  bail  under  the 
sututes  1  jRfc.  3.  c.  3,  and  3  Hen.  ?•  c  3.  What  then 
are  the  duties  which  the  Justice  is  required  to  discharge 
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by  I  8l  £  P.  4r  ^-  c.  13.  I^rst,  at  to  the  ezaminatioo;  1B22. 
bj  8. 4.  he  18  to  take  the  informations  of  them  that  bring  ^'^ 
the  prisoner  before  bim,  of  the  fact  and  circumstances  v, 

of  the  felony,  and  the  same,  or  as  much  thereof^  as  shall 
be  material  to  prove  the  felony,  shall  be  put  in  writing, 
and  then  he  is  to  certify  the  examination  so  taken  at 
the  next  general  gaol  delivery,  to  be  holden  within  the 
limits  of  his  commission.  It  is  quite  clear,  therefore, 
what  the  duty  of  the  defendants  was  in  this  case.  What 
is  the  Justice  to  certify  ?  He  is  to  certify  so  much  as 
is  material  to  prove  the  felony,  and  there  can  be  no 
occasion  for  any  additional  evidence,  for  it  is  put  alter- 
natively in  s.  5.  of  the  statute,  which  gives  directions  to 
the  Coroner  what  he  shall  do  in  certain  cases.  The 
Coroner,  by  that  section,  is  to  put  in  writing  **  the  ^ect 
of  the  evidence  given  to  the  Jury,  before  him,  being 
material;"  and  Lord  Hale,  in  his  P.  C.  b.  2.  c.  8.  p.  61, 
points  out  the  difference  between  the  examination  to  be 
taken  by  the  Coroner,  and  that  by  the  Justice.  He  says, 
that  by  1  &  2  P.  4r  M.  c.  13,  **  The  Justices  of  the 
Peace  are  to  put  into  writing  the  informations  against 
the  felon,  of  the  fact  and  circumstances  thereof,  or  so 
much  thereof  as  shall  be  material  to  prove  the  felony ; 
but  the  Coroner  is  to  put  into  writing  the  effect  of'  the 
evidence  given  to  the  Jury,  before  him,  being  material, 
without  saying  so  much  as  is  material  to  prove  the  fe^ 
lorn/,  but  the  whole  evidence  given,  whether  to  prove  or 
disprove  the  felony •'^  In  cap.  22.  p.  157,  the  same  learn- 
ed writer  again  remarks  upon  the  difference  between  tlie 
Coroner's  Inquest  and  the  Grand  Jury.  The  Coroner  is 
to  hear  both  sides,  and  receive  evidence  from  every 
quarter,  but  the  Magistrates  are  not  to  do  so,  for  he 
says,  "  The  Coroner's  Inquest  may,  and  must  hear  evi- 
dence of  all  hands,  if  it  be  offered  to  them,  and  that 
upon  oath,  because  it  is  not  so  much  an  accusation  or 
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1822.        SO  indictmenti   as  an    inquisition   or  inquest  of  office 
quomodo  J,  S.  ad  mortem  suam  devenit,  though  it  be 


Cox 


COLEIIIDGB. 


r.  also  true  that  the  offender  may  be  arraigned  upon  that 

presentment.  But  the  grand  inquest  before  Justices  of 
the  Peace,  gaol  delivery,  or  oyer  and  terminer,  ought 
only  to  hear  the  evidence  for  the  King,  and  in  case 
there  be  probable  evidence,  they  ought  to  find  the  bill, 
because  it  is  only  an  accusation,  and  the  party  is  to  be 
put  upon  his  trial  afterwards."  Could  an  attorney  at 
that  time  have  claimed  admission  to  the  Justice's  room 
9s  a  matter  of  right,  upou  the  examination  of  a  person 
accused  of  a  crime?  In  the  first  place,  at  that  time, 
there  was  no  process  so  bring  the  witnesses  before  the 
Magistrate,  who  could  speak  on  behalf  of  the  prisoner, 
because  the  examination  was  confined  to  such  as  were 
witnesses  for  the  Crown,  and  even  then  the  Justices  were 
not  bound  to  go  through  the  whole  examination,  inas- 
much as  they  were  only  required  to  take  as  much  evi- 
dence as  they  should  think  material  to  prove  the  felony, 
and  certify  the  same  to  the  Justices  of  oyer  and  terminer. 
If  the  prisoner  had  brought  witnesses  before  the  Ma- 
gistrates at  that  time,  to  prove  his  innocence,  it  seems 
exceedingly  doubtful  whetlier  the  Magistrate  could  have 
sworn  them,  and  if  he  could  have  done  so,  it  seems 
still  more  doubtful,  whether  he  could  have  received  their 
evidence;  and  supposing  he  had  certified  the  whole  of 
the  evidence  for  the  prisoner,  it  would  be  no  use  to 
him  afterwards  upon  his  trial.  It  would  result  from 
this  examination  upon  oath  before  Magistrates,  that  if 
the  witnesses  for  the  prosecution  afterwards  died,  or  were 
unable  to  appear  at  the  trial,  their  depositions  would 
probably  be  used  as  evidence.  That  consequence,  how- 
ever, would  not  follow  in  the  case  of  witnesses  for  the 
prisoner,  whose  evidence  could  not  be  received  upon 
oath,  and  they  must  have  been  produced  again,  in  order 
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to  State  the  facts  within  tbeir  knowledge  at  the  trial.  1B22. 
If  an  attorney  could  not  at  that  time  have  claimed  ^'^ 
the  right  of  being  admitted  to  assist  a  prisoner  during  «• 

his  ezaminationy  what  authority  is  there  for  saying  that 
the  right  has  been  since  acquired?  Certainly  no  statute 
law  has  given  it,  nor  has  any  legal  decision  recognized 
it,  incidentally.  Had  any  such  right  ever  been  sup- 
posed to  exists  it  seems  extraordinary  that  the  attention 
of  the  Legislature  should  never  have  been  called  to  the 
subject,  if  it  were  thought  necessary  that  his  presence 
should  be  allowed.  Several  statutes  have  since  passed 
respecting  prisoners  charged  with  offences  before  Magis* 
tratesy  and  such  a  right  has  never  been  in  the  remotest 
degree  recognized.  The  statute  31  Eliz.  c.  4,  An  Act 
against  the  Embezzling  of  Armour,  recognizes  the  right  of 
a  prisoner  charged  with  an  offence  under  that  act,  to  make 
such  lawful  proof  as  he  can  by  lawful  witness  or  otherwise 
for  his  discharge  and  defence;  but  that  clearly  means 
the  defence  of  the  party  upon  his  trial.  Then  follows 
the  4  Jac.  1.  c  1,  which  relates  to  the  trial  of  felonies 
committed  by  Englishmen  in  Scotland.  Both  these  sta- 
tutes are  commented  upon  by  Lord  Coke,  in  his  3d  Insi. 
c.  22,  p.  79;  and  though  the  latter  statute  speaks  of 
witnesses  to  be  examined  on  oath  for  the  better  clearing 
and  Justification  of  the  party  accused,  this  clearly  means 
to  refer  to  his  trial  before  the  Jury.  Then  the  statute 
1  jinne,  stat.  2.  c.  9)  introduces  a  general  provision  for 
allowing  the  witnesses,  on  behalf  of  the  prisoner,  to  give 
their  evidence  upon  oath;  but  that  statute  speaks  ex- 
pressly of  witnesses  sworn  upon  the  trial  of  the  party. 
It  seems,  therefore,  to  be  extraordinary  that  the  attention 
of  the  Legislature  having  been  so  often  drawn  to  the 
situation  and  circumstances  of  a  prisoner,  under  accusa- 
tion before  J  ustices  of  Peace,  and  so  many  commenta- 
tors having  remarked  upon  these  statutes,  not  a  word  is 
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1822.        to  be  found  respecting  the  right  which  is  now  clainied 
by  the   plaintiff.     If,  therefore,  it  be  correctlj  assumed 
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r.  that  the  examination  of  a  prisoner  before  Justices  of  the 

Peace  is  only  an  examination  preparatory  to  trial,  it  then 
becomes  a  fit  matter  of  inquiry  as  to  what  is  the  nature 
of  the  proceedings  before  the  Grand  Jury,  to  which  the 
examination  before  a  Magistrate  is  exceedingly  analogous. 
Is  there  any  such  examination  as  that  contended  for  in 
this  case,  before  the  Grand  Jury?  Is  the  prisoner,  then 
charged  by  indictment,  allowed  counsel  or  attorney  to  dis- 
cuss the  question  of  his  guilt  or  innocence?  Is  he  allow- 
ed to  examine  witnesses  on  his  behalf  to  prove  his  in- 
nocence ?  Certainly  not.  The  invariable  practice  from 
the  earliest  time  is  directly  the  contrary.  In  the  absence, 
therefore,  of  any  authorities  upon  the  subject,  it  is  a 
fair  ground  of  reasoning  from  analogy  to  the  proceedings 
before  a  Grand  Jury,  that  no  such  right  ever  existed, 
or  was  conceived  to  be  compatible  with  the  due  ad- 
ministration of  justice.  The  case  of  the  Grand  Jury  is 
precisely  analogous  to  this,  and  in  that  none  of  these 
privileges  are  allowed.  If  this  be  so,  upon  principle, 
what  is  to  distinguish  the  one  case  from  the  other,  and 
what  sufficient  reason  can  be  urged  why  the  same  pri- 
vilege should  not  be  allowed  in  both  ?  It  is  a  hardship, 
or  not  a  hardship,  that  the  prisoner,  when  under  ex- 
amination before  a  Justice,  should  not  be  allowed  the 
assistance  of  an  attorney.  What  is  the  Magistrate  to  do? 
The  law  says,  that  the  Magistrate  is  to  act  at  his  own 
discretion,  and  he  is  not  to  discharge  the  prisoner  except 
where  the  accusation  is  totally  groundless. — (Beif,  J. 
i\nd  even  where  there  was  no  ground  for  charging  bim, 
it  was  formerly  doubted  whether  the  Justice  ought  not 
to  take  bail. — Bayley^  J.  The  prisoner,  it  may  be  said, 
has  a  right  to  cross  examine  the  witnesses  broi^ht 
against  him. — Abbott^  C.  J.  But  then  perhaps  he  wants 
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prompUng.) — l^he  Magistrate  holds  an  equal  hand,  and  1822. 
examines  into  the  nature  of  the  accusation  brought  ^^ 
against  the  prisoner,  sifts  it  to  the  bottom,  and  endea-  r. 

▼ours  to  ascertain  whether  there  is  sufficient  ground 
for  a  commitment.  In  this  he  acts  upon  a  sound  dis- 
cretion, and  according  to  the  best  of  his  judgment.  He 
is  to  judge  what  is,  and  what  is  not  a  probable  cause  for 
commitment.  The  Magistrate  must  be  presumed  to  know 
his  duty,  and  even  in  a  case  where  the  charge  is  doubtful 
he  will  adopt  the  same  course,  and  it  will  be  for  hini 
afterwards  to  answer  for  his  conduct,  if  he  acts  impro*r 
perly.  The  Magistrate  knows  that  he  acts  at  his  peril. 
Supposing  it  to  be  established,  that  the  Magistrate  pro- 
ceeds merely  upon  a  prim&  facie  case,  and  that  the  fact 
of  the  commitment  of  the  prisoner  produces  a  prejudice 
against  him  on  his  trial,  it  will  be  for  those  who  con- 
tend tliat  they  have  a  right  to  this  privilege,  to  shew  that 
tome  more  substantial  advantage  will  be  gained  on  the 
other  side.  But  this  case  must  be  argued  on  a  still 
broader  ground,  in  order  to  entitle  the  plaintiff  on  thisi 
record  to  judgment.  He  must  contend  not  merely  that 
the  Magistrates  have  a  discretion  whether  they  will  or  will 
not  admit  an  attorney  to  act  on  behalf  of  a  prisoner, 
under  examination  before  them,  but  he  must  insist  that 
they  are  bound  to  admit  his  presence,  as  matter  of  right, 
or  else  they  subject  themselves  to  an  action.  Now,  on 
which  side  would  the  convenience  or  inconvenience  be 
felt  by  allowing  this  privilege?  In  what  state  would  the 
police  of  this  country  be,  if  this  were  law?  It  is  not 
necessary  to  assume  that  an  attorney  would  appear  before 
a  Magistrate  for  any  improper  purpose;  but  if  an  attorney 
is  entitled  to  appear  in  the  justice-room  on  behalf  of  a 
prisoner,  the  same  privilege  must  be  extended  to  all  other 
persons  who  profess  any  skill  in  or  knowledge  of  the  law^ 
and  assume  the  right  of  assisting  the  prisoner  in  his  de- 
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1822.        fence.    The  Magistrate  cannot  know  who  is  or  who  is  not 
""^^        an  admitted  sworn  attorney.     He  must    therefore    be 
V.  bound  to  throw  the  door  of  the  justice-room  open  to 

every  person  who  chooses  to  call  himself  an  attorney^ 
and  he  is  not  competent  to  judge  of  his  claim  to  the  title. 
Then  it  follows  as  a  consequence,  that  the  justice-room 
must  be  considered  as  a  Court  of  Justice,  open  to  all  the 
public.  What  then  would  be  the  effect  if  the  right  were 
conceded  to  that  extent?  And  yet  the  plamtiff  must 
carry  the  argument  to  that  extent,  and  must  convince  the 
Court  that  the  right  is  common  to  all  persons  before  be 
can  be  entitled  to  judgment.  In  order  to  try  the  con- 
sequences which  might  result  from  such  a  privilege,  let 
the  case  be  put  of  a  desperate  gang  of  poachers,  one  of 
whom  only  is  taken  into  custody,  and  brought  before  the 
Magistrate,  the  ends  of  public  justice  might  be  totally 
defeated  by  allowing  the  presence  of  a  stranger  during 
the  examination  of  the  prisoner.  The  attorney  or  any 
other  person  who  assumes  that  character,  by  being  allow- 
ed to  hear  all  the  evidence,  might  be  able  to  put  it  out 
of  the  power  of  the  Justices  to  arrest  the  other  offenders. 
Suppose  another  case,  certainly  of  not  frequent  occur- 
rence, but  in  the  investigation  of  which  the  greatest 
secrecy  might  be  required,  in  order  to  attain  the  ends  of 
public  justice,  namely,  the  case  of  high  treason.  One 
of  the  conspirators  may  be  in  custody,  and  it  may  be 
of  the  utmost  importance  that  a  secret  examination  of 
that  person  should  take  place;  but  this  would  be  utterly 
defeated  if  the  Magistrates  are  bound  to  admit  every 
person  styling  himself  the  legal  adviser  of  the  prisoner, 
and  claiming  to  be  admitted  in  that  character.  Where 
then  is  the  hardship  of  denying  this  privilege?  The  only 
hardship  is  that  which  necessarily  results  from  the  im- 
perfection of  human  laws;  to  which,  under  all  circum- 
stances, the  subjects  of  the  kingdom  must  mal^e  up  their 
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minds  to  submit.     It  must  be  assumedi  that  in  nine  cases        1822. 
out  of  ten  the  prisoners  brought  before  Magistrates  are 
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justlj  suspected  of  the  crime  imputed  to  them— -a  sus-  _  v. 
picion  arising  either  from  their  indiscretion,  or  their  un- 
equivocal acts,  which  admit  of  no  doubt.  It  rarely  hap- 
pens that  a  perfectly  innocent  man  is  placed  in  such  a 
situation.  In  all  human  probability  he  has  been  guilty  of 
some  indiscretion  which  subjects  him  to  suspicion ;  but 
the  Magistrate,  in  the  honest  discharge  of  his  duty, 
will  investigate  the  case,  and,  if  he  sees  no  pretence 
for  the  accusation,  he  will  discharge  the  prisoner,  or  be 
will  commit  him,  taking  upon  himself  all  the  responsi- 
bilitiea  of  the  act.  But  is  the  prisoner  the  only  person 
who  is  to  be  considered  in  these  cases;  and  is  the  Magis- 
trate, in  the  proper  discharge  of  his  duty,  entitled  to  no 
protection  i  The  Magistracy  of  this  country  are  surely 
entitled  to  some  consideration.  They  come  forward  to 
do  their  duty  in  an  arduous  and  responsible  situation, 
unpaid  and  unpurchased;  they  gratuitously  devote  a  great 
deal  of  their  time  to  the  service  of  the  public ;  the  cri- 
minal law  of  the  country  has  become  extremdy  intricate; 
and  if  they  are  to  be  perpetually  exposed  to  captious 
actions  for  every  mistake  they  make,  the  consequence 
will  be  to  drive  out  of  the  commission  of  the  peace 
those  very  persons  wliom  it  is  most  desirable  for  all  par- 
ties should  discharge  the  duties  and  office  of  a  Magis- 
trate, namely,  the  country  gentlemen,  possessing  charac- 
ter, fortune,  and  property  in  the  kingdom.  On  these 
grounds  it  is  safest  to  deny  this  as  a  matter  of  right,  and 
leave  it  to  the  Magistrates  themselves  to  say  in  what 
cases  they  will  permit  the  presence  of  an  attorney,  or 
otfaor  professional  person,  during  their  proceedings. 

Denman,  G.  S.,  in  support  of  the  replication.     By  the 
law  of  the  land  a  person,  under  accusation  for  a  crime 
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1822.        berore  Justices  of  the  Peace,   has  a  right  to  have  the 
^^^        assistance  of  an  attorney  to  give  him  counsel  and  advice. 
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with  a  view  to  his  defence.  [Abbott^  C.  J.  Inform  us 
what  is  an  attorney.  What  part  of  the  character  and 
office  of  an  attorney  relates  to  the  subject  now  under  con* 
sideration?  First  define  to  us  what  is  an  attorney.]  If 
this  case  is  to  be  argued  upon  the  precise  legal  definition 
of  an  attorney,  then  cadii  quastio.  [Abboiif  C.  J.  As 
applied  to  a  Court  of  Justice,  a  person  who  has  a  right 
to  appear  for  another,  and  to  conduct  his  business  in  his 
absence,  is  what  is  properly  called  an  attorney ;  but  that 
is  not  so  in  criminal  cases.]  The  argument  for  the 
plaintiff  is,  that  the  prisoner  under  accusation  has  a  right 
to  have  the  assistance  of  counsel  or  attorney  during  his 
examination.  [Jbbott,  C.  J.  Then  you  must  say  that 
the  plaintiff  attends  as  counsel  or  advocate.  Being  in 
fact  an  attorney  of  tliis  Court  makes  no  difference  in 
the  case.  If  the  argument  applies  to  him,  it  may  apply 
to  any  other  person  who  is  skilled  in  the  law,  and  is 
competent  to  give  legal  advice  and  assistance  to  the  party 
accused.  It  is  not  the  proper  business  of  an  attorney, 
in  his  character  of  attorney,  to  attend  in  criminal  cases 
before  a  Magistrate.  Any  other  person  equally  compe- 
tent to  perform  the  same  duty  may  have  an  equal  right.] 
The  case  of  an  attorney  and  of  counsel  would  stand  on 
a  different  footing  from  that  of  other  persons;  the  former 
b  an  officer  of  this  Court,  if  he  misbehaves  himself,  he 
is  liable  to  the  summary  process,  and  is  subject  to  the 
discretion  of  the  Court;  and  therefore  there  is  some  se- 
curity for  his  good  bdiaviour,  and  the  honest  discharge 
of  his  duty.  No  such  circumstances  attend  the  situation 
of  any  other  subject  of  the  kingdom.  When  the  question 
sliall  arise,  whether  a  person  who  is  not  an  attorney,  and 
who  does  not  state  himself  to  be  a  professional  man, 
well  skilled  in  the  law  of  the  land,  may  claim  the  right 
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of  assisting  an  illiterate  person  who  may  have  the  mis-        1822. 


fortmie   to   labour  under   an  unjust   accusation,  then  it 
nay  be  for  the  Court  to  inquire,  upon  what  footing  his  e. 

rights  are  to  be  considered.     But  the  case  now  under 
deliberation,  is  that  of  a  party  who  is  an  oflScer  of  the  . 
Court,  who  is  admitted  to  be  a  person  capable  of  giving  ' 
that  assistance  which  is  required  by  tlie  individual  ac- 
cused, his  client,  who,  under  such  circumstances,  might 
be  exposed  to  the   utmost  oppression,    upon    the  very 
principle  which  it  has  been  found  necessary  to  argue  the 
case  on  the  other  side.    All  the   impressions  that  have 
taken  place  upon  this  subject  have  resulted  from  the  old 
authorities  to  which  reference  had  been  had,  autliorities 
against  which  any  lawyer  at  the  bar,  at  the  present  day, 
would  feel  ashamed  to  argue.    The  mere  statement  of 
them   to  the  Court  is  sufficient  to  explode  them   for 
ever.     The  dictum  in   DaIton*s  Juitice,    upon  which 
the  whole    of  the    argument  on    the  other    side  was 
founded,  ought  never  again  to  be  mentioned  as  an  autho- 
rity in  a  Court  of  Justice.     In  that  work,  p.  377|  it  is 
broadly  stated,  that  the  mere  suspicion  of  felony,  though 
it  shall   appear  to  the  Justice   that  the   prisoner  is  not 
guilty,  binds  him  to  commit  the  man  for  trial.    Is  such 
a  doctrine  as  that  to  be  endured  at  the  present  day  for 
one  moment  in  a  Court  of  Justice?    If  it  is,  it  must 
necessarily  lead  to  the  most  enormous  inconvenience  and 
iigustice.    Such  authorities  may  perhaps  have  given  some 
colour  of  foundation  for  those  impressions  which  have 
obtained  with  respect  to  the  power  of  Magistrates,  but 
which  DO  state  of  the  common  law  of  this  country  ever 
vested  in  a  Justice  of  the  Peace.    In  the  same  book 
it  is  also   laid  down,   that  a   person  who  makes  a  de- 
poeition,  although  he  shall  be  infamous  to  the  knowledge 
of  the  Magistrate,  and  though  he  be  not  a  fit  witness  to 
be  heard  in  a  Court  of  Justice,  yet  shall  the  Justice  re- 
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1822.        ^1^®  ^^  information  for  the  King,  and  bind  him  over  to 
give  evidence  against  the  parties  suspected ;  so  that  the 


V.  PftTty  accused  is  not  to  have  legal  evidence  against  him, 

CoLBRiDOB.  Ij^j  ^^  Justice  is  to  receive  such  evidence  for  the  King, 
as  none  of  the  King's  Courts  would  receive  in  support  of 
an  accusation  against  any  of  his  subjects!  No  such 
principle  of  law  is  to  be  found  in  England,  and  until 
some  more  respectable  authority  is  quoted  for  such  a 
proposition,  the  mere  denial  of  the  existence  of  any  such 
principle  is  sufficient.  Such  questions  have  very  seldom 
been  brought  under  the  consideration  of  Courts  of  Jus- 
tice, and  almost  every  thing  upon  it  rests  on  dkia  and 
general  impressions  as  to  the  power  of  Magistrates  ex- 
pounded by  such  writers  as  Dalton.  The  opinion  ex- 
pressed by  the  Court  in  Rex  v.  Eriswell  (a)  b  not  un- 
worthy of  consideration;  for  in  that  case  doctrines  which 
are  now  universally  exploded,  as  being  utterly  inconsistent 
with  the  first  principles  of  justice,  even  in  civil  as  well 
as  criminal  proceedings,  were  n>aintained  by  two  of  the 
most  learned  Judges  who  ever  sat  upon  the  Bench, 
This  was  the  result  of  impressions  not  supported  by  any 
authority;  and  as  those  doctrines  were  over-ruled  by  Rex 
V.  BUton  with  Harrowgate(Jb)  and  Rex  v.  Newnham 
Courtney  (c),  so  the  doctrine  quoted  from  Dalton,  which 
places  every  man  in  the  country  at  the  mercy,  not  of  the 
Magistrate  (for  he  is  assumed  by  this  argument  to  have 
no  discretion),  but  at  the  mercy  of  any  corrupt  and  tn- 
famous  individual  who  might  think  proper  to  make  s 
positive  oath  that  a  felony  had  been  committed  by  bin^ 
must,  when  examined,  share  the  same  fate*  The  two 
cases  which  have  been  cited  are  Rex  v.  The  Jintke^  (^ 
Siqffbrdihire,  and  Rex  v.  Borron.  In  each  the  applic»- 
tion  was  for  a  criminal  information,  founded  upon  a  sug- 
giestion  that  the  Magistrates  were  influenced  by  a  corrupt 

(«)  3  T.  R.  707.  (6)  1  Eastl  13.  (c)  Idem.  373. 
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flioiive.   In  Rex  v.  The  Justices  of  Staffordshire  the  pro*        1822. 
before  the  Magiitrate  was  upon  a  conviction  under 
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the  Game  Laws.    When  that  case  was  before  this  Court  v. 


two  of  its  members  were  absent,  the  Lord  Chief  Justice 
and  Mr.  Justice  Holrojfd.    The  case  was  not  decided 
vpoQ  any  deliberate  consideration,  but  one  of  the  learned 
Judges  did  undoubtedly  lay  it  down,  that  a  party,  upoB 
a  summary  conviction  before  a  Magistrate  for  an  offence 
which  was  to  deprive  him  of  his  liberty,  might  be  con* 
ducted  without  having  an  attorney  on  behalf  of  the  de* 
fendaot.   It  is  submitted,  however,  in  the  first  place,  that 
such  Ml  expression  of  opinion  was  perfectly  unnecessary 
in  the  decision  of  the  question  then  immediately  before 
the  Court.    That  was  a  motion  for  a  criminal  informa« 
tion;  and  it  is  settled,  that  however  erroneous  or  illegal 
tfie  conduct  of  a  Magistrate  maybe,  if  there  is  no  improper 
or  corrupt  motive  imputed  to  him,  the  Court  will  never 
grant  the  rule.    It  was  enough  in  the  decision  of  that  case 
for  the  Court  to  say,  "  here  is  no  improper  motive  im- 
putable to  the  Magbtrate,  and  therefore  we  will  not  grant 
the  application  ;*'  but  surely  the  Court  will  pause,  when 
a  man  is  to  suffer  penalties  upon  a  summary  conviction 
upon   the  oath   of   a   single  witness,  before  they  lay  it 
down  as  a  general  principle,  that  the  party,  under  such 
circumstances,   has  no  right  to  the  counsel  and  assistance 
of  a  legal  adviser.     It  is  hardly  necessary  to  put  instances 
in  which  such  a  principle  might  operate  with  the  most 
oppressive  hardship  and  injustice.    For  example,  suppose 
ft  case  under  the  late  Smuggling  Act,  57  Geo.  3.  c.  87^ 
which  subjects  the  offender  to  a  penalty  of  KX)/.,   and 
renders  him   liable  to   be  confined   in  custody  for  five 
years  in  his  Majesty's  naval  service,  and  thb  too  upon 
the  adjudication  of  a  single  Magistrate,  upon  the  oath  of 
a  single  witness.  Will  the  Court  lay  it  down,  that  where 
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1822.       ^  party  is  exposed  to  such  perilous  consequeuces,   and 

^^^"^        where  many  important  questions  may  possibly  arise,  he  is 

9.  to  be  so  effected  without  the  opportunity  of  being  heard 

CoLSRiDOB.  |jy  ^^^  i^g^l  aj^jge,.^  ^1^  n,ny  |^  .i  h^nd  to  render 

him  his  counsel  and  assistance?  Surely  the  Court  will 
pause  and  hesitate  before  they  lay  down  such  a  doc- 
trine on  the  authority  of  Rex  v»  The  Justices  of  Stafford^ 
shire,  where  the  suggestion  of  the  Court  was  not  neces- 
sary to  the  decision  of  that  case.  The  learned  Judge 
(Bayley,  J.)  is  reported  to  have  said,  '^  that  an  attorney 
has  no  right  to  be  present  in  the  justice-room  during 
the  examination;  hb  presence  would  only  produce  con- 
fusion and  irregularity  in  the  proceedings  of  the  Magis- 
trates/' The  same  learned  Judge  said,  "  that  perhaps 
counsel  m^ht  have  attended,  though  an  attorney  had 
no  such  right."  To  that  it  may  be  said,  that  such  a 
privilege  would,  in  many  cases,  be  absolutely  useless; 
for  it  might  happen  that  counsel  could  not  be  procured. 
In  such  cases  the  parties  offending  are  taken  to  the 
nearest  Justice  on  the  coasts  of  the  kingdom,  remote 
from  such  professional  assistance.  For  instance,  suppose 
a  man  chaiged  with  smuggling  on  the  shores  of  lAncoln* 
shire,  where  could  he  procure  the  aid  of  counsel  to 
defend  him  from  the  penalties  denounced  by  the  act 
alluded  toi  As  to  the  case  of  Rex  v.  Borron,  that  is 
inapplicable  to  the  present  question.  In  that  case  the 
attorney  claimed  the  right,  not  merely  of  calling  wit- 
nesses to  prove  certain  facts  in  support  of  a  prosecution 
for  felony,  but  to  comment  upon,  and  to  apply  the  law 
to  those  facts;  and  he  called  upon  the  Justice  to  refuse 
him  this  privilege  at  his  peril,  thereby  endeavouring  to 
interfere  with  the  duties  which  the  law  had  imposed 
vpon  the  Justice  himself.     Surely  that  case  is  perfectly 

from  the  present,    lliis  is  not  a  ques^ 
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lion  relating  to  the   party  prosecuting,  but  to  the  party        1822. 
prosecuted,  and   the  privilege  now  claimed  under  the 
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circumstance  of  the  particular  case,  is  one  which  must  _  o, 
be  applicable  to  all  cases  of  a  similar  nature.  The 
jrigfat  contended  for  in  this  case  is,  that  every  man  under 
accusation  before  a  Justice  of  the  Peace  is  entitled  to 
counsel,  to  assist  him  in  the  cross-examination  of  the  wil- 
nesses  who  are  brought  against  him,  and  of  demonstrat- 
ing to  the  Magistrate  by  such  means,  that  he  ought  not,  in 
the  exercise  of  a  sound  judgment,  to  commit  an  innocent 
roan  for  trial,  and  thereby  subject  him  perhaps  to  many 
months  unjust  imprisonment.  It  seems  to  have  been  as- 
sumed on  the  other  side,  that  the  Magistrate  has  a  right  to 
exercise  the  power  of  examining  the  prisoner  himself  in 
secret.  For  this  no  authority  can  be  cited.  No  Magis- 
trate has  a  right  to  take  a  prisoner  into  a  room  by  himself, 
and  there  endeavour  to  extract  from  him  any  facts  or  cir- 
cumstances which  may  tend  to  his  conviction.  Some  un- 
questionable authority  must  be  adduced  to  establish  so 
extraordinary  a  proposition.  As  a  measure  of  police,  in- 
deed, the  Magistrate  would  be  justified  in  entering  into  a 
private  examination  of  any  person  for  the  sake  of  tracing 
and  finding  a  clue  upon  which  afterwards  the  witnesses 
may  be  examined  in  a  regular  way,  and  their  depositions 
taken  down  in  writing;  and  if  the  depositions  are  to  be 
taken  in  a  regular  way,  they  are  to  be  taken  in  the 
presence  of  the  prisoner.  [Abbott,  C.  J.  All  previous 
inquiry  must  be  extra-judicial,  and  only  necessary  to  enable 
the  Magistrate  to  issue  his  warrant.]  That  is  the  distinc- 
tion contended  for.  When  the  prisoner  is  brought  before 
the  Magistrate,  he  has  a  right  to  see  the  witnesses  whilst 
they  are  under  examination,  and  of  hearing  their  testimotny 
delivered  from  their  lips.  After  such  examination  he 
has  a  right  to  communicate  all  that  has  passed  to  his 
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1822.  attorney,  or  other  legal  adviser,  who  may  be  retained 

^^^  for  bis  defence,  for  the  express  purpose  of  meetiag  it 

V.  by  contradictory  evidence.     But  it  is  also  essential  to 

LERiDGB.  jyg^j^g^  iIjjiI  {^^  should  bc  enabled  to  commimicate  with 

his  legal  adviser  while  the  examination  is  going  forward, 
and  to  avail  himself  of  his  assistance  in  the  hour  of  peril 
and  alarm,  lest  the  agitation,  which  an  innocent  man 
may  feel  even  under  an  unfounded  charge,  should  betray 
him  into  imprudent  expressions;  and  the  danger  of  his 
fiibricating  a  defence  applies  equally  as  an  objection  to 
his  own  undisputed  privilege  of  being  present  and  bear- 
ing the  evidence  against  him.  Another  reason  for  this 
open  inquiry  into  the  circumstances  of  the  case  is,  that 
no  opportunity  shall  be  afforded  of  bringing  fabricated 
evidence  hereafter  against  him  in  support  of  the  charge 
when  he  is  put  upon  his  defence.  The  extra-judicial 
examination  which  has  brought  the  prisoner  before  the 
Magistrate  may  be  secret :  but  when  he  is  there  the 
proceedings  become  judicial.  They  are  properly  so  de- 
scribed, because  upon  the  decision  of  the  Magistrate 
depends  the  liberty,  perhaps  the  life,  and  certainly  the 
character  and  reputation  of  the  prisoner.  That  the  pro- 
ceedings of  the  Magistrates  are  judicial  seems  necessarily 
to  result  from  the  operation  of  the  very  statutes  to  which 
reference  has  been  made  in  argument  on  the  other  side* 
The  statute  of  Philip  and  Mary  does  not  in  itself  make 
the  depositions  taken  before  the  Magistrates  evidence 
upon  the  trial;  but  from  ancient  times  they  have  beeo 
admitted  as  evidence.  The  principle  upon  which  they 
are  admitted,  is,  that  they  are  necessarily  taken  in  the 
presence  of  the  prisoner  himself;  he  has  the  oppor- 
tunity of  hearmg  them,  and  the  r^ht  of  crosa-ezaminiog 
the  witnesses  at  the  time  they  give  their  depositions.  The 
words  of  the  statute  of  Philip  and  Mafy  imply  the  pre- 
sence of  the  prisoner,  before  the  Justice,  diu-ing  the 
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mioation  of  the  witnesses ;  for  it  enacts,  **  that  when  any 
prisoner  is  brought  before  him  on  a  charge  of  felony,  he 
shall  take  the  examination  of  the  prisoner,  and  the  in- 
formation of  thotewfio  bring  him,  of  t)ie  fact  and  circum- 
stances thereof,  and  he  is  to  put  the  same,  or  as  much 
thereof  as  shall  be  material  to  prove  the  felony,  into 
writing.**  This  enactment  is  most  certainly  inconsistent 
with  a  secret  examination.  The  prisoner  is  not  to  be 
induced  to  confess  his  crime,  nor  to  be  sifted  of  facta 
which  may  afterwards  become  evidence  against  him. 
He  is  present  for  the  express  purpose  of  cross-examina- 
tion, — a  real  and  effective  cross-examination,  such  as  a 
skilful  adviser  may  conduct  or  suggest;  not  such  an 
^orant  course  of  proceeding  as  may  ensnare  and  tend 
to  convict  him.  All  that  the  statute  requires  is,  that  the 
Magistrate  shall  take  in  writing  the  fact  and  circumstances 
of  the  case,  or  as  much  thereof  as  shall  be  material  to 
prove  the  felony;  that  is,  to  prove  the  circumstances 
of  the  case,  and  to  prove  that  there  is  enough  to  found 
the  warrant  of  commitment;  but  he  is  not  arbitrarily 
to  follow  the  directions  of  Dalton,  and  to  commit  the 
party  for  trial,  though  he  is  perfectly  satisfied  of  his 
innocence.  The  passage  which  has  been  cited  from 
Hawkim  P.  C.  c.  15.  s.  1.  assumes  this  right  in  the 
Magistrate,  of  exercising  his  own  judgment  upon  the 
case;  for  he  says,  **  wherever  a  person  is  brought  be- 
fore a  Justice  of  Peace  upon  an  accusation  of  treason 
or  felony,  he  must  be  either  bailed  or  committed,  unless 
it  manifestly  appear  that  no  such  crime  was  committed, 
or  that  the  cause  for  which  alone  the  party  was  sus- 
pected was  totally  groundless/'  Putting  the  present 
case  upon  that  proposition,  it  must  become  a  question 
before  the  Justice,  whether  the  charge  does  or  does  not 
amount  to  a  felony.  It  may  then  become  competent 
for  the  prisoner  to  shew  that  there  is  no  just  ground  in 
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1822.        point  of  law  for  the  cbar^ge  of  felouy,  and  that  there  is 
^T"^        no  cause  of  suspecting  him  of  such  a  crime;  but  how 
V.  is  a  poor  iguorant  man,  who  is  perhaps  subjected  to  the 

malicious  charge  of  an  enemy,  to  be  able  to  avail  him- 
self of  that  advantage,  unless  he  has  the  aid  of  a  legal 
adviser,  capable  of  assisting  him  in  discussing  the  ques- 
tion before  the  Justice?  Surely  in  such  a  case  he  is 
entitled  to  the  assistance  of  a  person  skilled  in  the  law. 
IBayley,  J.  Or  else  you  must  have  a  Magistrate  who 
knows  his  duty,  and  can  discriminate  what  is  and  what 
is  not  felony.]  A  Magistrate,  in  the  honest  discharge  of 
his  duty,  may  make  a  very  gross  mistake  in  point  of  law. 
His  duty  does  not  require  him  to  decide  finally  upon  the 
guilt  or  innocence  of  the  party,  but  he  is  to  be  satisfied 
upon  the  evidence  in  point  of  law,  that  a  felony  has 
been  committed.  For  this  purpose,  he  may  require 
witnesses  to  be  examined  for  the  prisoner  as  well  as  for 
the  prosecution,  in  order  to  satisfy  his  mind  that  the 
facts  amount  to  a  felony.  In  this  very  case  that  was 
the  object  of  the  Magistrates,  for  they  discharged  the 
prisoner  for  the  purpose  of  allowing  him  an  opportunity 
of  bringing  his  witnesses  on  a  day  specified,  in  order  to 
shew  that  no  felony  had  been  committed  by  him;  and 
then  it  was  that  the  plaintiff  on  this  record,  attended  for 
the  purpose  of  laying  the  evidence  of  those  witnesses 
before  the  Magistrates.  It  is  not  necessary  in  the  pre- 
sent case  to  contend,  that  the  plaintiff  would  have  beeo 
at  liberty  to  make  any  statement  by  way  of  argument 
before  the  Magistrates,  or  even  to  examine  the  witnesses, 
but  it  is  contended,  that  he  is  at  liberty  to  suggest  to  the 
party  under  accusation  what  may  be  fit  or  proper  to  be 
done  in  order  to  induce  the  Magistrates  to  order  his 
discharge.  With  respect  to  the  distinction  between  the 
attorney  and  a  counsellor,  there  is  a  case  in  Skmner^  in 
which  the  distinction  is  denied.    In  that  case  there  was 
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a  coveotnt  for  executing  such  conveyances  and  assurances  1823. 
as  Ibe  counsel  should  advise  and  require*  An  altomej  ^|7^^ 
onij  was  consulted,  and   the  Court  held  that  sufficient  «. 

to  satisfy  the  words  of  the  covenant,    lliere  is  no  magic 
iu  the  word  *'  coumtl^    The  attorney  is  the  only  coun- 
sel that  can  be  procured  in  remote  parts  of  the  country. 
In  London,  undoubtedly,  counsel  may  be  obtained  at  any 
time,  because  they  are  on  the  spot,  in  attendance  upon 
the  Courts  of  the  metropolis,  without  any  of  the  lucon- 
veoiences  apprehended,  but  that  is  not  so  in  the  country^ 
and,  therefore,  a  prisoner  in  such  a  situation,  is  obliged 
to  procure  the  best  counsel  be  can,  namely,  an  attorney^ 
who,  from  his  knowledge  of,  and  experience  in  the  law, 
nay  be  of  service  to  him  during  his  examination.    In  the 
case  alluded  to,  the  Court  drew  a  distinction  between  axk 
attorney  and  other  persons  not  in  the  profession,  for  they 
said,  that  if  it  had  been  a  physician,  or  a  clergyman,  that 
would  not  do,  but  an  attorney  has  law  enough  in  him 
to  give  counsel  if  the  party  chooses  to  abide  by  it.    The 
defence  of  prisoners  at  all  the  Quarter  Sessions  through- 
out the  country  was,  within  these  few  years,  exclusively 
confided    to   attomies;    it  is  still   so  in   many  places* 
These  examinations  which  take  place  before  Magistrates 
are  actual  evidence  against  the  prisoner  on  his  trial,  in 
case  of  the  death  of  the  witnesses,  or  their  inability  to 
travel  to  the  Assizes.     Is  it  to  be  said  then,  that  a  pri- 
soner is  to  be  affected,  perhaps  in  his  life,  by  the  deposi- 
tions given  against  him  before  a  Magistrate,  unless  he  has 
the  opportunity  of  cross-examining  the  witnesses  with  the 
aid  of  legal  advice,  when  they  give  their  depositions,  those 
depositions  being  afterwards  receivable  as  evidence  against 
him  in  the  cases  mentioned?    In  a  case  which  recently 
occurred  at  Leicesier,  where  two  individuals  were  charged 
with  a  murder,  and  the  alleged  guilt  of  the  prisoners,  de- 
peudii^  very  much  upon  the  deposition  of  the  deceased. 
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1822.        die  learned  Judge  was  of  opinion^  that  as  the  Magistrates' 
^T^        clerk  did  not  take  the  deposition  with  perfect  accuracy, 
V.  it  was  not  receivable  in  evidence.     iBeii,  J.  I  would  not 

receive  the  examination  in  evidence,  because  it  was  not 
taken  in  the  words  of  the  witness.]  That  recognizes  the 
distinction  which  is  to  be  drawn  in  these  cases,  namely, 
that  the  examination  cannot  be  taken  unless  in  the  pre- 
sence of  the  prisoner,  in  order  that  he  may  hear  what  ia 
said,  and  have  an  opportunity  of  cross-examining  the 
witness.  [Bett,  J.  In  the  case  you  allude  to,  it  was  the 
declaration  of  a  dying  man.]  But  the  principle  would 
be  just  the  same.  It  has  been  doubted  by  a  very  learned 
Judge  (Chamhre,  J.)  whether  the  mere  reading  over  the 
depositions  which  have  been  taken,  to  a  prisoner,  when 
diey  were  not  taken  in  his  presence,  would  be  sufficient. 
That  doubt,  however,  has  been  removed  by  the  decision 
of  a  leading  case,  and  it  has  been  held,  that  the  reading 
over  the  depositions  to  the  prisoner  is  equivalent  to  an 
examination  in  his  presence.  [  Batfley,  J  •  The  witnesses 
being  present  at  the  time,  so  that  if  the  prisoner  wished 
to  put  any  question  upon  the  examinations,  he  might 
have  an  opportunity  of  cross-examination.]  But  sup- 
pose the  prisoner  chained,  has  not  the  human  voice,—* 
is  deaf  and  dumb,  or  suppose  the  case  of  a  foreigner, 
who  is  utterly  ignorant  of  the  English  language,  or  sup- 
pose, as  in  this  very  case  (for  the  demurrer  has  admitted 
it),  this  man  is  so  ignorant  and  illiterate,  as  to  be  unable 
to  protect  himself  from  the  consequences  of  the  accusa- 
tion, and  cannot  avail  himself  of  the  opportunity  of 
cross-examination,  of  what  advantage  would  the  privilege 
be  to  him  without  legal  advice?  IBayley,  J.  He  may 
suggest  any  question  he  may  think  proper  to  the  Ma- 
gistrate, who  will  put  it  for  him.]  It  is  to  guard  the 
prisoner  against  the  consequences  of  his  own  ignorance, 
that  legal  advice  in  such  a  situation  becomes  necessary. 
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When  he  is  attended  by  an  attorney,  the  latter  receives  1822. 
his  confidential  communications  as  to  the  real  state  of  ^^ 
the  facts,  and  the  attorney  deals  with  those  facts  accord-  ^  «• 
iiig  to  the  principles  of  law ;  and  if  in  his  judgment  and 
eiperienccy  he  thinks  the  prisoner  ought  to  remain  silent, 
and  reser\'e  his  defence  until  the  day  6f  trial,  he  will  so 
advise  him.  [Baifley^  J.  I  have  no  doubt  that  a  prisoner 
against  whom  a  cliarge  is  brought,  may  suggest  to  the 
Magistrate  any  question  in  the  cross-examination  of  the 
witnesses,  which  he  thinks  will  be  of  benefit  to  him.] 
Such  a  privilege,  perliaps,  might  operate  in  the  case  of 
an  ignorant  and  illiterate  man,  to  his  prejudice.  The 
argument  urged  to  the  Court  is,  that  the  prisoner  is 
entitled  to  have  his  attorney  in  attendance  upon  him, 
in  order  that  he  may  have  the  benefit  of  his  coimsel  and 
advice  as  to  the  course  proper  to  pursue.  An  illiterate 
man,  unprotected  by  legal  assistance,  may  imprudently 
suggest  a  question  to  the  Magistrate,  which  may  turn  the 
balance  against  him,  and  the  prejudice  resulting  from  his 
indiscretioo,  may  strongly  operate  to  his  disadvantage 
when  he  comes  to  the  trial.  In  the  very  beginning  of 
a  prosecution  against  a  prisoner,  there  seems  no  good 
reason  why  he  should  not  have  the  same  protection 
which  the  law  allows  him  on  his  trial.  In  a  Court  of 
Justice,  the  prisoner  has  an  undoubted  right  to  have  the 
assistance  of  counsel  and  attorney  in  conducting  his  de- 
fence. The  utmost  skill  and  ingenuity  may  be  necessary 
to  demonstrate  innocence,  and  rebut  a  false  charge;  and 
if  he  be  an  innocent  man,  he  ought,  in  limine,  to  have 
Ibe  same  sort  of  assistance,  in  order  to  avert  that  un- 
merited punishment  to  which,  perhaps,  the  injudicious 
and  erroneous  commitment  of  the  Magistrate  may  subject 
him.  It  has  been  assumed,  that  the  case  of  the  Coroner 
if  distinguishable  from  that  of  the  Magistrate,  but  that 
is  not  so.    The  duties  of  each  are  in  principle  the  same* 
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1829.       The  duty  of  the  Coroner  is  to  inquire  whether  A.,  -B.»  or 
^^^        C,  or  any  body,  has  been  guilty  of  a  particular  offence 
r.  against  a  particular  individual.     On  such  an  inquisition 

LicaiDGB.  ii^p^  seems  to  be  no  doubt  that  counsel  might  attend  on 
behalf  of  the  party  likely  to  be  affected  by  the  proceedings. 
The  Coroner's  is  an  inquest  of  office,  and  if  counsel  may 
attend  before  the  inquisition,  there  is  no  good  reason  why 
the  same  privilege  should  not  be  eitended  to  a  case  before 
Magistrates.  [Bayley,  J.  The  Coroners'  Inquest  is  in 
the  nature  of  a  Grand  Jury ;  it  is  impanneled  for  the 
specific  purpose  of  ascertaining  the  particular  cause  of 
the  death  of  the  deceased,  and  this  is  to  be  done  on  view 
of  the  body.  Besi,  J.  The  Coroners'  Inquest  makes  a 
presentment,  upon  which  the  Justices  of  gaol  delivery 
will  afterwards  act  judicially.  The  inquisition  is  equi- 
valent to  the  finding  of  a  Grand  Jury.]  In  the  case 
where  the  deceased  is  supposed  to  hejelo  de  ie,  there 
can  be  no  doubt  that  the  representatives  of  the  deceased 
may  attend  by  counsel,  in  order  to  avert  the  conse* 
quences  of  such  a  finding  by  the  inquest.  If  counsel 
then  have  a  right  to  attend  before  the  Coroner  on  behalf 
of  persons  remotely  interested,  a  fortiori  he  has  a  right 
to  attend  before  the  Magistrates  for  the  protection  of  the 
party  brought  into  jeopardy  by  the  accusation. 

jtdo/phus,  amicus  curia,  referred  to  Barclee*8  case  (a\ 
as  an  authority  to  shew,  that  the  Coroner  is  to  hear  the 
evidence  on  both  sides  on  an  inquisition  super  viium 
corporis.  He  mentioned,  that  on  a  recent  occasion  (6) 
be  had  looked  into  the  authorities,  as  to  the  right  of 
counsel  to  attend  before  a  Coroner's  Inquest,  and  that 
he  had  in  fact  himself  attended  several  successive  days  as 
Counsel  upon  the  inquisition  alluded  to. 

(€)  S  Sid.  90.  bis  life  on  the  occasion  of  Qaeea 

(h)  Inqnest  upon  tlic  body  of      Cci'ofis€'s  funeral  in  18S1. 
a  person  named  Honry,  who  lost 
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Demman,  C.  S. — In  order  to  support  the  argument  on        182*2. 
the  other  side,  it  was  found  necessary  to  resort  to  old  /T^*^ 

dicta  of  doubtful  authority,  in  order  to  support  an  argu-  v. 

■lent,  which  is  in  opposition  to  every  sound  principle  of 
justice,  good  sense,  and  humanity.  In  no  book  of  au- 
thority can  any  thing  be  found  which  militates  against  the 
privilege  now  claimed.  It  has  been  die  general  practice 
on  almost  all  occasions,  at  least  tacitly,  to  acquiesce  in 
the  right  of  a  counsel  or  attorney  to  attend  the  examina- 
tion of  a  prisoner  before  Magistrates.  Before  the  Co- 
roner, the  right  undoubtedly  exists,  and  it  would  be  con- 
trary to  the  spirit  of  justice  if  it  were  denied.  Amongst 
other  duties  of  the  Coroner's  Inquest,  they  are  to  find 
whether  the  party  supposed  to  have  caused  the  death  of 
the  deceased,  has  or  has  not  fled;  and  that  question  is 
always  put  to  the  jury,  and  if  the  Coroner  did  not  do 
so,  he  would  be  finable.  Upon  an  issue  of  that  kind, 
dierefore,  there  can  be  no  doubt  that  counsel  would 
have  a  right  to  attend  on  behalf  of  the  party.  [Bayky,  J« 
This  distinction  is  to  be  taken  in  the  case  of  the  Co- 
roner's inquisition;  if  the  inquest  is  traversable,  then 
there  appears  to  be  no  right  to  have  counsel,  but  if 
ic  is  conclusive,  th6  party  has  a  right,  before  he  is 
concluded,  to  have  his  counsel  attending  on  his  behalf.] 
Then  the  same  principle  would  apply  to  proceedings 
before  Justices,  under  penal  statutes,  which  are  conclu- 
sive^ where  no  appeal  to  the  Sessions  is  given;  but 
in  the  case  of  Rex  v.  The  Justices  of  Staffordshire,  it 
was  distinctly  laid  down,  that  even  in  proceedings  under 
penal  statutes,  an  attorney  has  no  right  to  be  present 
in  the  justice-room.  [Bayley,  J.  That  case  is  not  to  be 
considered  as  the  solemn  decision  of  the  Court.  The 
opinion  there  expressed,  upon  this  point,  was  merely  the 
obiter  dictum  of  a  single  Judge,  to  which  I  pay  no  respect. 
Abbott,  C«  J.     An  observation  thrown  out  by  a  Judge 
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1822.       merelj  in  the  cooree  of  argameut,  is  not  to  be  considered 
"T^        u  conclusive  of  the  case,  and  ought  not  to  be  urged  as  a 
V.  solemn  decision,]     But  it  is  on  that  dictum  that  the  de« 

fendant's  argument  depends.  iBe$t,  J.  When  a  man  i» 
put  upon  his  trial,  the  practice  is  first  to  inquire  whether 
the  prisoner  be  guilty  or  not  guilty,  and  then  if  he  be 
found  guilty,  to  inquire  whether  he  had  fled.  Abbott,  C.  J. 
That  was  always  done  upon  the  first  arraignment  be- 
fore the  Jury.  The  Clerk  of  Arraigns  first  charged 
die  Jury  to  inquire  whether  the  prisoner  was  guilty 
or  not  guilty ;  and  second,  whether  he  had  fled.  Batf* 
leyt  J.  That  was  the  invariable  practice  on  the  Wes- 
tern Circuit,  and  used  to  ba  such  on  the  Midland  Cir- 
cuit.] The  nature  of  the  proceedings  in  this  particular 
case  shews,  that  there  was  to  be  an  hearing  judicially 
before  the  Magistrates.  They  were  to  decide  whether  or 
not  the  case  amounted  to  a  felony,  and  for  that  pur- 
pose they  required  witnesses  to  be  examined  on  both  sides. 
It  is  said  to  have  been  doubtful,  whether,  before  the 
statute  of  Anne,  c.  9»  any  witness  for  the  prisoner,  even 
upon  his  trial,  could  be  examined,  though  Lord  Coke  (a) 
did  not  entertain  any.  In  consequence,  however,  of  early 
impressions,  an  Act  of  Parliament  was  deemed  necessary, 
to  enable  the  prisoner  to  have  witnesses  sworn  in  his  be- 
half, even  in  a  case  of  life  and  death.  In  this  particular 
case  the  party  is  brought  before  the  JusUces  on  a  charge 
of  felony,  and  the  Magistrates  themselves  appoint  a  day 
on  which  he  is  to  appear  with  his  witnesses  to  prove  his 
innocence.  The  time  is  prefixed  for  that  purpose;  and 
the  question  is,  whether  the  witnesses  are  to  attend  under 
circumstances  which  might  make  their  examination  com- 
pletely unavailing.  [Abbott,  C.J.  In  tliis  case  it  does 
not  appear  from  the  pleadings,  that  the  plaintifi^  was  to 
be  present  for  the  purpose  of  cross-examining  the  v?it« 

(a)  3  Init.  79. 
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nesset  for  the  prosecution,  but  to  conduct  the  examinA^  1822. 
tioQ  of  the  prisoner's  witnesses.]  He  was  to  do  both  {  ^^^ 
for  the  plaintiff's  replication  says,  **  that  he  was  retained  v. 

by  the  prisoner  to  assist  him  with  his  counsel,  skill,  sug-  oLsaioos. 
gestions,  and  ad?ice,  in  making  his  the  said  George 
Bra»H*s  defence  before  the  said  defendants  as  such  Jus- 
tices.'' Thb  imports  that  the  plaintiff  was  not  merely 
to  assist  in  cross-examining  the  prosecutor's  witnesses^ 
but  also  in  examining  such  witnesses  as  would  prove  the 
prisoner's  entire  innocence.  It  does  not  appear  that  the 
prosecutor  was  to  attend.  \^jibboit,  C.  J.  There  might 
have  been  some  examination  of  the  prosecutor's  witnesses 
before  the  warrant  was  granted.  Bay/ey,  J.  What  power 
has  the  Magistrate  to  examine  the  prisoner's  witnesses  on 
oath?]  There  seems  to  be  no  doubt  that  he  has  such  a 
power.  [Bayley^  J.  If  he  had  such  a  pow*er  before  the 
statute  ot  jinnef  then  there  would  be  this  anomaly — ^the 
Magistrate  might  examine  the  witnesses  for  the  prisoner 
on  oath,  but  when  the  prisoner  came  to  take  his  trial, 
they  could  not  be  examined  on  oath.  There  is  no  pro- 
vision  in  the  statute  of  Anne  which  says  any  thing  as  to 
the.  examination  of  the  prisoner's  witnesses  on  oath  be» 
fore  the  Magistrates.  By  sec.  3.  of  that  statute  it  is 
enacted,  '^  that  from  and  after  the  12th  February,  1708, 
all  and  every  person  or  persons  who  shall  be  produced 
or  appear  as  a  witness  or  witnesses,  on  the  behalf  of  the 
prisoner,  upon  any  trial  for  treason  or  felony,  before  he 
or  she  be  admitted  to  depose  or  give  any  manner  of  evi- 
dence, shall  first  take  an  oath  to  depose  to  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  in  such  manner 
as  the  witnesses  for  the  Queen  are  obliged  to  do."  This 
statute  clearly  refers  only  to  the  witnesses  called  for  the 
prisoner  on  his  trial.  Abbott,  C.  J.  I  think  it  will  be 
found  that  the  prosecutor  and  his  witnesses  only  are  to 
be  examined  on  oath,  and  they  are  the  persons  who  are 
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1822,        bound  over  to  give  evidence  at  the  trial.     In  the  de* 
^^^        fendant'a  plea  nothing  is  said  about  the  adjournment  of 
^     V*  the  eiamination  to  a  future  day,  in  order  to  give  the  pri- 

•oner  an  opportunity  of  producing  his  witnesses.  The 
plea  alleges,  ''  that  the  Justices  were  assembled  for  the 
purpose  of  taking  the  information  upon  oath,  touching 
and  concemmg  a  certain  felony,  with  which  the  said 
George  Brown  was  charged,  and  then  in  custody/'  Ac- 
cording to  this,  they  were  merely  to  examine  the  wit- 
nesses which  should  be  produced  touching  the  charge, 
and  therefore  it  is  assuming  something  to  say,  that 
the  witnesses,  who  were  to  be  afterwards  called,  were 
essential  to  the  prisoner's  defence.]  On  the  other  side 
certain  statutes  have  been  adverted  to,  with  a  view  of 
shewing  that  the  defendants  were  justified  in  their  con- 
duct towards  the  plaintiff;  but  those  statutes  (1  Rich.  S. 
c.  3.  and  1  &  2  Phil.  Sf  M.  c.  13.)  evidently  shew  that 
the  examination  of  the  prisoner  must  be  public.  Sup- 
posing then  the  Magistrate  chooses  to  institute  a  private 
examination,  and  say,  ''  1,  in  the  exercise  of  my  autho- 
rity, choose  this  should  be  a  private  examination,  and  I 
won't  permit  you,  the  attorney,  to  attend,"  could  the 
attorney  be  treated  as  a  trespasser  in  going  into  the  Jus- 
tice's room  in  the  exercise  of  that  right,  yNhiehprimA facie 
belongs  to  all  parties?  At  all  events,  if  this  right  of 
private  examination  exists,  would  not  the  plaintiff  have 
been  entitled  to  notice  from  the  Justices  that  they  were 
conducting  a  private  examination  i  Here  there  was  no 
notice  of  that  kind  given  or  stated,  and  therefore  the 
forcible  ejection  of  the  plaintiff  could  not  be  justified. 
If  it  should  be  said,  as  sometimes  it  has  been,  that  such 
persons  have  no  right  to  obtrude  into  the  Justice's  par- 
lour, to  that  it  is  answered,  that  the  Justices  are  not 
bound  to  examine  the  prisoner  in  tlieir  own  private  par- 
kmr,  but  are  required  to  transact  the  business  of  their 
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oflSce  in  the  pablic  justice  room.    [Jbboti,C.3.    It  b        1822. 
very  often  convenient  that  the  examination  of  the  pri- 
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eoner  should  be  private,  and  such  a  mode  of  proceeding    ^     v. 
is  frequently  beneficial  to  the  prisoner  himself ;  for  if  he 
be  an  innocent  man,  he  is  not  subjected  to  public  ex- 
posure ;  and  if  upon  such  examination   the  Magistrate 
finds  there  is  no  foundation  for  the  charge,  he  is  imme- 
diately liberated,  without   any   taint  on   his    character.] 
If  in  this  case  the    plaintiff  had    had   notice  that  the 
examination  was  to  be  private,  then  he  would  take  the 
peril  of  the  intrusion  upon  himself;  but  as  no  such  no- 
tice was  given,  he  merely  exercises  his  right  as  an  attorney, 
of  entering  the  justice  room,  which  b  prm&  facie  an 
open  Court.    [Abbott,  C.J.  The  law  would  be  the  same^ 
whether  the  Justice   sat  in  a  private   room,  or  in  his 
public  office.    If  the  right  claimed  by  the  plaintiff  is 
lawful,  it  is  an  universal  right.]     "^There  is  a  second  point 
raised  upon  these  pleadings,  namely,  supposing  the  plain- 
tiff had  a  right  to  be  present  to  give  his  legal  assistance 
to  the  prisoner,  still,  whether  such  a  right  would  justify 
him  in  breaking  and  entering  the  justice  room,  to  assert 
the  right  of  a  third  person.     It  is  difficult  to  conceive 
how  this  can  be  said  to  be  the  right  of  a  third  person, 
and  not  of  the  attorney  himself.     Unless  it  is  his  own 
right,  which  he  enjoys  in  common  with  the  rest  of  the 
public,  be  could  not  assert  it  as  the  right  of  a  third 
person.    The  right  is  claimed  on  a  much  broader  ground, 
and  it  must  be  claimed  at  once  as  a  public  right.    [Bajf^ 
Imft  J.  That  would  make  the  Magistrate's  room  a  public 
Coort  of  Justice^  and  consequently  all   persons  would 
liave  a  right  to  enter.]    The  proceedings  in  this  particular 
case  were  not  secret.      There  were  a  great  number  of 
poor  persons  present  who  had  nothing  to  do  with  the 
proceedings  immediately    before  the  Justices,   and  the 
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1022.  plaintiff  being  the  only  attorney  m  the  room,  be  is  se« 
lected  for  this  forcible  ezpukion*  He»  therefore,  bad  no 
other  coarse  to  adopt  but  to  endeavour  to  assert  his  right, 
CoLMMDcm.  ^  acquiesce  in  the  assumed  authority  of  the  Justices. 
IJbbaii,  C.  J.  If  you  put  the  case  upon  die  ground  that 
other  persons  were  there,  you  must  shew  that  they  were 
diere  lawfully.]  If  an  attorney  is  retained  to  attend  the 
eiamination  of  a  prisoner  on  a  charge  of  murder,  for 
eiample,  he  is  to  make  hb  way  into  the  justice  room 
in  the  best  way  he  can,  and  exercise  his  right  with  as 
much  firmness  as  is  necessary.  It  is  his  bounden  duty 
to  take  care  and  attend  to  the  instructions  of  his  client ; 
and  even  upon  the  ground  of  the  juM  tertU  he  would  be 
justified  in  so  acting.  That  is  precisely  the  present  case ; 
the  plaintiff  ia  retained  on  behalf  of  a  prisoner  to  attend 
his  examination.  Acting  upon  that  retainer,  he  peace- 
ably, but  firmly,  asserts  that  right.  He  does  not  com- 
mit a  trespass  in  the  first  instance,  but  the  trespass  is 
committed  upon  him,  in  the  assertion  of  his  right  to  be 
present  at  the  examination.  It  is  not  necessaiy  in  the 
present  case  to  contend,  that  the  Magistrates  are  bound 
to  admit  every  body ;  but  in  answer  to  this  action  they 
must  shew  that  they  have  a  right,  not  merely  to  ex- 
clude the  plaintiff,  but  every  body  else.  These  are  the 
topics  upon  which  the  plaintiff  rests  his  case.  It  is 
submitted,  under  the  statute  1  &  2  Phil.  If  JIf  .,  and  con- 
siderii^  the  practice  which  has  uniformly  prevailed  under 
that  statute,  and,  consistently  with  the  first  principles  of 
justice,  that  an  attorney  has  a  right  to  be  present  at  the 
examination  of  a  prisoner  charged  with  felony,  and  that 
das  right  belongs  to  him  in  his  professional  character, 
whatever  may  be  the  case,  where  the  party  claiming  the 
right  b  an  ignorant,  illiterate,  and  incompetent  person,    • 

Coleridge^  in  reply,  was  stopped  by  the  Court. 
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•  ABBoiPTyC.J.-<-^If  I  tboiigbt  our  decisKMi  ki  fiivor        IWXU 
^  the  pmeat  defcndanU  would  be  productive  of  anjr 
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^poold  ID  generd  tend  to  the  abridgmeut  of  the  liberty 


of  the  tub^ecl,  which  mey  be  considered  as  the  greatest 
of  aU  incodvenieoces  in  the  administration  of  justice,  I 
should  pause  before  I  pronounced  my  jvdgfncnt     Being 
perfectly  convinced  that  such  a  decision  can  bate  no  suck 
efiec^  and  thinking,  on  the    contrary,   thait  considerinf 
the  nattier  in  an  enlarged  view,  it  is  more  beneficial  tOi 
the  sttljeot,  diat  these  examinations  shouM  be  couducted- 
without  the  presence  of  attomies  than  with  them,  I  dor 
not  see  any  reason  why  I  should  postpone  for  any  time, 
the  delifering  of  that  opinion  which  I  have  formed.    The 
pkiotiff  cannot  succeed  in  this    action  unless>  he  can 
establish,  that  every  person  who  is  brought  before  the 
Magistrates,  charged  with  felony  or  other  crime,  (and  I 
cannot  distinguish  between  one  and  the  other)  has  a  right 
upon  such  examination  to  have  the  presence  and  assbt* 
anee  of  some  person  who,  by  his  profession  and  educ»* 
tion,  Bsay  be  skilled  in  the  law.    An  attorney  certainty 
has  no  right  to  give  his  attendance  on  such  an  occasion, 
inasmuch  as  it  is  not  the  proper  duty  of  an  attorney,  as 
such,  so  to  act ;  for  it  is  merely  in  the  absence  of  the 
party  that  he  is  to  appear^  and  not  when  the  party  is 
himself  personally  present.    If  he  is  to  appear  on  the 
behalf  of  the  party  in  his  presence,  then  he  attends  as 
his  counsel  and  advocate.    Now  if  there  be  any  such 
righty  one  should  have  expected  to  find  it  recognized  in 
some  book  of  authority;  but  undoubtedly  there  is  no 
book  in  which  it  is  m  any  way  recognized.    In  practice, 
Justices  do  on  many  occasions  permit  the  presence  of 
persons  learned  in  the  law.    Tliey  do  so  very  often,  and 
there  are  cases  in  which  it  may  be  convement  for  them 
ao  to  do.    Where  doubts  and  difficulties  present  them* 
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1822.        seltesi  or  tre  likelj  to  present  themselves  in  the  coarse 

"JT^^        of  m  ezaminatioD  of  a  prisoner,  it  may  be  fitting  that' 

9.  they  should  have  the  benefit  of  the  assbtance  of  other 
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persons  skilled  in  the  law;  though^  we  most  assume, 
that  the  Justices  themselves  are  by  no  means  ignorant  of 
the  law  or  unqualified  to  discharge  their  duty ;  and  when« 
ever  those  cases  do  occur,  I  believe  it  is  found  that  the 
Magistrates  are  not  only  willing  to  have  such  assistance, 
but  are  often  desirous  of  the  presence  of  professional 
men.  It  by  no  means  follows,  however,  as  a  conse- 
quence, that  the  admission  of  this  class  of  persons  to 
be  present  on  some  occasions  would  confer  a  right  to 
be  present  on  all ;  and  the  case  on  the  part  of  the  plain- 
tiff cannot  be  sustabed,  without  shewing  that  they  have 
a  right  to  be  present  on  all.  Indeed  it  is  impossible  to 
distinguish  between  the  case  of  one,  and  several  persons, 
because,  if  one  has  a  right  to  be  present  at  the  examina- 
tion of  a  prisoner,  many  may  insist  upon  the  same  right. 
I  cannot  distinguish  between  the  case  of  this  particular 
individual,  and  that  of  any  other  person.  If  the  attor- 
ney has  a  right  to  be  present,  he  may  obtain  such  in- 
formation as  may  tend  to  frustrate  the  administration  of 
justice,  by  knowing  who  the  persons  are  who  are  likely 
to  be  accused;  for  if  but  one  only  of  several  persons 
implicated  in  the  crime  happens  to  be  in  custody,  by  this 
means  the  others  may  be  got  out  of  the  way,  and  escape 
detection.  There  would  therefore  be  great  inconvenience 
in  establishing  such  a  right  on  all  hands,  and  on  all 
occasions.  But  if  there  be  a  right  in  the  party  accused 
to  have  the  presence  of  some  legal  person  on  his  behalf, 
it  seems  to  me  to  be  impossible  to  say,  that  the  party  who 
prefers  the  prosecution  has  not  an  equal  right  to  have  the 
presence  and  assistance  of  some  legal  person  on  his  be- 
half. The  consequence  of  having  persons  on  each  aide> 
49f  tjiat  descriptioui  would,  in  many  cases,  lead  t6  great 
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•ineoiMrenieiice^  and  certainly  to  great  expense.  That  1822. 
alone  is  a  reason  why  it  should  not  be  allowed ;  but,  in  ^'^ 
maiqr  cases,  it  woyld  be  highly  prejudicial  to  the  prisoner  «. 

under  examination,  because  it  is  much  more  likely  that 
the  prosecutor  should  be  able  to  have  the  presence  of 
legal  advisers,  than  tlie  party  who  is  accused.  That  is 
more  likely  to  happen  in  the  one  case  than  in  the  other. 
On  the  other  hand,  if  the  privilege  is  to  be  confined  to 
the  prisoner,  which,  it  is  supposed,  would  have  an  in- 
fluence with  the  Magistrate  in  bis  favor^  it  seems  to 
me  that  the  Magistrate  would  be  as  likely  to  commit^  or 
be  as  ready  to  discharge  the  party,  as  he  would  in  any 
case  where  he  was  allowed  to  exercise  his  own  judgment 
and  discretion.  The  same  consequences  therefore, 
would  be  just  as  likely  to  follow  in  the  one  case,  as  in  the 
other.  What  is  the  nature  of  the  inquiry  at  which,  the 
plaintiff  now  insists  upon  his  right  to  be  present  i  It  is 
not  a  trial ;  the  Magistrates  are  not  assembled  in  any 
tiling,  which  can  be  properly  called  a  Court.  The  pro- 
ceedings on  the  part  of  the  Magistrates  are  merely  pre- 
liminary, in  order  to  ascertain  whether  there  is  sufficient 
ground  to  commit  the  party  for  trial  by  the  country. 
•Before  the  Grand  Jury  also  the  proceedmgs  are  pre- 
liminary. If  the  party  accused  has  a  right  to  have  the 
assistance  of  some  person  on  his  behalf  at  the  first  pre- 
liminary inquiry,  it  would  be  exceedingly  unjust  to  say, 
that  he  has  not  an  equal  right  to  have  the  like  assbtance 
•on  the  second ;  and  I  find  it  very  difficult  to  distinr 
guish  between  the  one  and  the  other,  in  the  consideration 
of  this  question.  Being  only  a  preliminary  investigation 
of  the  case  in  both  instances,  it  seems  to  me,  that  they 
^re  both  to  be  governed  by  the  same  rule.  This  is  the 
case  of  a  man  who,  in  his  examination  before  Justices, 
clesires  to  have  the  presence  of  some  person  who  is  not 
flowed  to  examine  the  witnesses  with  his  own  lips,  but 
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1822.       ^ho  ^hall  be  able  to  instruct  the  prisoiier  how  to  do  lo^ 
^^^        and  to  give  him  advice  and  assistance  in  the  coime  he  ia 
V.  to  adopt.    That  is  a  very  different  thing  froni  having 

^^^**  the  presence  of  such  a  person  on  the  trial  of  the  party 
accased.  It  seens  to  me,  that  the  aclcnowledgment  of 
auch  a  right  (and  in  the  very  first  instance  this  is  claimed 
as  a  right)  would,  in  many  cases»  occasion  the  greatest 
possible  inconvenience;  the  inconveniences  even,  with 
•respect  to  personal  liberty,  would  be  greater  than  those 
which  now  exist.  I  think  it  is  much  better  and  safer 
to  leave  it  to  the  discretion  of  the  Justices  whether,  upon 
occasions  like  the  present,  a  legal  adviser,  on  behalf 
of  the  party  accused,  shall  enter  their  room  to  hear  their 
proceedings^  and  give  such  assistance  as  he  can  to  his 
client  during  the  investigation  of  the  case.  It  is  much 
better  to  leave  it  to  the  discretion  of  the  Justices  than 
to  say  diat  he  shall,  in  all  cases,  be  bound  to  admit  every 
person  who  introduces  himself  as  the  legal  adviser  of 
the  prisoner.  I  think  there  is  no  authority  in  favor 
of  the  right  now  claimed.  The  plaintiff  rests  his  case 
upon  the  trial  of  a  right,  and  thinking  that  tbb  will  be 
the  establishing  of  the  right  in  all  cases,  I  am  of  opinion 
we  ought  not  to  do  that  which  must  be  productive  of  so 
many  inconveniences. 

Batley,  J. — I  am  of  the  same  o|Nnion.  This  is 
not  a  question  upon  a  summary  conviction,  and  not 
any  question  where  the  decision  of  the  Magistrates  will 
be  conclusive  against  the  par^ ;  and  whenever  a  ques* 
tion  of  that  kind  shall  arise,  I  hope  I  shall  not  be 
bound  oondnsively  by  any  obUer  dictum  which  may 
have  fallen  from  me  in  Mes  v.  TAe  Justices  of  Stafford' 
Mre.  Whenever  that  point  shall  be  distinctly  raised, 
nsy  mind  will  be  open  upon  it,  and  I  shall  be  ready  to 
iMar  it  discussed  on  the  one  side  and  the  other,  and  give 
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ny  opinioo  npon  deliberate  considenition.  This  is  not  a 
qaeslioo  whether  the  Magistrates  are  to  eiercise  a  discro- 
tioo,  whether  ao  attorney  shall  or  shall  not  be  admitted 
into  ibeir  room.  The  qiiestioo  here  is,  whether  the  peiw 
son  against  whom  the  charge  is  made,  has  a  right  to  insist 
that  he  shall  have  a  person  present  in  order  to  give  him 
legal  advice  and  assistance.  I  do  not  fomid  my  opinion 
upon  any  distinction  between  attorney  and  counsel,  but 
I  form  it  upon  the  principle  that  upon  the  examinatkm 
before  the  Magistrates  on  a  charge  of  felony,  the  party 
accused  has  no  right  to  insist  upon  having  the  presence 
of  a  legal  adviser  as  a  matter  of  right.  My  opinion  is^ 
that  neither  the  prisoner  on  the  one  hand,  nor  the  prose* 
cutor  by  whom  the  charge  is  made,  on  the  other,  has  any 
right  to  have  a  legal  adviser  present ;  and  in  giving  this 
ofrinion,  I  have  had  in  view  the  provisions  of  the  statute 
1  &  d  P.  4r  Jf*  c.  Id.  s.  4.  That  statute  poinU  out  in 
explicit  terms  the  duties  which  the  Magistrates  are  called 
npon  to  discharge.  They  are  **  to  take  the  examination 
of  the  prisoner,  and  the  information  of  those  persons  who 
bring  him  before  them,  on  the  charge  of  felony ;  and  the 
fiict  and  circumstances  thereof,  or  as  much  thereof  as 
shall  be  material  to  prove  the  felony,  shall  be  put  in 
writing.'*  I  am  by  no  means  satbfied  with  those  authori- 
ties which  have  been  relied  upon  by  the  counsel  for  the 
defendants.  I  differ  from  those  authorities  which  say  that 
the  Magistrate  has  no  discretion,  and  that  he  is  not  to 
jud|ge  of  the  probability  of  the  case,  and  of  the  credit  of 
the  witnesses  who  are  brought  before  him  to  support  a 
diaige  ot  felony.  I  think  the  Magistrate  has  a  right  t# 
exercise  his  6wn  discretion  in  such  cases,  and  that  he 
is  bound  to  do  it,  and  he  ought  not,  as  it  seems  to  me, 
to  commit  the  party,  unless  he  thinks  there  is  a  primi 
fade  case  made  out  by  witnesses  whom  he  may  think 
entitled  to  a  reasonable  degree  of  credit.    But  when  that 
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.1822.        u  ^  case,  it  is  his  duty  to  commit    The  Magistrate  is 
generally  a  man  of  good  education,  and  who,  to  a  certain 


Cox 


.COLSRIDaS. 


«.  degree,  possesses  legal  notions,  and  he  is  bound  to  act 

impartially  between  tlie  prosecutor  on  the  one  hand,  and 
the  prisoner  charged  on  the  other.  If  the  person  charged 
is  really  innocent,  he  would  be  competent,  however  igno-> 
rant,  to  suggest  to  the  Magistrate  such  topics  as  he  thotight 
.would  be  of  advantage  to  him,  in  ord^r  that  the  Magis- 
trate might  sift  the  story  to  the  bottom ;  and  the  Magis- 
trate, standing  indifferent  between  the  one  side  and  die 
odier,  is  the  only  legal  adviser  which  the  party  has  a  right 
to  insist  shall  be  prenent  at  the  time  of  the  inquiry.  There 
are  many  instances  in  which,  in  the  exercise  of  a  just 
discretion,  die  Magistrate  would  give  to  the  party  the  pri- 
vilege of  having  a  professional  person  present  on  his  be» 
half;  but  still  I  should  say  that  that  was  a  privilege  only, 
and  not  a  right,  and  that  the  Magistrate  is  to  exercise  his 
own  discretion  upon  the  subject.  No  person  has  a  right 
•to  say,  against  the  will  of  the  Magistrate,  '^  I  shall  force 
myself  upon  you ;  for  I  have  a  right  to  conduct  the  case, 
on  the  part  of  the  prisoner,  against  whom  the  chaige  is 
made.**  I  think  there  is,  to  a  certain  degree,  an  analogy 
between  the  inquiry  before  the  Magistrate,  and  that  before 
the  Grand  Jury.  Tlie  Grand  Jury  hears  a  case  ex  parte, 
and  ex  parte  only,  and  though  it  may  be  said  to  be  ex- 
tremely hard,  that  a  person  should  be  deprived  of  his 
liberty  merely  upon  an  inquiry  before  Magistrates,  where 
he  alone  is  present  to  examine  the  witnesses  brought  for- 
ward against  him,  and  where  he  has  not  the  advantage  of 
legal  assistance,  yet  the  case,  when  it  is  brought  before 
the  Grand  Jury,  is,  with  respect  to  him,  still  harder,  be^ 
.cause  there  the  evidence  is  given  in  his  absence ;  he  can 
have  no  witness  or  person  attending  on  his  behalf  to  avert 
the  finding  of  the  bill  of  indictment  by  die  Grand  Jury, 
3(which  is  to  be  the  foundation  of  his  subsequent  trial. 
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Tliere  he  is  absolutely  defenceless^  and  has  no  opportunity  >  18*22, 
whatever  of  beii^  heard  by  counsel  or  attorney.  There  ^^^ 
is  no  authority  which  says  that  the  party  against  whom  v. 

the  charge  is  made  has  the  right  which  is  now  claimed.  ^I'Kbidoi. 
I  believe  this  is  the  first  instance  in  which  the  right  was 
ever  claimed,  and  when  we  look  back  to  the  statute  of 
PUL  4r  M.p  under  which  the  Magistrate  now  acts,  and 
considering  how  the  law  stood  at  that  period  of  time,  at 
least  as  far  as  respects  the  witnesses  adduced  on  the  part 
of  the  prisoner,  it  cannot  be  supposed,  that  at  that  period 
the  party  had  a  right  to  have  an  attorney  present  attending 
on  his  behalf  to  examine  the  witnesses.  But  it  may  be 
considered,  that  that  is  not  a  fair  mode  of  putting  the 
question,  because  at  that  time,  however  beneficial  it  might 
have  been  to  the  party  to  have  some  person  present  to 
cross-examine  the  witnesses  for  the  prosecution,  and  ad- 
duce evidence  on  his  own  behalf,  still  the  right  did  not 
then  exist.  Therefore  I  shall  not  found  my  opinion  upon 
the  circumstance,  that  at  the  period  when  the  statute  of 
Phil.  4r  M.  passed,  the  party  had  no  right  to  have  wit^ 
nesses  examined  on  his  behalf.  I  put  the  case  on  the 
broad  ground,  that  it  is  entirely  in  the  discretion  of  the 
Magistrates  whether  they  will  or  will  not  admit  any  person 
besides  the  witnesses  for  the  prosecution  and  the  person 
charged,  and  it  being  matter  of  discretion  in  him,  the 
person  against  whom  the  charge  is  made  is  not  entitled 
to  claim  as  matter  of  right,  to  have  an  attorney  present. 

HoLBOYD,  J. — I  am  of  the  same  opinion.  I  think 
the  right  claimed  in  the  present  case,  namely,  for  an  attor-^ 
ney  of  this  Court  to  act  upon  the  retainer  of  a  person 
charged  with  felony  before  Magistrates — not  only  to  give 
his  advice  to  the  party  charged,  but  to  examine  the  wit- 
nesses adduced  on  his  behalf,  and  also  to  cross-examine 
the  witnesses  for  the  prosecution,  cannot  be  legally  sup- 
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J82f.       ported*     I  mean,  it  caonot  be  mipported  as  a  matter  of 
"T"^        abstract  positive  right.    The  Magistrate,  in  the  discharge 
V.  of  his  office,  appears  to  me  not  to  be  acting  as  a  Judge  io 

CouuiiDci.  ^  Court  of  Justice.  His  authority  is  to  inquire,  and  be 
is  necessarily  invested  by  law  with  power  for  that  purpose, 
and  the  law  presumes  prima  facie  that  the  Magistrate, 
who  is  appointed,  is  properly  quali6ed  for  the  administra- 
tion of  the  law.  It  is  to  be  presumed  pnW^cie  that  the 
Magistrates  will  do  their  duty  faithfully  and  honestly,  and 
if  they  do  not,  they  are  punishable.  The  law  intrusts  the 
Magistrates  with,  and  confers  upon  them,  the  power  of 
investigating  and  of  inquiring  whether  there  be  suflBcient 
ground  to  commit  the  party  accused,  so  that  there  shall 
be  further  inquiry  into  the  charge  made  against  him.  The 
law  gives  the  power  to  him  to  do  that,  and  not  to  any 
other  person,  whom  the  prisoner  charged,  thinks  fit  to 
bring  with  him  for  the  purpose  of  examining  tlie  witnesses* 
I  apprehend  the  claim  which  is  at  preseut  made,  goes  to 
the  extent  that  the  prisoner  who  is  charged,  might  have 
any  person  whom  he  supposed  skilled  in  the  law  to  act 
for  him ;  because,  though  the  person  claiming  on  this  re- 
cord is  claiming  as  an  attornt^y  of  this  Court,  yet  the  pro- 
per province  of  an  attorney  does  not  go  to  the  esaminatioa 
of  witnesses,  nor  to  an  interference  in  the  invest^ation  of 
the  charge,  itself,  llie  province  of  an  attorney,  is  no 
more  than  to  be  put  in  the  place  of  the  principal ;  that 
is,  to  act  for  him  in  the  suit  in  which  his  principal  is 
engaged.  By  the  common  law  the  party  was  not  entitled 
to  appear  by  attorney,  tmless  his  personal  attendance  vras 
dispensed  with  under  the  special  circumstances  of  the 
case,  and  then  it  was  by  writ  out  of  Chanceiy.  Formerly 
attomies  were  never  admitted  to  appear  for  the  party  him- 
self in  the  first  instance,  and  whenever  the  defendant  or  the 
plaintiff  could  appear  in  person,  he  was  not  at  liberty  to 
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•ppesr  to  or  bring  in  sctioii  by  attorney.  Lord  Coke  (a)  1822. 
lay*  this  down  broadly,  and  he  mentions  a  case  where  an  ^1^ 
appeal  of  mayliem  was  brought,  in  which  the  plaintiff  _  v. 
appeared  by  attorney,  and  declared  against  the  defendant, 
''  who  prayed  that  the  plaintiff  might  be  remanded,  for  diat 
he  could  not  appear  by  attorney,  and  if  the  plaintiff  ap- 
peared not,  that  he  might  be  nonsuited ;  against  which  the 
counsel  of  the  plaintiff  objected,  that  the  plaintiff  in  appeal 
of  uBkayhem  might  appear  by  attorney ;  for  that  it  might  be, 
that  he  was  so  wounded  as  he  could  not  appear,  and  for 
aathority  cited  21  Hen,  7  ;  to  which  answer  was  made  by 
the  counsel  for  the  defendant,  and  resolved  by  the  whole 
Court,  that  the  plaintiff  could  not  appear  by  attorney ;  for 
the  defendant  may  demand  oyer  of  the  main,  &c.  which 
shall  be  peremptory  to  him,  beii^  a  trial  of  the  mayhen^ 
which  is  a  trial  which  the  law  giveth  him."  I  mentiou 
this  merely  for  the  purpose  of  shewing,  that  the  feet  of 
the  plaintiff  being  an  attorney,  considered  with  reference 
to  the  province  and  duties  of  an  attorney,  makes  no  differ- 
ence in  this  case,  so  as  to  narrow  the  claim  of  the  party, 
if  he  be  entitled  to  have  any  person  present  assisting  him 
in  his  examination.  The  business  of  the  attorney  is  only 
to  appear  for  a  party,  and  act  for  him  in  his  absence,  and 
he  is  put  exactly  in  the  place  of  his  client ;  but  that  is 
not  so  upon  an  inquiry  where  the  principal  is  necessarily 
present,  and  in  such  a  case  the  attorney  has  no  right  to 
interfere  in  the  administration  of  justice ;  which  in  that 
case  is  committed  to  the  Magistrate  only.  It  is  no  more 
his  duty  as  an  attorney  to  do  that,  than  it  is  the  duty  of 
any  other  who  may  be  supposed  to  be  skilled  m  the  law. 
Neither  is  there  any  authority  to  be  found  in  the  law,  nor 
is  it  agreeable  to  the  practice,  as  received  or  understood^ 
that  persons  who  are  charged  with  a  crime  have  a  right 
to  legsl  advice  and  assistance,  when  the  duty  is  thrown 

(«)  S  Inst.  c.  8.  p.  SIS. 
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1828.        upon  tlie  Magistrate  of  inquiring  whether  there  is  suflMen( 
^T^        in  the  case,  on  the  oath  of  the  witnesses,  to  justify  him  ia 
V.  sajbg  that  there  shall  be  a  further  inquiry  into  the  charge. 

This  b  the  duty  of  the  Magistrates,  and  no  one  attending 
on  behalf  of  the  prisoner,  has  a  right  to  interfere  with  thai 
duty.  It  is  very  convenient  and  very  advisable  on  many 
occasions  when  doubts  arise,  that  the  Magistrate  should 
have  the  assistance  of  a  person  skilled  in  the  law,  to  give 
him  information,  if  it  is  required,  and  whenever  such  occa- 
sions arise,  the  Magistrate,  in  the  anxious  discharge  of  hii 
duty,  will  require  such  assistance  in  the  first  instance,  leaf 
any  mistake  should  be  made  disadvantageous  to  the  parQ 
accused.  But  that  does  not  go  to  establish  that  the  par^ 
has  a  right  to  have  any  person  brought  forward  to  assisi 
the  Magistrate  in  the  execution  of  his  duty.  It  is  entire!} 
a  matter  in  the  Magistrate's  discretion ;  for  when  a  suffi- 
cient ground  is  established  upon  evidence  to  jusdfy  the 
commitment,  the  Magistrate  sends  the  matter  for  further 
inquiry.  I  think  the  prisoner  who  is  charged  has  no 
ground  as  a  matter  of  right  to  insist  that  any  person  shall 
attend  on  his  behalf  during  the  inquiry. 

Best,  J. — I  also  am  of  the  same  opinion.  In  thii 
particular  case  the  party  is  brought  before  the  Justicei 
on  a  charge  of  felony,  and  the  Justices  very  properly  in- 
stitute an  inquiry  whether  tliere  are  sufficient  grounds  U 
commit  him  for  trial.  It  is  asked,  in  this  case,  whetbei 
the  party  is  not  at  least  entitled  to  counsel  and  advice 
during  his  examination  i  I  should  be  sorry  to  pronounce 
that  in  no  case  should  the  party  have  the  benefit  of  coun- 
sel ;  but  it  is  much  better  that  there  should  be  some  bard- 
sliip  suffered  in  the  individual  case,  than  that  the  public 
should  sustain  great  detriment,  by  the  recognition  of  diis 
as  a  general  right ;  for  I  have  no  doubt,  that  if  the  right 
here  contended  for  is  conceded,  the  public  will  sustain 
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cdimderable  prejudice.  It  is  tiot  left  to  the  discretion  i822. 
of  the  Magistrates  whether  they  will  or  will  not  admit  the  ^^^^ 
attorney  into  their  room,  llie  plaintiff  says  he  has  a  right  «. 

to  be  present  at  the  examination  of  the  prisoner.  He  has 
no  such  rq;ht  by  any  law  with  which  I  am  acquainted,  nor 
can  be  be  present  at  any  private  examination ;  for  if  the 
attorney  has  a  riglit  to  be  present,  there  will  be  an  end  to 
the  utility  of  such  examinations.  It  must  occur  to  every 
body  at  all  acquainted  with  the  administration  of  justice, 
that  private  examinations  are  often  necessary  to  the  ends 
of  justice.  Suppose  the  case  which  had  been  just  put 
by  the  defendant's  counsel  in  argument,  where  one  of  a 
gang  of  poachers  is  taken  up ;  if  the  attorney  is  to  be  pre- 
sent at  the  examination  of  that  individual,  he  may  convey 
such  information  to  the  other  parties  as  will  prevent  their 
apprehension.  Again,  suppose  the  case  of  stolen  goods, 
which  are  concealed,  may  not  the  attorney,  if  he  is  allowed 
to  be  present  at  the  examination,  communicate  informa- 
tion by  which  those  goods  may  be  removed,  and  thereby^ 
destroy  the  evidence  which  the  finding  of  them  in  the 
place  of  concealment,  would  afford,  in  order  to  make  out 
the  case  against  the  prisoner  ?  It  is  said  by  the  plaintiff 's 
counsel,  that  as  the  prisoner  himself  must  be  present  at 
the  examination,  he  might  make  his  communication  after^ 
wards  to  his  attorney,  and  thereby  effect  the  same  object 
as  well  as  if  the  attorney  himself  were  present.  But  the 
Magistrate,  if  thinks  proper,  may  take  care  that  no  such 
conmiunication  shall  take  place ;  he  may  cut  off  any  in* 
tercourse  with  the  prisoner  which  is  likely  to  interrupt  the 
investigation  of  truth,  and  prevent  the  detection  of  crime. 
I  think  that  arguments  of  convenience  or  inconvenience, 
have  little  to  do  with  the  present  question.  We  must 
decide  according  to  the  law  as  we  find  it.  If  the  law, 
as  it  stands,  is  productive  of  inconvenience,  it  is  not  for 
us  to  correct  it;  it  is  for  the  Legislature  to  give  us  a  new 
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IdSt.       rrie;  weare  only  to  inquire  what  the  hw  b  at  pMMk 
^^^        It  b  imisted  that  the  inquiry  before  die  Jnatkei  ■  » 
9.  judicial  inqniry.     If  it  it,  nndonbtedly  it  is  open  to  A 

parties,  and  all  persons  have  a  right  to  be  present,  wad 
if  properly  authorized  may  do  what  thej  think  proper  m 
Older  to  assist  the  Magistrates  m  forming  tiiehr  jndgnenL 
But  there  is  no  authority  whatever  upon  which  it  is  pot- 
siUe  to  argue  that  there  is  a  judidsl  inquiry,  it  is  nodiiig 
like  a  judicial  inquiry,  and  it  will  not  be  found  upon  aa 
examination  of  the  law,  that  the  Magistrate  u  6iially  to 
decide  upon  the  guilt  or  innocence  of  the  party  accused; 
but  that  he  is  merely  to  ascertain  whether  there  b  «if» 
cient  ground  to  deprive  him  of  hb  liberty ;  whether  be  b 
to  be  committed  for  trial  or  discharged  altogether* 
With  the  passage  referred  to  in  Dalton^s  Jmtiee  I  do 
not  agree,  and  I  am  warranted  in  saying,  that  that  caa- 
not  be  law  by  the  observation  quoted  from  %  HaMtd 
P.  C.  c.  15.  p.  140;  because,  according  to  that  pasflipf 
the  Magbtrate  has  a  right  and  ought  to  discharge  At 
prisoner,  if  it  manifestly  appears  that  no  crime  was  coah 
mittedy  or  that  the  cause  for  which  alone  the  par^vai 
suspected  was  totally  groundless.  But  in  order  to  ascer- 
tain whetlier  there  b  any  ground  for  the  charge,  die 
Jusdces  must  enter  into  an  examination  of  the  witnesaei 
on  both  sides.  The  meaning  of  that  b  thb;  if  he  fiads 
that  the  evidence,  on  the  part  of  the  prosecution,  eeUh 
blishes  nothing  like  a  primA  facie  case,  then  it  b  Ui 
duty  to  discharge  the  prboner.  That  book  supplies  at 
with  very  little  information  as  to  what  was  the  practice  b 
the  examinaiion  by  Justices  before  the  statute  of  1  fc 
2  P.tf  M.  The  only  passage  that  I  can  find  upon  tkii 
subject  is  in  DaUon,  c.  l65,  p.  381,  and  I  think  tUs 
must  be  taken  to  be  the  law.  He  says,  <<  it  seemetb  jost 
and  right  that  the  Justices  of  Peace,  who  take  infonMh 
lion  against  a  felon  or  person  suspected  of  felony  shouU 
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take  and  certify,  as  well  such  infonnation,  proof,  and        1832. 
eridenoe,  as  goeth  to  the  acquittal  or  clearing  of  the  pri- 
looer,  as  such  as  makes  against  the  prisoner;  for  such  «. 

information,  evidence,  or  proof  taken,  and  the  certifying  ^ 

thereof^  by  the  Justice  of  Peace,  is  only  to  inform  the 
King,  and  his  Justices  of  gaol  delivery,  of  the  trudi  of  the 
BNitter/'  It  is  not  to  be  taken  tlierefore^that  he  is  to  de- 
cide upon  the  matter  judicially,  but  he  is  to  take  the  in- 
formations whether  they  go  to  the  acquittal  or  conviction 
of  the  prisoner,  and  to  transmit  them  to  the  Justices  of 
gaol  delivery,  in  order  that  they  may  decide  upon  the 
matter;  and  that  law  is  confirmed  by  the  statute  of  1  &  2 
P.  Sf  M.  For  what  purpose  was  that  statute  passed  I  It 
was  not  passed  to  give  the  Justices  or  Coroners  authority 
judicially  to  decide  upon  the  cases  brought  before  them, 
but  for  the  purpose  of  correcting  those  abuses  which  had 
grown  out  of  the  previous  statute,  1  Ric,  S.  referred  to  in 
the  argument.  By  that  statute,  the  Magistrates  were  au- 
thorised to  discharge  the  prisoner  upon  bail.  The  Magis- 
trates, it  seems,  abused  the  authority  which  that  statute  gave 
them,  and  had  discharged  persons  upon  bail  who  ought  not 
to  have  been  discharged;  and  therefore  the  stat.  3  Hen.  ?• 
c.  3.  was  passed  to  restrain  the  authority  of  the  Magistrates. 
By  the  first-mentioned  statute  every  Magistrate  was  al« 
lowed  to  discharge  persons  at  his  discretion,  to  be  on  bail 
where  they  were  only  suspected  of  felony,  whereby  many 
offenders  had  escaped  justice ;  and  by  the  second,  farther 
provisions  were  made  for  restraining  the  abuses  which  had 
grown  up ;  but  it  being  found  that  the  statute  Hen.  7.  had 
not  that  effect,  the  I  Si2  P.t^  M.  was  passed ;  not  to 
give  any  judicial  authority  to  the  Justices  to  inquire  into, 
and  determine  the  cases  brought  before  them,  but  to  pre* 
vent  the  abuses  which  had  existed  under  the  precedirq^ 
statutes.  By  1  8c  2  P.  4r  M .  the  Justices,  before  they 
udmit  the  party  to  bail,  shall  take  the  examination  of  the 
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1822:        (>rt8oner  and  the  infonnation  of  those  who  bring  him,  of 
^^"^        the  fact  and  circamstances  of  the  felony,  and  the  same  or 
o.  as  much  as  shall  be  matenal  to  prove  the  felony,  shall  be 

pot  in  writii^  before  they  make  bailment.  Why  are  they 
to  take  the  examination  i  Why,  in  order  that  it  may  be 
seen  whether  they  have  abused  their  authority, — whether 
they  ought  to  have  bailed  the  party  ;  and  for  this  purpose 
the  examinations  are  to  be  transmitted  to  the  assizes; 
and  it  being  found  convenient  that  the  Justices  should 
have  authority  to  take  the  examinations  in  all  cases,  the 
statute  2  &  3  P.  4*  M.  c.  10.  was  passed,  which  did  that 
which  the  statute  1  &  t  P.  ^  M.  did  not  do,  namely, 
direct  the  examination  to  be  taken  in  suspicion  of  cases 
of  felony  only ;  to  remedy  which  it  was  enacted,  that  the 
examinations  should  be  taken  in  both  cases  and  trans- 
mitted to  the  assizes,  lliat  shews  most  clearly,  that  the 
object  of  these  statutes  was  not  to  give  the  Justices  judi- 
cial power  to  decide  upon  the  subject,  but  to  enable  the 
Judge  at  the  assizes  to  see  whether  the  Justices  had  ex- 
ercised proper  authority  in  admitting  the  party  to  bail. 
That  was  the  utmost  extent  of  the  view  of  the  Legislature 
in  passing  the  first-mentioned  act;  but  that  act  not  having 
gone  far  enough,  the  second  was  passed,  so  as  to  make  it 
imperative  upon  the  Justices  to  take  the  examinations  in 
all  cases  whether  the  party  was  specifically  charged  with 
or  only  suspected  of  felony,  and  transmit  the  same  to  the 
assizes  for  the  information  of  the  Judges;  but  neither  of 
those  statutes  made  the  examination  a  judicial  inquiry. 
I  take  it  to  be  perfectly  clear,  therefore,  that  neither  by  the 
common  law,  nor  under  these  statutes,  does  any  such 
right  exist,  which  is  now  claimed.  If  there  be  nothing  in 
the  common  law  or  the  statute  law,  to  support  it,  then  the 
pleas  which  the  defendants  have  pleaded  are  an  answer  to 
this  action.  But  it  appears  to  me,  that  there  is  nothing 
in  principle  to  support  such  a  right.     I  know  not  whitf 
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business  this  person  has  to  come  before  the  Justices  to  1822. 
cross-examine  the  witnesses  for  the  prosecution,  and  to  ^T^ 
offinr  opposing  testimony  on  behalf  of  the  prisoner.    I  tr- 

am of  opinion  that  he  had  no  authority  to  do  that,  because 
it  is  clear,  that  previous  to  the  statute  1  Anne,  st.  2.  c.  9> 
to  which  reference  has  been  made,  the  examination  of 
opposing  testimony  for  the  prisoner,  could  not  have  been 
received  upon  oath  even  upon  the  trial,  and  it  would  been 
been  a  most  extraordinary  thing,  that  the  Magistrates 
should  receive  opposing  testimony  on  oath,  when  the  same 
witnesses  whom  he  had  examined  upon  oath,  could  not 
have  been  so  examined  when  the  prisoner  was  put  upon 
bis  trial.  I  am  aware  that  they  might  have  been  examined 
without  oath,  but  information  given  not  upon  path,  would 
■ot  be  any  evidence  on  the  part  of  the  Crown,  though  it 
was  taken  before  the  Justices,  and  such  evidence  would 
avail  the  prisoner  nodiing  upon  his  trial,  because  the  Jus- 
tices are  only  bound  to  take  so  much  of  the  evidence  on 
oath  as  is  necessary  to  prove  the  felony.  It  is  said  on  the 
authority  of  Lord  Coke^  that  opposing  witnesses  might  be 
exaauned  on  oath  previous  to  the  statute  1  Anne^  c.  9- 
I  respect  the  authority  of  Lord  Coke  as  much  as  any  man, 
but  his  authority  stands  unsupported  by  any  case.  It  is 
opposed  by  the  general  practice  previous  to  the  statute  of 
Atine,  and  his  opinion  is  opposed  by  several  other  sta« 
tutes,  but  particularly  by  31  Eliz.  c.  4.  against  the  £m- 
bezxliog  of  Armour,  and  also  by  the  statute  of  1  &  2  P. 
tfM.  It  appears  to  me,  that  these  statutes  abundantly 
weigh  down  the  authority  of  Lord  Coke.  I  cannot  help 
observing,  that  though  I  do  not  agree  in  the  law  as  laid 
down  by  Dalion,  with  respect  to  the  duty  of  a  Justice 
of  the  Peace  in  committing  a  man  for  trial,  though  he 
is  satisfied  of  his  innocence,  yet  it  is  fit  for  the  Court  to 
consider  the  state  of  the  law  at  the  time  Dalton  wrote. 
Since  hb  time.  Courts  of  Justice  have  been  in  the  habit 

VOL.  I.  N 
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IBM.        af  constmng  the  criminal  law  of  the  coantry,  as  Aitoun 
^^^        aUy  as  possible  to  the  liberty  of  the  subject ;  but  I  have 
V.  DO  doubt  that  Daiton'a  was  the  law  at  diat  time*     Im* 

provements  however,  have  been  made  in  this  most  im- 
portant branch  of  the  law,  and  advantages  have  been 
given  to  the  subjects  of  the  country  which  they  had 
never  before  enjoyed.  Amongst  others  b  the  great  ad- 
vantages arising  from  the  statute  1  jtnne,  c.  9»  which 
gives  the  prisoner  the  benefit  of  having  his  witnesses 
examined  on  oath  upon  his  trial ;  and  the  inestimable  ad- 
vantage of  the  statute  of  William,  which  allows  the  party 
to  make  a  Aill  defence  in  cases  of  misdemeanor.  For 
these  reasons  I  am  clearly  of  opinion  that  the  claim 
which  the  plaintiff  attempts  to  make  is  not  made  out, 
and  that  the  defendants  are  entitled  to  judgment.  Thia 
point  has  indeed  been  already  decided  by  Rex  v.  Barrtnu 
My  Lord  Chief  Justice,  in  giving  the  judgment  of  the 
Court  in  that  case,  (which  was  well  considered  by  every 
one  of  the  Judges)  decides  this  very  question.  I  admit 
undoubtedly,  that  the  decision  of  diat  case  turned  opoo 
another  ground,  but  still  it  must  be  considered  as  ao 
anthority  solemnly  decided.  At  the  same  time  I  do  not 
feel  myself  so  bound  by  that  case,  as  not  to  reconsider 
it  if  if  should  ever  become  necessary ;  but,  independently 
of  that  case,  I  am  clearly  of  opinion  that  this  right  is 
not  made  out,  and  I  come  to  this  conclusion,  without 
reference  to  the  judgment  in  the  case  to  which  I  have 
alluded. 

ft 

Judgment  for  the  defendants. 
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ECLARATION  in  covenant  upon  a  Iea$e  of  ^h^  A  ditch  h  a 
small  tithea  of  certain  garden  ground,  m  thq  parish  of  Jlkui  the  meaning  of 
Moulsey,  in  the  county  of  Surrey,    Ple^,  first,  non  esi  inciosurrAct 

faciumi   second,  that  by  a  certain  Inclosure  Act  for  in-  4iGeo.3.c.i09. 
.  .  •  1  •     •«?  Therefore 

clotiiqr  the  waste  of  the  said  purisby  of  which  pjaiptiff  where  the  iuae 
was  perpetual  curate,  the  Commissioners  therein  named  a  certain  allot- 
were  empowered  to  allot  to  the  curate,  in  lieu  of  all  ™°,J^jy^y  ^ 
tithes,  a  certain  proportion  of  the  waste  aboi|t  to  be  in-  sufficient /mce 
olosed,  and  did  so  allot  the  same,  whereby  the  tithes  find  meaning  of  a 
the  rent  before  payable  thereon,  ceased,  ^nd  wer^  extiiir  J^r^Act^wWch 
guished ;  dwdUiery  to  the  first  plea ;  and  to  th^  second,  required  that 

,      ,  .  r       ?  'the  allotments 

veplieation,  that  it  was  provided  by  the  said  i|ct,  that  the  '*  should  be 
said  allotments  so  made  to  the  said  plaintiff  ^*  (diould  be  /^^i  on  all 
iotlosed  and  fenced  on  all  such  parts  and  8ide9  as  should  'I'f ^  '^^'^^JUid 
not  be  directed  to  be  fenced  by  uny  other  proprietor,  or  as  not  be  directed 
should  not  adjoin  to  any  inclosed  liuid,  or  be  bounded  by  by  an^  other 
any  river  or  other  nffficietU  fence,  in  th$  judgm^t  of  tbp  LTouid^'not 
Commissioiiers,  free  of  espeiise  to  the  plaintiff,  jsiid  averriilS  ^i^^  \^  ,^°T 

.  r  »  ^  inclosed  land, 

that  the  said  allotment,  &c.  was  not  fenced  or  i^plosed  ac-  or  be  bounded 
cording  Co  the  said  act,  and  in  the  manoer  therein  prefcribed  J/^l^ffidetU 

in  divers  parts  thereof,  which  were  neither  directed  to  be  /^"^^"  and  the 
■^  ,  proof  was,  that 

fenced  by  any  other  proprietor,  nor  acyoiiied  any  inclosed  part  of  the 
lands,  nor  were  bounded  by  a  river  or  other  si^ieni  fenfie  was  bonded 
in  the  judgment  of  the  said  Commissioners."   Is^ue  there*  ^{^^^  ^HdkP 
on.    At  the  trial  before  Abbott^  C.  J.  at  the  Middlesex  that  this  was  a 
adjourned  Sittings  after  last  Hilary  Term,  the  only  ques-  within  the 
tion  was,  whether  the  allotment  to  the  plaintiff,  being  ^^tef  ^ 
paitly  bounded  by  an  old  deep  ditch  or  drain  oply,  was 
**  bounded  by  a  sufficient  fence"  within  the  oiefining  of 
Inclosure  Act.   It  was  proved  that  the  Comfnissioners 

N   £ 
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ia22.        bad  adjudged  it  to  be  sufficieot,  but  the  learned  Judge  told 
^j^        the  Jury,  that  in  bis  opinion,  a  ditch  was  not  u  fence  within 
«•  the  meaning  of  the  Local  Inclosure  Act,  nor  within  Ae 

meaning  of  the  General  Inclosure  Act,  41  Geo.  3.  c.  109* 
as.  13.  19*  24.  25.  &  26,  and  therefore  a  verdict  was  taken 
generdly  for  the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  verdict  for  him  on  the  second  plea,  if  the 
Court  should  be  of  a  different  opinion. 

iX  jP.  Janes,  in  Easter  Term  last,  obtained  a  rule  nisi 
accordingly,  and 

Copley f  S.  G.  now  shewed  cause  against  the  rule,  and 
contended,  that  according  to  the  universal  acceptation  and 
use  of  the  word  ''  fence,^  it  must  mean  something  erected 
upon,  and  extending  above  the  surface  of  the  ground. 
The  local  act  of  Parliament  required  that  the  fence  should 
be  a  good  thriving  quickset  hedge,  unless  the  allotment 
vras  bounded  by  a  river  or  other  sufficient  fence.  The 
question  is,  whether  a  ditch  b  a  fence?  It  is  perhaps 
impossible  to  find  any  judicial  decision  upon  such  a  ques* 
tion  as  this,  and  in  the  absence  of  such,  recourse  most 
be  had,  for  a  proper  definition,  to  etymologists  of  autho- 
rity. In  •/oAiMOn's  Dictionary,  under  the  word  <'  fence" 
(definition  2),  are  found  these  expletives — <<  inclosure, 
ground,"  hedge,  fortified  boundary."  Now  these  are  all 
clearly  erections  upon  the  surface  of  the  earth,  and  it  is 
obvious  therefore,  that  the  learned  lexicographer  applied 
that  deacripUon  to  a  '<  fence.''  He  submitted,  therefore, 
that  the  rule  must  be  discharged. 

D.  jP.  Jones,  in  support  of  the  rule,  insisted,  that  the 
definition  suggested  was  quite  irrelevant.  Inclosure  of 
the  land  and  exclusion  of  intruders,  are  the  olijects  pro^ 
posed  by  a  fence,  and  does  not  a  ditch  effect  those  objects 
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as  well  M  any  hedge  or  erection,  be  it  never  so  high  i  A        1822. 
dictionary  can  hardly  be  considered  as  an  aiithority  in  this 


Eixif 


AaNitow. 


case,  but  there  is  a  respectable  authority  the  other  way,  v 

for  Callis  (a),  on  his  reading  on  the  Statute  of  Sewen, 
expressly  calls  a  ditch  a  fence,  and  treats  them  as  syno- 
nimous  terms.  The  defendant  therefore  on  this  issue  is 
clearly  entitled  to  a  verdict. 

Abbott,  C.  J. — 1  was  of  opinion  at  the  trial,  that  a 
ditch  of  the  description  proved  in  this  case  to  have  existed, 
was  not  a  fence  within  the  meaning  of  the  Local  Act,  nor 
of  the  General  Inclosure  Act.  It  appeared  to  me,  that 
the  word  ''  fence,''  which  is  a  general  term  in  the  General 
Inclosure  Act,  imported  something  more  than  a  mere 
ditehy  and  my  opinion  appeared  to  be  forti6ed  by  the  lan- 
guage of  the  25th  section,  which  declares  '^  that  it  shall 
be  lawful  for  the  several  proprietors  of  the  allotments,  to 
be  made  in  pursuance  of  ^ny  such  act,  at  any  seasonable 
time  or  times,  within  the  space  of  seven  years  next  after 
Che  fencing  of  any  allotment  or  allotments,  to  set  up  and 
erect  posts  and  rails,  or  other  dead  fences,  op  the  out- 
side of  the  ditches  bounding  dieir  respective  allotments, 
not  exceeding  three  feet  from  such  ditches,  for  the  pre- 
servation of  their  quickset  hedges ;  and  at  any  seasonable 
time  or  times,  before  the  expiration  of  the  said  term*  to 
take  and  carry  away  the  materials  of  such  outside  fences 
when  they  shall  think  proper.**  Upon  reference  to  this 
section,  I  thought  that  a  mere  ditch  was  notsuflicient;  but 
where  there  was  a  river,  I  thought  that  might  be  deemed 
a  sufficient  fence.  This  was  my  opinion  at  the  trial,  iiod 
I  confess  my  mind  is  not  free  from  doubt  upon  the  subject 
at  the  present  moment.  My  learned  Brothers,  however, 
are  unanimously  of  opinion,  that  a  ditch  is  a  fence  to 

(a)  CtlliSy  tit.  Ditches,  81. 
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satisfy  the  l-equisites  of  this  statute.  I  shall  therefore 
billy  iobserve  fuitber,  that  it  is  much  to  be  regretted  that 
this  point  has  not  been  settled  sooner^  because  in  the 
ctnirsie  oF  the  hst  thirty  years  some  hundreds  of  thousands 
of  pbilAd^  might  hiive  been  saved,  which  have  been  ex* 
pertded)  if  it  bad  been  thought  sufficient,  instead  of  doing 
that  which  has  been  constantly  done,  namdy,  planting 
quickset  hedges,  and  putting  up  posts  and  rails  to  protect 
thts  fences  for  a  certain  number  of  years,  merely  to  dig 
«  ditcb>  and  where  there  was  a  pre-existing  ditch  to  have 
that  intone)  as  part  of  the  fence.  But  the  majority  of  the 
Cobrt  bieing  of  opinion  that  this  is  the  construction  to  be 
put  upon  the  act,  the  verdict  muat  be  entered  for  the 
defendant  on  this  issue. 

Rule  absolute 


Nov.  S3. 


In  the  Matter  of  Joseph  Addis. 


bMt»rd^'not  ^^  ^^  ^^^^  ^^  bastardy,  made  by  two  Justices  on  the 
mtde  untU  4th  of  April  last,  Joseph  Addis  was  directed  to  pay  to  the 
after  the  death  parirfi  officers  of  Snarestofie^  in  the  county  of  Letces^^r^ 
wh^b^Uw  ^^^  wveral  sfums  of  8/.  and  i7/:10s.,  the  one  for  the 
?"?*'h^?^*'  costs  attending  tlie  lyhig-in  of  the  mother,  and  of  ap- 
the  mean  time  prehending  and  securing  himself;  and  the  other  for  the 
adjudged  to  maintenance  of  the  child,  from  its  birth  on  the  ^9tb  No* 
pay  twoMve.   ^e>7i&er,  1908,  to  its  death  on  the  l6th  April,  1S12.     In 

ral  sums,  one  '  '  .         . 

for  the  bye-  default  of  paying  the  sevel*at  stmis,  the  Justices  imme« 
naDce  and  the  diately  coimnitted  him  to  the  county  gaol  **  until  those 
c^to  fs  void^-    *^^^  should  be  duly  paid,  or  until  he  should  be  otherwise 

and  tiiongh  Uie 

filiating  Josticet  commit  the  father  apon  an  illegal  warrant,  from  which  be  if  dts- 
iJiarged  at  Uie  next  Sessions,  still  they  knay  afterwards  issue  a  fresh  warrant, 
founded  on  the  original  order,  bnt  if  the  case  mils  wittiiu  49  Geo,  3.  c.  68.  s.  3.  as  an 
order  nnappealed  from,  the  commitment  for  non-payment  t>f  maintenance  must  be  for 
three  months,  unless  the  money  is  sooner  paid.  A  general  commiunent  until  the  puta- 
tive faUier  pays  two  several  sumSf  one  for  maintenance  and  the  other  for  costs,  is  bad 
in  toio. 


Id  re  Addis. 
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delivered  by  due  course  of  law."'  At  the  last  Eatier  Ses-  1B'22. 
sioDS  no  appeal  was  entered  against  the  order  of  filiation, 
hot  the  Justices,  at  the  Midsummer  Sessions,  discharged 
Addis,  on  the  ground  that  the  warrant  of  commitment 
was  informal,  inasmuch  as  it  directed  him  to  be  impri- 
soned quousque,  instead  of  being  for  three  mondis,  under 
the  49  Geo.  3.  c.  68.  s.  3.  After  Jddis  had  been  thus 
discharged,  he  was  again  apprehended  on  the  4th  of  Sep* 
tember  last,  and  committed  to  the  countj  gaol  by  the 
filiating  Justices  under  a  firesh  warrant,  founded  on  the 
original  order  of  filiation  and  maintenance.  The  warrant 
directed  the  gaoler  **  to  receive  the  said  Joseph  Addis  into 
his  custody,  and  commit  him  to  ward,  there  to  remain 
without  bail  or  mainprize,  except  he  should  put  in  suf- 
ficient surety  to  perform  the  said  order,  or  else  personally 
appear  at  the  next  Quarter  Sessions,  and  also  to  abide  such 
order  as  the  Justices  there  assembled  should  take  in  that 
behalf,  and  if  they  should  take  no  order,  then  to  abide 
and  perform  the  order  before  them."  At  this  last  JUi- 
chaelmas  Sessions  tliere  was  no  appeal  against  the  order 
of  filiation,  and  on  a  second  motion  to  discharge  him 
firom  the  commitment,  the  Court  refused  to  interfere^ 
because  this  remedy,  if  any,  was  in  this  Conrt. 

S.  M.  Phillips,  on  a  former  day  in  thb  Term,  obtained 
a  rule  nisi  for  a  habeas  corpus,  to  bring  up  the  body  of 
Addit  to  be  discharged  out  of  custody,  and  he  made  three 
pomts.  1st*  That  the  Justices  had  no  authority  to  make 
an  order  of  maintenance  for  a  bye-gone  time,  the  child 
being  dead  upwards  of  twelve  years  at  the  time  the  order 
was  made.  2d.  That  the  second  commitment  should  have 
been  for  three  months  under  the  49  Geo.  3.  c.  68.  s.  3. 
instead  of  under  the  18  Eliz.  c.  3.  s.  2;  inasmuch  as  the 
order  of  filiation  must  be  considered  as  an  order  un- 
appealed  against,  by  reason  of  the  first  commitment^ 


Id  re  Addis. 
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1822.  which  put  it  out  of  the  power  of  JddU  to  appeal,  and 
therefore  it  became  a  case  within  the  first-mentioned 
statute;  and  dd.  That  this  commitment  was  clearly  bad  in 
form,  being  until  the  putative  father  paid  two  several  sums 
instead  of  one ;  the  Justices  having  no  power  to  commit 
for  an  indefinite  period  for  non-pajment  of  maintenance, 
that  power  extending  only  to  cases  uhere  the  putative 
fother  refuses  to  pay  the  expenses  of  filiation. 

When  the  case  came  on  this  day,  the  first  point  was 
given  up  as  untenable  (a). 

G.  W.  Marriott  now  shewed  cause,  and  contended,  that 
there  was  no  foundation  for  the  remaining  objections. 
The  order  of  bastardy  in  this  case  is  made  conformably 
to  the  18  EHz.  c.  S.,  and  is  therefore  perfectly  good ;  and 
the  only  question  is,  whether  the  second  >a  arrant  of  com- 
mitment is  correct  in  point  of  form.  It  is  quite  clear  that 
the  49  Geo,  3.  c.  68.  s.  3.  has  no  bearing  upon  this  ques- 
tion, because  that  clause  has  reference  only  to  subse- 
quent maintenance  under  an  order  of  bastardy,  already 
made  and  cofifirmed,  but  not  to  enforcing  the  order  in  the 
first  instance  under  the  statute  of  Eliz.  c.  3.  It  is  in  the 
event  of  the  putative  father  refusing,  from  time  to  time, 
to  obey  the  order  so  made  and  confirmed,  that  the  Jus- 
tices, for  the  purpose  of  enforcing  it,  are  empowered, 
by  the  49  Geo.  3.  s.  3.  to  commit  the  father  for  three 
months,  or  until  the  maintenance-money  b  paid.  Unless, 
therefore,  it  can  be  shewn  that  this  is  a  case  within  that 
statute,  the  objection  falls  to  the  ground.  Thb  is  clearly 
not  to  be  considered  as  an  order  unappealed  against,  so  as 
to  bring  it  within  that  statute.  It  cannot  be  said  that 
Addis  was  deprived  of  his  appeal  under  either  the  first 
or  the  second  commitment.     Supposing  the  first  commit- 

(a)See  lUgina  ▼.  Odam,  1  Salk.  1S4.  Rex  ▼.  Fox,  1  Bott  5th  edit. 
477.  lUx  V.  £«€,  Id.  471.  Rex  v.  itforaoM,  Id.  49S.  Rex  v.  jtfilc^ 
Id.  473.    Rex  v.  UiU,  2  Sid.  396.    Rex  v.  Sweet,  9  East,  t5. 


In  re  Addis. 
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Bent  to  be  illegal,  still  there  was  nothing  to  prevent  his        ib*22. 
appealing  against  the  order  of  filiation.    It  is  clear  thai 
the  Sessions  had  no  right  to  discharge  him  from  the  first 
commitment,  the  order  itself  being  perfectly  regular,  and  no 
appeal  against  it;  but  having  discharged  him,  it  was  com- 
petent for  the  filiating  Justices  to  commit  him  again,  as 
they  bad  done  under  the  second  warrant,  even  then  he 
might  have  appealed  to  the  Michaelma$  Sessions  against 
the  order.  Rex  v.  Hill(a).   But  he  neglected  so  to  do,  and 
therefore  the  order  was  conclusive  against  him,  and  he 
remained  committed  on  that  order.    This  case  then  being 
out  of  the  purview  of  the  statute  49  Geo.  3.  the  only 
remaining  question  b»  whether  the  commitment  is  bad 
in  point  of  form.    Supposing  this  to  be  a  case  within 
the  latter    statute,   and    that    the    commitment  should 
have  been  for  three  months  instead  of   for  an  uncer- 
tain time,  for  not  paying  the   maintenance-money,   still 
the  coounitment  would  be  good  quoad  the  8/.  for  costs, 
by  force  of  the  4th  section  of  the  49  Geo.  3.,  and  the 
Court  might  reject  the  17/:  lOs*  as  surplusage.    There  is 
no  doubt  that  the  Justices  may  commit  generally  for  the 
non-payment  of  the  expenses,  and  therefore,  though  they 
had  no  such  power  with  respect  to  the  maintenance,  still 
the  commitment  here  would  be  good  pro  tatUo,  accord- 
ing to  the  authority  of  many  decided  cases.     It  would 
lead  to  the  greatest  inconvenience  in  practice  if  there  were 
to  be  two  commitments,  one  for  maintenance,  and  the 
order  for  the  expenses  of  apprehension,  &c, 

Phillips,  contri,  was  stopped  by  the  Court. 

Abbott,  C.J. — ^The  question  in  this  case  is,  whether 
m  warrant  in  this  form  is  good.  If  it  is  not  good  there 
may  be  another  warrant  made  out  to  commit  the  party  for 

(a)  1  Sid.  326.    See  Rex  ▼.  Mesienger,  l  Bott.  5th  edit.  474.  and 
Rex  ▼.  Smth,  Bubt.  342« 
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1822.  tbree  months,  if  this  is  now  to  be  considered  as  an  order 
,  ^^T^  unappealed  against,  which  [  am  inclined  to  think  it  is, 
A  defect  in  the  warrant  will  not  vitiate  the  order,  which, 
in  this  case,  appears  to  me  perfectly  correct;  but  the 
difficulty  I  have,  is  in  saying  that  the  warrant  is  correct. 
If  there  has  been  a  good  order  made  for  maintenance,  and 
there  has  been  no  appeal  against  it,  then  the  Justices  are 
to  proceed  under  the  49  Geo.  3.  c.  68.  s.  3.  This  is  a 
good  order  of  maintenance,  but  the  Justices  have  no  right 
to  issue  their  warrant  to  commit  the  party  for  the  mainte* 
iiance,  and  also  for  the  expenses  of  apprehending,  &c« 
for  an  indefinite  period.  The  objection  to  tiie  warrant  is, 
that  the  party  is  committed  generally,  until  he  pays  two 
different  sums,  when  it  should  have  been  a  commitment  for 
one  only.  The  commitment  under  tlie  statute  of  Elizabeth 
18  only  until  the  next  Sessions,  in  default  of  the  party 
entering  into  recognizances  and  giving  security ;  but  here 
he  b  committed  not  merely  for  the  maintenance-money, 
but  also  in  respect  of  the  expenses  of  apprehending  hira 
and  making  the  order  of  filiation,  which  latter  are  only 
given  by  the  49  Geo.  3.  in  the  cases  mentioned  in  the  3d 
section.  The  order  may  be  good  but  the  commitment  is 
bad,  being  for  two  aunis,  and  as  the  commitment  is  U- 
legal  as  to  one,  it  is  bad  in  Mo. 

Batley,  J. — I  am  of  the  same  opinion.  We  cannot 
hold  the  commitment  to  be  bad  in  part»  and  good  as  to 
the  rest.  The  commitment  here  is  until  he  pays  two 
different  sums,  whereas  it  should  be  until  he  paid  one 
only.  This  commitment  is  bad  as  to  the  17/:  10s.  and 
therefore  it  is  bad  as  to  the  rest.  The  order,  however, 
being  good,  it  may  still  be  enforced. 

HoLROYD,  J.  was  of  the  same  opinion  (a). 

Rule  absolute. 

(a)  Betty  J.,  was  absent. 
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The  Kino  v.  The  Bailiffs  and  Corporation  of      s^iurdaff^ 

the  Borough  of  I^ye. 


Scarlett  (wuh  whom  was  H.  Cooper)  moved  for  The  words 
a  rule  to  shew  cause  why  a  mandamus  should  not  issue  fnl,"  when 
to   the  defendants,  commanding  them  to  admit  George  bw^Uw  of\ 

Twitchett  to  tlie  freedom  of  the  borough  of  Eye.    The  corporation, 

°  -^  are  not  to  be 

affidavit  upon  which  the  motion  was  founded,  stated,  that  constrned  at 

the  borough  of  Ei/e  is,  and  has  been  from  time  inime-  do  what  the 

morial,  an  ancient  borough,  and  both  by  prescription  and  Therefore"** 

charters,  and  letters  patent  successively  granted  by  Hen.  6.  T'^^^^  •  bye- 

Hen.  8.   Edw.  6.   Eliz*  Jac.  1  •  and  9  fVilL  3.  was  in-  rough  of  £y« 

corporated  under  the  name  and  title  of  *'  The  Bailiffs,  upon  ttie*  hapi 

Burgesses,  and  G>mmonalty  of  Eye  ;**  that  it  consisted  ?«»""«  of  any 
^  .  J  J   -»  vacancy  in  the 

of  twelve   capital   burgesses,  out  of  whom  the  bailiffs  number  of 
were  chosen,  twenty-four  common  councilmen,  and  an  comiMncoaa- 
indefinite  number  of  freemen.    The  charters  and  letters  oilmen,  sack 

Tacanciet 
patent  did  not  point  out  who  were  entitled  to  be  admitted  »hould  be  filled 

freemen,  but  in  the  8th  Eliz.  the  corporation  passed  a  inhabiting  the 

bye-law,  which  ordained,  that  as  often  as  any  vacancies  iJ^'J^Jij^cwt 

should  happen,  by  death  or  otherwise,  in  the  number  of  the  fhould  be 

holden  once 
twelve  capital  burgesses,  the  number  remaining  should  every  quarter, 

elect  others  out  of  the  common  council  of  twenty-four,  ghoold  be  law- 

to  fill  up  such  vacancies,  and  that  upon  the  happening  of  ?  ml?'!  ^. 

any  vacancies  in   the  number  of  twenty-four  common  mit  to  the  free- 

councilmen,  such  vacancies  should  be  filled  by  freemen  town  such  per- 

inhabiting  within  the  town,  and  who  bad  been  resident  and  ^^^  resident 

dwelling  therein  for  the  space  of  one  year  at  least,  to  be  therein  for  one 

1         »  .  .     •        r    1  •  r    .     .        .      whole  year:— 

elected  by  a  majority  of  those  remaining  of  the  twenty-  Held,  that  this 

four,  and  that  once  in  every  quarter  of  a  year  the  bailiffs  onlVoptionit 

should  hold  a  great  Court,   for  the  purpose  of  grantii^  ^  ^f  ^lld^br 

mandamus  to 
compel  the  admission  of  qualified  inhabitants  to  the  freedom  of  the  borough* 


Kbx 
Eyk. 
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1822.        admission  to  the  freedom  of  the  borough,  the  bye-law 
then  ran  thus  :«• 

"  Item,  that  at  every  of  the  said  general  Courts  ii  shall 
be  lawful  for  the  bailiffs  to  admit  into  the  freedom  of  the 
town  such  person  or  persons  as  shall  be  suitors  for  the 
same,  and  withal  shall  be  thought  honest  and  well-dis- 
posed men,  and  being  such  as  are  resiant  and  dwelling 
within  the  town  of  Eye  by  the  space  of  one  whole  year 
at  the  least,  so  that  the  said  person  or  persons  so  admitted 
do  take  such  oath  presently  there,  at  the  time  of  his 
admittance,  as  in  the  book  expressed  to  be  taken  by  bim 
or  them,  and  so  that  the  same  freeman  do  pay  there  pre- 
sently for  such  his  admittance,  to  the  said  bailiffs  or  one 
of  them,  six  shillings  of  lawful  English  money,  and  four- 
pence  to  the  steward  for  recording  his  name  and  ad- 
mission/' 

The  affidavit  then  proceeded  to  state,  that  George 
nritchett  had  been  resident  and  dwelling  in  the  borough 
of  Eye  for  the  space  of  one  whole  year,  on  the  £7th 
October,  1820,  being  the  day  when  one  of  the  great 
Courts  was  held  by  the  bailiffs  of  the  town,  and  attended 
the  said  Court,  and  requested  and  demanded  of  the  bailiffs 
to  be  admitted  to  the  freedom  of  the  borough,  by  reason 
of  bis  residency  and  inhabitancy,  and  then  declared  him- 
self ready  to  take  the  requisite  oaths,  and  to  pay  hb  admis- 
sion fees,  but  the  bailiffs  wholly  refused  to  admit  him  to 
his  freedom.  The  affidavit  proceeded  further  to  state, 
that  he  had  carried  on  the  business  of  a  tallow-chandler 
in  the  borough  during  a  period  of  six  years,  and  had 
always  been  ready  to  take  up  his  freedom  and  comply 
with  all  the  laws  and  customs  of  the  borougli,  and  that 
nevertheless  he  had  not  only  been  refused  his  freedom, 
but  had  been  tined  and  amerced  by  the  Courts  of  View 
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and  Frank-pledge  held  by  the  bailiffs,  and  had  been  twice  1622. 
aenred  with  summonses  to  pay,  or  shew  cause  why  be  ^^^^^^ 
should  not  pay  such  fines  or  amerciaments  for  carryii^  on  «. 

trade  in  the  town,  not  being  a  freeman.    Under  these  *"* 

circumstances  the  question  was,  whether  the  bye-law  set 
out  in  the  affidavits  was  compulsory  on  the  defendants  to 
admit  the  prosecutor  to  his  freedom.  The  learned  coun- 
sel contended,  that  the  words  "  it  shall  be  lawful  for  the 
bailiflSi  to  admit,"  were  to  be  construed  as  imperative 
ttpon  the  bailiffs  to  admit  any  person  who  was  qualified 
to  be  a  freeman  by  residency  and  inhabitancy,  according 
to  the  terms  of  the  bye-law.  He  relied  upon  Rex  v. 
The  Mayor  and  Jurats  of  Hastings  {a)  as  an  authority  to 
shew,  that  if  there  are  words  of  permission  in  an  Act  of 
Parliament  tending  to  promote  the  public  benefit,  they  are 
always  held  to  be  compulsory.  If  this  doctrine  applied 
to  an  Act  of  Parliament  which  affected  the  whole  king- 
dom, there  seemed  to  be  no  sensible  reason  why  the 
same  principle  should  not  be  applied  to  the  bye-law  of  a 
Corporation,  if  ordained  for  the  benefit  of  the  public 
mithin  the  local  limits.  The  same  reason  was  applicable 
IB  both  cases.  In  this  case  the  bye-law  was  obviously 
calculated  for  the  benefit  of  the  inhabitants  of  the 
borough  of  jBye.  In  the  first  place,  no  person  could 
cany  on  trade  unless  he  was  a  freeman,  and  in  this  very 
case  the  prosecutor  had  been  fined  for  carrying  on  trade 
without  takii^  up  his  freedom.  But,  in  the  second  place^ 
as  respected  the  elective  franchise,  the  bye-law  was  of 
the  greatest  importance,  and  if  not  enforced,  it  would 
lead  to  this  necessary  consequence^  tliat  tlie  right  of  voting 
for  Members  of  Parliament  would  remain  solely  in  the 
bailiffs  and  capital  burgesses,  instead  of  being  extended 
to  the  freemen  at  large,  whose  numbers  might  be  limited 

(a)  Ante,  vol.  i.  page  143. 
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1822.        at  the  discretion  of  the  bailiffs  and  burgesses.    If,  thea^ 
the  words  ''  shall  be  lawful/'  were  to  have  the  same  im- 


Rex  •     a        r 

V.  port  as  thej  are  considered  to  have  in  a  public  Act  of 


Etc. 


Parliaoient,  this  application  could  hardly  be  denied. 

Abbott,  C.  J.— It  is  not  our  province  to  decide 
whether  the  exclusion  of  persons  from  the  freedom  of 
this  borough  be  lawful  or  unlawful,  but  we  are  called 
upon  to  say  whether  this  old  bye-law  is  to  be  considered 
as  imperative  upon   the  bailiffs  and  corporation  of  the 
borough,  because  it  is  declared,  ^'  that  it  shall  be  iaw-^ 
ful"  for  them  to  admit  qualified  inhabitants  to  their  free^ 
dom.     It  is  not  suggested  that  there  is  any  charter  of  this 
Corporation  containing  similar  words,  shewing  in  what 
manner  the  freemen  are  to  be  elected,  and  as  recourse 
has  been  had  to  this  ancient  bye-law,  we  have  a  right  to 
suppose  that  no  such  charter  existed.  However,  it  is  said, 
that  we  ought  to  give  the  same  force  and  effect  to  this 
bye»law  as  we  should  give  to  a  public  Act  of  Parliament 
1  am  of  opinion,  that  we  cannot  go  that  length.     The 
words  "  it  shall  be  lawful  ^  when  they  are  found  in  a  char- 
ter of  incorporation  or  in  a  bye-law,  evidently  import 
that  those  who  are  to  act  upon  it  are  to  exercise  a  dis- 
cretion whether  they  shall  choose  so  to  do,  or  whether  it 
is   advisable  so  to  do.    These   words  occur    in   many 
charters,  with   reference  to  the  power  of  filling  up  the 
corporate    body  in    case    of    vacandes,    but    they  do 
not  carry  with  them  the  force  of  an  imperative  law.     I 
recoHect  in  one  case  Mr.  Justice  Chambre  haa  said, 
that  whether  the   words  ''  shall  be  lawful''  are  to  be 
expounded  imperatively  or  not,  must  depend  upon  the 
subject-matter  to  which  they  apply.     I  think  the  words 
give  a  discretionary  power  to  the  bailiffs  to  admit  to  the 
freedom,    and  that  no  absolute  right  is  given   to  the 
qualified  inhabitants.     It  can  hardly  be  supposed  that 
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the  corporation  meant  to  bind  themselves  imperatively  1822. 
bj  this  bje-law»  more  especially  as  these  words  are  not  "T^ 
to  be  found  io  any  of  the  charters.    The  practice  has  v. 

always  been  to  construe  these  words  optionally.     I  think, 
therefore,  we  cannot  grant  this  application. 

Bayley,  J. — ^The  words  ''shall  and  maybe  lawful'* 
may  be  obligatory  in  an  Act  of  Parliament,  but  it  is  im« 
possible  to  say,  that  they  are  obligatory  in  a  bye-law. 
The  case  of  Rex  v.  The  Mayor  of  Hasiings^  was  an  ap- 
plication for  a  mandamus  to  hold  a  court  of  record  for 
the  recovery  of  debts,  pursuant  to  the  terms  of  the 
charter  of  the  corporation,  but  this  case  is  distinguishable 
from  that* 

The  rest  of  the  Court  concurred. 

Rule  refused  (a). 

(«)  Vide  Dnge  ▼.  Bnmd,  %  Wila.  377.    PauU  v.  Roger$y  5  T.  R.  If  a  royal 
540.    RoUb  ▼.  RoseweUy  Idem,  53B»     H^oolcot  ▼.  GwUiing,  8  T.  R.  ^^^j^'^ 
If  6.    In  the  case  of  Rex  ▼.  The  Slewardi,  tfc,  of  the  Mamor  of  Ho'  penniisioo  to 
ttrbtgAitt  B9wer^  Eitter  Terra,  5  Geo,  4.  An  application  was  made  ^q  ^q  hq^ 
to  this  Conrt  for  a  mandamus  to  the  stewards  and  suitors  of  the  court  which  it  deari 
of  the  lordship  or  manor  of  Havering  Aiie  Bower,  in  the  coonty  of  J7  ^?1*^"*^ 
JEster,  to  receive  the  plaint  of  one  Wood  against  another  person  named  tJ^Vmobli- 
Bidektrf  and  to  issue  procea  thereon,  and  to  proceed  to  bear  and  gatory;  there- 
detemlne  the  plaint,  pursuant  to  the  charter,  9  Jac,  1 .    In  that  fore  wlicre  a 
case  the  charter  granted  to  the  steward  and  suitors  of  the  Court  charter  of 
belongidg  to  the  manor  (which  was  of  ancient  demesne)  power  and  ^  ^* ^ward 
mdkorUy  to  bear  and  determine,  by  plaints,  to  be  levied  and  prose*  and  Miltors  of 
coted  in  the  Coart,  pleas,  debts,  accounts,  covenants,  trespasses,  as  aaiaBor,f»Mr«r 
well  by  force  and  arms  committed,  as  otherwise,  detention  of  chat-  f^^J^A^^'^^lt 
tds,  and  all  other  contracts  whatsoever,  within  the  lordship,  Sec*  fy^  ^^  p^. 
made,  done,  or  arising,   although  the  same  debts,  accounts,  drc«  pote,(aBMMigit 
amounted  to  or  exceeded  forty  shillings.    It  appeared  that  this  other  objectt) 
dwrter  had   been  constantiy  acted  upon,  the  Court  having  been  ^([j^[^°j^^^ 
regularly  held  once  in  three  weeks,  but  It  also  appeared  from  tiie  pSUJ  ©f  debt, 
records,  that  there  had  been  no  plaint  for  a  debt  or  contract  heard  Ste.  but  the 

court  bad 
been  disused  for  that  purpose  during  fifty  years:— Held,  that  mandamus  would 
lie  to  compel  the  court  to  be  held  again,  notwithstanding  the  nan-user  for  foch 
iNirpote. 
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•ad  determined  since  the  year  1796.  No  unit  In  replevin  had  been 
inttitnted  since  1790,  and  the  last  instance  of  a  snit  in  ejectment 
was  in  180S;  but  for  other  business,  such  as  for  levying  fines,  and 
•nffering  recoveries,  respecting  lands  within  the  aranor,  the  Court 
had  since  then  been  constantly  held.  In  Jmmmrtf  last,  the  prosecutor 
JVami  had  appeared  before  a  Court,  duly  held  by  the  steward  and 
suitors,  and  demanded  to  levy  a  plaint  against  Butcher^  for  the  re- 
covery of  a  debt  under  40t.  arising  within  the  manor,  of  which  both 
were  tenants*  It  was  contended,  in  answer  to  the  motion  for  a 
Buindamns,  that  as  there  had  been  no  plaint  of  this  kind  levied  in 
the  manor  Court  for  a  period  of  fifty  years,  the  steward  and  suitors 
had  now  no  authority  to  hold  such  a  Court  for  the  recovery  of  debts, 
and  that  the  disuse  of  it  was  conclusive  npon  tlie  subject ;  but 

The  Court f  referring  to  the  case  of  lUx  v.  The  Mnfor  end  Jursto  of 
HmHmg$f  said,  that  a  Court  of  this  kind,  being  established  for  the 
public  benefit,  the  words  of  permission  used  in  the  charter,  were 
obligatory,  and  the  right  of  determining  suits  of  the  description 
mentioned,  could  not  be  lost  by  the  disuse  relied  upon ;  and  there* 
lore  the  rule  was  made  absolute. 

Chitljf  was  for  Crown,  and  duilee  for  the  defendants. 


«4 


Stiurd€fp 
iVee.  S5. 


Mandamus 
will  not  He  to 
admit  an  in* 
habitant  of  a 
borough  by 
prescription  to 
be  a  free  bur- 
gess, unless  it 
appears  first 
that  he  has  an 
inchoate  right 
to  be  a  free 
burgess,  and, 
second,  that 
the  office  of 
free  burgess 
!•  u  corporate 
office  by  pre- 
•eription* 


The  King  v.  The  Mayor,   8cc.  of  Wbst  Loob. 

MeREW ETHER  moved  for  a  rule  to  shew  caose 
why  a  mandamus  should  not  issue  to  the  Mayor,  Steward, 
and  Free  Burgesses  of  the  borough  of  WeU  Looe,  in  the 
county  of  Cornwall,  and  to  the  Jury  at  the  next  Court- 
Ieet«  commanding  them  to  bear  evidence,  and  to  inquire 
whether  Thomas  Rendle  is,  and  for  the  last  year  and 
upwards  has  been,  an  inhabitant  of  the  said  borough, 
and  if  found  so  to  be,  and  not  to  be  otherwise  dis« 
qualified,  to  present,  swear,  and  admit  him  to  be  a  finee 
burgess  of  the  said  borough. 

The  motion  i^*as  foimded  upon  long  affidavits,  the  ma^ 
terial  facts  in  which  appeared  to  be  the  following:— Tbe 
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borough  of  ffesl  Looe  is  an  ancient  borough  by  prescrip-  1822. 
tion,  sending,  as  well  before  the  charter  of  Elizabeth  as  T^ 
after,  two  Members  to  Parliament,   the  right  to  elect  «• 

whom  is  in  the  Mayor  and  Burgesses.  By  a  charter  of 
Richard  Earl  of  Poictier  and  Cornwall  to  Odo  de 
TreverlcHf  his  borough  of  Portlyan  or  West  Looe  was 
made  a  free  borough,  and,  amongst  other  things,  the  bur* 
gesses«of  the  same  were  to  be  free  and  quit  of  all  customs, 
and  if  any  one  should  reside  for  a  year  and  a  day  in  the 
same  borough  without  just  claim,  he  should,  according  to 
the  law  of  other  free  burgesses,  be  quit  from  niefty  and  ser- 
fitude.  By  the  charter  of  l6th  Elizabeth  the  inhabitants 
were  incorporated  by  the  name  of  **  The  Mayor  and 
Burgesses/*  and  it  appears^  by  that  charter  and  the  records 
of  the  borough,  that  the  inhabitants  of  the  borough  were 
the  burgesses  thereof;  but  neither  the  charter  nor  any 
surviving  bye-law  contains  any  provision  for  the  election 
of  burgesses.  There  is  a  prescriptive  Court-leet  in  the 
borough,  and  a  steward  thereof,  which  the  charter  of 
Elizabeth  recognises  and  directs  to  be  held  before  the 
mayor  and  steward,  llecords  of  the  Court  in  the  reign 
of  Henry  8.  are  extant,  from  which  it  appears  that  the 
Jury  presented  the  defaults  of  suitors;  and  by  other 
records  of  the  Court,  it  appears  that  lists,  in  which  the 
resiants  were  enrolled,  were  made,  called  over,  and  pre- 
sented at  the  Court,  and  amerciaments  made  for  defaults. 
In  I6l3,  one  was  sworn  as  an  inhabitant,  and  duly  put 
into  the  next  list  of  resiants,  and  afterwards  filled  oiBcet 
in  the  borough,  which  require  the  previous  qualification 
of  being  a  burgess.  The  list  of  resiants  was  continued 
down  to  l6dl,  uhen  a  list  of  censores,  and  at  otiier  times 
of  freemen,  was  substituted  in  its  stead.  In  1632  eleven 
persons  were  presented  by  the  Jury  at  the  Court-leet  for 
not  being  yre^m^it;  in  1653,  three,  for  dwelling  in  the 
town,  not   being  sworn  freemen ;  and  afterwards  many 
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1BS9.        •Cbers,  for  not  being  swora  freemen,  or  townsmen;  wad  'm 
1654  one  wis  presented  by  the  Jury,  and  sworn  a  fireemao* 
1b  1660  die  list  of  resiants  was  resomed,  and  that  of 
fipeemen  omitted,  and  in  1662  the  same,  and  so  down  to 
1678,  when,  at  a  Court,  held  before  the  mayor  and  four 
capital  burgesses,  diree  persons  were  sworn  free  bur- 
gesses, from  which  time  a  list  of  free  burgetits  mas  sub* 
sikuted  for  the  list  of  resiants^  and  the  mayor  and  capital 
borgesses  assumed  to  themselves  the  right  of  nominatiiq^, 
admitting,  and  swearing  free  buigesses;  and  the  Courts 
were  very  irregularly  held,  and  often  altogether  omitted, 
down  to  1708,  when  the  Jury  presented  **  that  no  one 
ought  to  be  sworn  free  of  the  borough  unless  presented 
by  the  i%ixy^  and  they  then  accordingly  presented  one, 
who  was  sworn,  and  long  acted  as  a  free  burgess.     In 
1710  the  Jury  presented  '<  all  their  ancient  customs  to 
be  good  and  laudable,  and  all  who  owe  suit  and  senrice, 
and  have  made  default,''  and  they  presented  6ve  persons 
as  6t  to  be  sworn  freemen;  and  a  like  number  in  1712, 
but  in  the  middle  of  the  page  of  the  book  containing  tbe 
latter  presentments,  a  piece  is  cut  out.     In  1714  the 
mayor  assumed  to  himself  to  propose  to  his  brethren, 
persons  to  be  sworn  freemen,  and  continued  so  to  do  till 
1762,  when  the  mayor  for  the  time  being  was  removed 
by  quo  warranto.    In  1763,  thirty-nine  inhabitants  were 
admitted  free  burgesses,  and  one  free  burgess  was  le- 
aMved  by  quo  warrawio,for  not  being  an  inhabitant; 
and  in  1764,  thirty-two  burgesses  resigned,  and  several 
others  were  removed  by  quo  warranto.    No  Conrt-leet 
was  held  for  many  years,  but  in  1 765  a  Court-leet  was 
held,  and  seventy-seven  persons  resq^oed  as  buigesses. 
At  a  Court  held  22d  October,  1822,  before  the  mayor 
and  eight  capital  burgesses,  but  no  steward  present,  seve- 
ral renant  householders,   paying  scot  and  lot,  appeared 
and  ckimed  to  be  presented,  admitted,   and  sworn  free 
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iMirgetses.  Tbey  protested  against  the  absence  of  the  1822. 
steward,  but  the  mayor  persisted  in  proceeding.  A  *  ^T"^ 
m-ritten  notice  of  their  claim  was  tendered  to  the  Juryt  v. 

but  by  the  mayor's  direction  rejected;  and  the  Jury  also, 
by  the  mayor's  direction,  declined  to  present  the  claim- 
ants.  ThoBuu  Rendie  was  one  of  the  persons  then  claim- 
ing to  be  presented,  and  rejected.  There  are  now  only 
thirty-two  free  burgesses  of  the  boroi^h;  tweiity*two  of 
them  live  out  of  the  borough,  and  there  are  eighty  resiant 
householders  in  the  borough  paying  scot  and  lot,  entitled 
to  be  made  free  burgesses,  and  whom  the  mayor,  steward, 
buigesses,  and  juiy,  arbitrarily  refuse  to  admit. 

Upon  these  facts  it  was  contended,  that  thb  being  a 
borough  by  prescription,  whatever  the  ancient  mode  of 
creating  burgesses  was,  the  same  it  must  be  now.  From 
these  affidavits  it  appeared,  that  free  burgesses  and 
resiaiits  were  the  same ;  and  that  the  resiants  were,  in 
this  borough,  in  conformity  with  the  common  law,  pre-r 
aented,  enrolled,  called  over,  and  sworn  by  the  Jury  at 
the  Court-leet.  By  the  ancient  practice  of  the  borouf^i 
as  well  as  by  the  law,  it  was  the  duty  of  every  resiant  to 
attend  at  the  Conrt-leet,  and  to  be  enrolled  and  sworn 
there,  and  give  his  pledges,  otherwise  he  was  subject  to 
be  imprisoned,  and  was  in  effect  an  outlaw  (a).  It  was 
the  practice  of  the  Jury  in  this  borough,  and  their 
bottodea  duty  by  the  law,  to  present  all  resiants  to  be 
murcXIed  and  sworn,  and  to  give  pledges,  and  if  not  done, 
to  present  any  default  in  any  of  these  respects  (6).  This 
duty  was  so  imperative  that  the  King  could  not  grant  to 
any  man  that  he  should  be  exeoipt  from  this  8uit(c),  and 
consequently  no  subsequent  charter  of  the  Crown  could 

(«)  S  lost  7f  •    Com.  Dig.  tit.         (6)  Kitchen,  on  Coart  Leeti,l«. 
Leet.    Kitchen,  on  Court  Leett,      19.  lOS. 
fi6»7.  (c)  9  Rol.  5« 
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1882,        have  affected  this  mode  of  presenting,  8cc«  the  free  bur« 
^T^^         gtases,  so  as  to  exempt  any  resiant  from  his  obligation  to 
be  presented,  or  the  Jurj  from  presenting  him,  and  tliere- 
fore  the  Jury  should  be  compelled  by  mandamus  to  do 
their  duty  in  that  respect,   particularly  as  there  was  no 
other  legal  mode  prescribed  for  making  buigesses  in  this 
borough,  the  proceedings  of  the  mayor  and  capital  bur- 
gesses being  clearly  illegal,  not  being  supportable  by  the 
charter  of  EUzabtth  if  put  upon  that  ground,  and  being 
an  usurpation  as  indicated  by  its  irr^ularity.    {Bayley,  J. 
Surely  a  free  burgess  is  a  corporate  officer.)    Notexvt 
termini: — a  free  burgess  is  a  free  inhabitant  of  a  borough : 
he  may  in  some  cases  also  undoubtedly  be  a  corporator, 
as  he  is  in  this  case  by  the  charter  of  Elizabeth,  which 
superadds  the  corporate  character  to  that  of  a  free  bur« 
gess  presented  and  enrolled  at  the  Court-leet;  a  free  bur- 
gess, therefore,  is  not  necessarily  a  corporator,  for  there 
are  many  boroughs  which  are  not  corporations.    {Bay" 
ley,  J. — Then  the  Court  cannot  interfere  by  mandamus* 
Abbott,  C.  J.     A  free  burgess,  under  a  charter  of  Eliza^ 
beti,   is  certainly  a  corporator;   but  he  is  a  corporator 
without   prescriptive  right;  the  Court-leet  may  be  pre* 
acriptive,  but  it  does  not  therefore  follow  that  there  is  a 
prescriptive  right  to  admission,  and  it  appears  here  that 
there   is  not.    So  that   this  difficulty  arises.     If  a  free 
burgess  under  this  charter  is  not  a  corporate  officer,  we 
cannot  interfere  by  mandamus;  if  he  is,  still,  as  he  has 
no  prescriptive  right  of  admission  to  the  office,  we  are 
equally  prevented  from  interposing.     I  am  not  aware  of 
any  authority  to  shew  that  the  Court  has  ever  granted  a 
mandamus  in  either  of  the  cases.)    The  free  burgesses 
of  this  borough  are  not  under  the  charter  of  Elizabeth', 
there  were  free  burgesses  these  three  centuries  before  the 
date  of  that  charter,  which  is  sufficient  evidence  of  their 
having  existed  time  out  of  mind;  and  the  conmion  law. 
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wbicb  clearly  existed  before  that  period,  required  every.       182S. 

lesiant  to  be  enrolled  and  to  take  his  oath  of  allegiance,         ^^^ 

before  the  sheriff,  if  he  was  a  resiant  or  inhabitant  of  the  ^     ^, 

'  WaiT  Loos* 

county  at  large,  and  before  the  reeve  of  the  borough,  if 
he  was  a  resiant  or  inhabitant  of  a  borough.    A  right  and 
obligation  to  be  enrolled,  was  therefore  cast  upon  every 
inhabitant  of   the    borough    before   the   time  of   legal 
memory,   and  a  free  inhabitant  of  a  borough  being  so 
enrolled^  was  thereby  admitted  a  free  burgess  of   the 
borough.    {Bayletfy  J.  No ;  that  is  not  the  necessary  con- 
sequence. The  effect  of  it  is  merely  this,  that  they  become 
freemen,  and  cease  to  be  considered  viltiM.  The  residence 
for  a  year,  as  necessary  to  make  a  man  free,  applies  only 
to  vileinsi  there  were  many  other   modes  of  becoming 
free :  and  all  freemen,  whether  they  become  free  in  that 
way,  or  otherwise,  were  bound  to  be  enrolled  wherever 
they  were  free  inhabitants :  if  in  a  borough  they  were  free 
burgesses.)    No  other  mode  of  admission  is  prescribed 
by  any  charter  or  bye-law  of    this   borough,   nor  at- 
tempted to  be  put  in  practice  till  1678,  when  the  admis- 
sion is  clearly  illegal,    being  by  the  mayor  and  capital 
burgesses  only.    The  Court  then  will  interfere  by  man- 
damus to  have  the  law  put  in  force,  and  justice  done, 
though  the  matter  do  not  relate  to  a  corporate  office* 
The   instances  in  which  writs  of  mandamus  have  been 
granted  for  corporate  offices  are  very  few,  compared  with 
the  other  occasions   to  which   they  have  been  applied. 
He  cited  Rex  v.  The  Borough  of  Midhur$t(a)  and  Rex 
V.  Lord  Montacute  (£)• 

Per  Curiam. — The  cases  cited  will  not  support  the 
present  application.  In  both  those  cases  there  was  a 
freehold  interest  in  land,  and  there  was  considered  to  be 
a  prescriptive  right  in  the  parties  to  vote  for  the  election 

(a)  1  Wil».  ?83.  (*)  1  Sir  W.  Bla.  60. 
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1B22.        of  Members  of  Parliament,  and  it  was  upon  these  gronnds 
^^"^        that  the  Court  there  granted  the  writ.    Tlioie  grounds 
V.  are  wanting  here ;  at  least  the  affidavits  do  not  state  them ; 

if  they  did|  this  case  might  appear  in  a  very  diflferent  light 
before  us.  'Ilie  object  here  is,  to  persuade  the  Court  to 
order  a  party  to  be  admitted  to  an  office  which  is  to  con- 
fer some  benefit  upon  him,  without  shewing  that  he  has 
any  inchoate  title  by  prescription  to  fill  that  office  or 
receive  that  benefit.  A  free  burgess  in  this  case  is  a  cor- 
porate officer ;  but  he  is  a  corporate  officer  without  a 
prescriptive  right,  and  in  iiavour  of  such  a  party  man- 
damus will  not  go.  If  the  other  ground  is  taken  the  im- 
pediment is  equally  strong,  for  if  he  is  not  a  corporate 
officer,  we  cannot  interfere  in  the  mode  suggested. 

Rule  refused. 

Mereweiher  the  next  day  moved  for  a  rule  nisi  for  an 
information  in  the  nature  of  a  quo  warranto  against  the 
mayor  of  the  same  borough,  upon  affidavits,  stating,  in 
addition  to  some  of  the  former  facts,  that  the  mayor  is 
the  returning  officer  of  the  borough,  and  that  the  charter 
of  Elizabeih  directs  that  there  shall  be  twelve  principal 
burgesses  to  assist  the  mayor,  and  that  the  mayor  and 
principal  burgesses  shall  every  year  name  two  principal 
burgesses  before  the  other  inhabitants  of  the  borough, 
who  are  to  elect  one  of  those  two  to  be  mayor  for  the 
year  ensuing.  It  appeared  that  the  persons  to  whom 
their  nomination  was  given,  and  by  whom  the  subsequent 
election  was  made,  were  variously  named  in  the  corpora- 
tion books,  being  sometimes  called  burgestetf  and  at 
other  times^  common  burgesses,  freemen,  cammons,  com^ 
monalty,  and  since  1678  free  burgesses;  all  which  terms 
appear  from  the  records  of  the  borough  to  describe  the 
same  class  of  persons,  and  to  shew,  that  the  inhabitants 
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were  the  freemen,  commonalty,  or  common  bmigeases;        182S. 


and  that  at  the  last  election  of  mayor,  the  inhabitants 
tendered  their  votes,  but  were  rejected.    Thb  he  coa-  «. 

t«mUd  w»  contniy  to  the  charter,  but  '^'^  '"^ 

The  Cottrt  said,  that  the  word  '^  inhabitants''  in  the 
charter,  clearly  meant  the  burgesses,  and  therefore 

Refused  the  Rule. 


D 


West  v.  Andrews.  Saimrd^^ 

Nmi.9S. 


EST  on  the  statute  55  Geo.  3.  c.  137*  s.  6.  for  penal*  An  acting 


ties.    The  declaration  contained  sixteen  counts.    The  first  STpoor  Sf 

count  stated,  that  defendant,  on  the  l«t  of  June,  18«0,  was  *^W?  ,^  ^ 

pensluct  oi 

overseer  of  the  poor  of  the  parish  of  fVesthampneit,  in  the  the  statute 
county  of  Sussex,  duly  appointed  in  that  behalf,  and  that  e.  i57.*t.'6. 
while  he  was  such  overseer  he  furnished  and  supplied,  m  Se^Soor^o? 
his  own  name,  and  for  his  own  profit,  certain  goods  ami  the  parish  with 

••ri  !•■  ^  %         •  m  provialooi, 

provisions  for  the  mamtenance  of  the  poor  of  the  said  pa-  thongh  there 

rish.   The  second  count  described  him  as  collector  of  the  Jf  hit  Jp^lnt- 

rates  of  the  parish ;  the  third,  as  a  person  having  the  pro-  "•?^  Jf* 

viding  for,  ordering,  management,  control,  and  direction  it  liable  to 

of  the  poor  of  the  parish;    the  fourth,  fifth,  and  sixth  impMed  b^ 

counts,  were  framed  upon  the  three  first,  with  slight  va-  J*^**iaii^' 

nations;  there  were  then  two  setts  of  counts,  charging  the  may  be  pro- 

eeeded  against 
ander  the 
general  act  55  Gm.  3.  c.  157,  witiiont  regard  to  the  former,  statate.  Where  the 
decUration  alleged  that  the  defendant  was  a  person  having  the  providing  for,  order- 
hiff,  manngement,  control,  and  direction  of  tiie  poor  of  the  parish  of  Iv.,  and  that 
he  had  supplied  the  poor  of  the  parish  with  provisions ;  and  it  appearing  that  W» 
was  one  or  nve  nnited  parisiies,  whose  poor  were  jointly  maintained  1^  all  t^  parishes 
in  one  conunon  worlihonse  :<— Held,  tliat  the  offence  was  well  laid.  SimlUf  tint 
the  declaration  need  not  have  aHeged  that  the  provisions  were  supplied  '*  for  the  ase 
of  the  nmkkauUf"  in  order  to  bring  tlie  case  wiUua  the  statute. 
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defendant  with  supplying  goods  for  the  workhouse  of  the 
parish;  and  the  remaining  four  charged  him  as  a  person, 
amongst  others,  in  whose  hands  the  providing  for,  &c* 
the  poor  of  five  united  parishes,  was  placed,  Westhamp^ 
nett  being  one,  and  supplying  the  goods  in  question. 
Plea,  Not  Guilty  and  issue  thereon.  At  the  trial  be- 
fore fVoodf  Baron,  at  the  last  Leut  Assizes  for  the 
county  of  Sussex,  it  appeared  that  the  defendant  acted  as 
one  of  the  guardians  of  the  poor  during  the  year  1820, 
but  there  was  no  evidence  of  his  appointment  to  the 
oiBce,  and  objecUon  being  taken  that  his  appointment 
should  have  been  produced,  was  over-ruled.  The  poor- 
house  was  under  the  control  of  the  guardians  of  the  united 
parishes,  but  was  managed  by  one  Griffiths,  who  was  ap- 
pointed by,  and  received  directions  from  them,  and  who 
supplied  the  provisions  at  a  certain  rate  per  head.  In  the 
year  1820  he  purchased  some  ewe  sheep  of  defendant  for 
the  use  of  the  poor-bouse  and  himself,  and  paid  him  for 
them.  It  was  then  objected  for  the  defendant  that  this 
evidence  was  insufficient  to  support  the  declaration,  but 
the  learned  Judge  thought  the  evidence  was  such  as 
brought  the  defendant  within  the  statute,  and  the  plaintiff 
had  a  verdict,  by  his  own  election,  upon  the  third  count 
only. 

Marryattf  in  Easter  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted. 

Gumey  and  hong  now  appeared  to  shew  cause,  but 
was  stopped  by  the  Cotirt,  who  called  upon 

Marryatt  and  Caurthape,  in  support  of  the  rule.  As 
the  plaintiff  has  elected  to  enter  the  verdict  upon  the 
third  count  only,  the  argument  in  this  case  may  be  ooo" 
fined  to  that  count.    There  are  several  otjections  to  it. 
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First,  the  statute  upon  which  this  action  is  brought  is  not 
applicable  to  the  case.    The  parish  in  question  is  one  of 
several  united  parishes  under  one  and  the  same  manage- 
nient,  having  one  joint  poor-house,    and  therefore   all 
offences  connected  with  the  poor  are  properly  punishable 
under  the   former   statute  22  Geo.  S.  c.  83.  s.  42.  the 
penalty  in  which  is  only  20/.     But  second,  the  defendant 
is  described  *'  as  a  person  in  whose  hands  the  providing 
for,  ordering,  management,  control,  and  direction  of  the 
poor  of  the  said  parish  is  placed,"  which  is  a  misdescrip- 
tion of  him  in  two  particulars,  for,  as  guardian  only,  he 
has  no  share  in  the  provision,  management,   or  control 
of  tlie  poor  at  all;  tliey  are  in  the  hands  of  the  overseers; 
the  guardians    have  only  to  superintend  the  conduct  of 
those  who  have  the  management  of  the  poor,  they  have 
nothing  to  do  with  the  poor  themselves ; — and  if  the  de- 
fendant has  any  share  in  the  management  of  the   poor, 
still  it  is  not  of  the  poor  ''  of  tlie  said  parish,"  for  the 
poor  of  that  parish  are  managed  jointly  with  those  of  four 
others.    Then,  third,  to  bring  the  cause  within  this  sta- 
tute, it  should  at  all  events  have  been  alleged  that  the 
provisions  were  supplied  for  **  the  use  of  the  workhouse,** 
and  not  for  the  use  of  the  poor  of  the  parish;  the  object 
of  the  6th  section  of  the  statute  being,  to  prohibit  the 
churchwarden,  8ic.  from  supplying  provisions  '*  for  the 
use  of  any  workhouse,  or  workhouses;*'  on  these  grounds 
the  defendant  is  entitled  to  a  new  trial. 


215 
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Wkst 

V. 

Andrews* 


Abbott,  C.  J. — Accordii^  to  what  took  place  at  the 
trial  of  this  case,  if  there  is  any  one  count  in  the  declara- 
tion sustained  by  the  evidence,  the  plaintiff  is  entitled  to 
retain  his  verdict,  and  I  think  we  ought  not  to  yield  to 
way  objection  in  point  of  form,  not  made  before  the 
ieamed  Judge.  One  objection  is,  that  the  defendant  is 
not  properly  described  in  the  declaration.  In  some  counts 
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1B22«        h^   >s  described  as  a  person  having  the   providing  for, 
'-^'^        management,  &€•  of  the  poor  of  the  particular  parish 
r.  of  Waihampnttt  by  name.    If  that  description  of  him 

is  sustained  by  the  evidence,  the  objection  fails.  I  take 
it,  that  where  parishes  are  united  under  22  Geo.  3.  c.  83. 
guardians  are  to  be  appointed  for  each  parish,  who  are 
constituted  overseers  of  the  poor  of  the  particular  parish 
for  which  they  are  appointed,  and  have  many  exclusive 
duties  to  perform  respecting  their  own  parish,  but  also  for 
several  purposes  become  guardians  of  the  united  parishes; 
and  therefore  that  as  regards  their  own  particular  parish, 
their  office  is  several,  but,  as  respects  the  united  parishes, 
it  is  joint.  That  being  so,  I  am  of  opinion  that  this 
defendant  must  be  considered  as  a  person  having  the 
management,  control,  and  direction  of  the  poor  of  that 
parish  for  which  he  is  appointed.  Though  the  deck* 
ration  may  contain  one  or  more  words  descriptive  of 
the  duties  of  the  defendant,  which  are  not  sustained  by 
the  evidence,  yet  I  think  such  an  objection  ought  not 
to  prevail,  it  being  sufficient  in  my  opinion  that  the  allega- 
tion should  in  substance  be  made  out.  Another  objection 
taken  is,  that  all  the  counts  of  the  declaration  charge  the 
defendant  with  having  supplied  these  provisions  for  the 
maintenance  of  the  poor  of  the  parish  of  WesthampnM 
generally,  whereas,  according  to  the  evidence,  they  were 
supplied,  not  for  the  maintenance  of  the  poor  of  this  parish, 
but  for  the  supply  o/*  the  workhouse^  in  which  the  poor  of 
the  united  parishes  are  maintained.  And  then  it  is  con- 
tended, that  as  the  statute  contains  two  particular  classes  of 
cases  to  which  it  is  to  apply,  namely,  where  the  provisions 
are  supplied  '*  for  the  use  of  any  workhovm  or  other* 
wise/*  and  as  these  sheep  were  sold  to  be  used  in  the 
workhouse,  those  counts  of  the  declaration  which  allege 
them  to  have  been  sold  for  the  maintenance  of  the  poor 
of'  the  parish,   are  not  proved,   because  the 


MICHAELMAS   TERM,    THIRD    GEO.    IV.  217 

dbght  to  have  been  that  tbey  were  supplied  for  the  use  of        1822* 

the  workkoitse.    This  objectioa  was  not  taken  at  Nisi        "^^^^ 

Wbst 
PrioSy  but  if  it  had  been  taken,  I  am  by  no  means  satis«  v. 

fied  that  it  ouglit  to  have  prevailed,  because  the  language    ^^^^^^** 

of  the  6th  section  is,  **  for  the  use  of  any  workhouse  or 

workhouses,  or  othtrtvisef  for  the  support  and  maintenance 

of  the  poor.     Now  to  supply  provisions  for  the  use  of 

the  workliouse,  is  one  mode  of  supplying  for  the  support 

and  maintenance  of  the  poor.     I  am  not  satisfied  that 

this  objection  ought  to   prevail,    but  not  having  been 

made  at  the  trial  I  think  it  ought  not  to  prevail  now. 

It  is  of  great  importance  that  these  objections  in  point  of 

form,  which  are  often  taken  contrary  to  the  justice  of  the 

case,  should  be  presented  distinctly  to  the  Judge  at  the  trial, 

for,  if  tenable,  then  great  expense  to  the  parties  would  be 

saved*  This  is  an  objection  of  form  and  not  of  substance, 

and  I  think  we  ought  not  to  give  effect  to  it,  especially 

where  it  is  a  matter  of   so  much  doubt.    I  think   this 

niie  ought  to  be  discharged. 

Bay  LEY,  J. — I  am  of  the  same  opinion.  The  55Geo.3. 
e.  137*  was  intended,  as  it  seems  to  me,  to  establish  one 
general  provision  throughout  the  kingdom  in  cases  of  thb 
description,  and  that  it  was  not  the  intention  of  the  Legis- 
lature that  there  should  be  one  rule  under  the  2£  Geo.  3. 
€•  83.  as  to  those  parishes  which  were  united  under  that 
act,  and  another  rule  as  to  those  parishes  not  so  united. 
There  is  a  provision  in  the  latter  statute  under  which  this 
case  flsight  have  fallen,  provided  the  55  Geo.  3.  had  not 
been  passed;  but  that  would  have  been  a  provision  local  in 
its  nature,  and  only  applicable  to  particular  places;  but  in 
die  general  provision  which  was  afterwards  made  by  the 
55  Geo.  3.  there  is  no  exception  as  to  those  places  compr^ 
bended  b  Mr.  Cilberfn  Act,  I  do  not  think  it  was  the  in- 
Xention  of  the  Legislature  to  except  those  cases  which  were 
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1822.        preTiously  made  liable  to  penalties  under  the  provitiona  of 
the  22  Geo.  3.    I  can  see  no  reason  for  such  an  eiception ; 


Wbst 

r.  nor  can  I  comprehend  why  a  provision  should  be  made  as 


AHDBSWt. 


to  one  description  of  poor-house,  different    from  that 
applicable  to  another  if  they  are  both  of  the  same  nature. 
There  being  no  exception  in  the  55  Geo.  S.  and  the  pro- 
vision being  general,  I  think  we  are  bound  to  consider  this 
case  as  coming  within  the  operation  of  that  statute.    With 
respect  to  those  persons  who  are  guardians  of  the  poor 
under  the  22  Geo.  3.,  and  who  have  the  order,  manage- 
ment, control,   and  direction  of  the  poor  of  the  parish 
in  which  they  are  appointed ;  it  seems  to  me,  that  tbey 
fall  most  strictly  under  the  pro? isions  and  are  within  the 
range  of  those  mischiefs  which  the  55  Geo.  3.  was  in- 
tended to  remedy.    They  have  the  power  of  appointing 
the  person  who  is  to  provide  for  the  poor,  and  make  con- 
tracts for  the  diet  and  cloathing  of  the  paupers  in  the 
workhouse.    That  person  is  placed  under  the  strict  in- 
spection and  control  of  the  overseer,  guardians,  and  go- 
vernors of  the  poor.    Why  then  each  guardian  has  a  dis- 
tinct duty  to  perform.    He  is  carefully  and  strictly  to  see 
that  the  diet  supplied  for  the  poor  is  good  and  wholesome; 
but  all  that  strict  care  and  inspection,  will  be  liable  to  be 
superseded,   the  person  who  is  to  make  the  inspection 
is  also  to  supply  the  article  which  the  poor  are  to  cat. 
I  think  therefore  that  this  comes  already  within  the  oiis- 
chiefs  which  the  statute  intended  to  remedy.    As  to  the 
objection  that  the  declaration  in  this  case  ouglit  to  have 
described  this  as  a  supply  **  for  the  workhouse,''  and  not 
for  the  poor  of  the  parish,  I  think  it  is  not  tenable.     If 
the  poor  of  this  particular  parish  are  maintained  in  a 
workhouse  which  is  common  to  the  united  parishes,  still 
this  would  be  a  supply  for  the  poor  of  the  particular 
parish.     But  whether  the  poor  are  supplied  in  the  work- 
liouse  or  out  of  it,  seems  to  me  to  be  quite  immaterial 
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for  Ibe  purpose  of  this  case.  It  is  said  that  this  is  not  a  1R22. 
supply  for  the  poor  of  this  speci6c  parish,  because  it  is  ^^y^ 
united  with  other  parishes.    This  is  a  very  fallacious  ar-  v. 

gumeot,  for  if  I  supply  provisions  for  A.  B.  and  C.  and 
they  dine  jointly  together,  [  supply  each  and  every  of 
them  individually.  It  seems  to  me  therefore,  that  none 
of  the  objections  in  this  case  are  well  founded. 

HoLROYO,  J. — I  am  also  of  the  same  opinion.  I 
think  it  quite  clear  that  the  65  Geo.  S.  being  a  general  law 
is  suflScient  to  comprehend  the  case  to  ^hich  Mr.  GiU 
berfa  Act  applies ;  and  I  am  of  opinion  that  this  case  is 
clearly  within  the  words  as  well  as  the  spirit  and  meaning 
of  tlie  general  act.  As  to  the  objection  that  the  defendant 
in  this  case  bad  not  "  the  providing  for,  ordering,  manager 
uient,  control,  and  direction  of  the  poor''  of  this  parish, 
I  think  he  had  such  a  control  as  brings  him  within  the 
operation  of  the  act,  and  at  all  events  within  the  alter* 
native  part  of  the  6th  section.  But  it  is  said,  that  inaa- 
mucfa  as  he  was  guardian  of  the  poor  of  the  united  parishes^ 
be  is  not  properly  described  in  the  declaration  as  bemg  the 
guardian  of  this  parish,  because  his  duty  was  not  confined 
to  this  particular  parish  only.  It  is  contended,  therefore, 
that  the  allegation  in  the  declaration  that  he  was  guardian 
of  the  poor  of  this  particular  parish  is  not  proved.  I 
however  am  of  a  different  opinion.  I  take  this  declara- 
tion to  be  drawn  consistently  with  sound  rules  of  pleading. 
It  is  an  established  rule  of  pleading,  that  it  is  not  neces- 
sary to  make  the  allegation  to  the  full  extent  to  which  tlie 
proof  will  go.  Suppose,  in  the  case  of  a  prescription 
for  a  right  of  common  for  sheep,  and  the  proof  is  of  a 
tiif^t  for  all  sorts  of  commonable  cattle;  it  has  been  ex- 
pressly held,  that  the  allegation  is  made  out,  and  that  it 
is  not  necessary  to  make  the  allegation  co-extensive  with 
the  right.    This  applies  directly  to  the  principle  in  this 
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1822.        cise.    But  there  is  no  occasion  to  resort  to  any  ndes  of 
>p^        kw  upon  the  subject,  for  it  seems  to  be  perfectly  clear, 
V,  that  if  it  was  the  doty  of  the  defendant  as  guardnn,  to 

superintend  the  maintenance  of  the  poor  of  the  uniied 
parishes,  the  allegation  that  he  had  the  control  and 
superintendance  of  the  poor  of  the  particular  parish  is 
sufficient  to  sustain  this  action.  As  to  the  other  objec- 
tion, that  it  is  not  alleged  that  the  supply  was  for  the 
workhottH,  but  for  the  poor  generally,  1  am  by  no  means 
satisfied  that  it  would  have  been  a  good  objection  if  taken 
at  the  trial ;  but  not  having  been  taken  then,  I  think  we 
ought  not  to  give  any  weight  to  it  now,  conceiving,  as 
1  do,  that  the  most  mischievous  and  unjust  consequences 
would  result  if  parties  were  allowed  to  keep  back  objec- 
tions in  point  of  form,  and  after  taking  the  chance  at  the 
trial  upon  the  merits,  then  bring  them  forward  after  the 
merits  are  found  against  them.  I  therefore  think  that 
this  verdict  ought  not  to  be  disturbed. 

Best,  J. — Objections  in  point  of  form  are  not  at  any 
time  entitled  to  much  encouragement,  but  certainly  not 
after  trial,  and  for  this  obviotis  reason,  that  if  they  are 
taken  at  the  trial,  they  may  be  immediately  answered  by 
facts,  perhaps  within  the  power  of  the  other  party  to  give 
in  evidence.  The  first  objection  taken  in  this  case  at  the 
trial  was,  that  the  defendant  was  a  guardian  of  the  poor 
of  five  parishes,  and  therefore  that  the  declaration  was 
insufficient ;  but  the  answer  to  that  was,  that  he  acted  in 
the  management  of  the  poor  of  the  particular  parish  men- 
tioned in  the  declaration  ;  and  I  think  that  was  a  sufficient 
answer  in  point  of  fact  so  as  to  remove  the  olgection. 
The  next  objection  taken  was,  that  it  was  necessary  to 
prove  the  defendant's  appointment  as  a  guardian.  That 
I  think  was  not  necessary.  It  was  sufficient  to  prove  him 
acting  in  the  character  of  guardian ;  for  it  has  been  de^* 


Wbit 

V. 
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eided,  that  if  a  man  is  charged  with  doing  a  particular        i822. 
thing  whilst  he  it  cloathed  with  a  particular  character,  if 
be  acts  in  that  character  the  Court  will  presume  that  he 
is  legally  appointed.    That  was  laid  down  by  Mr.  Justice     Amdrbwi. 
BuUer  in  the  case  of  a  Custom-house  officer.     If  a  man 
acts  in  the  character  of  a  rector  or  vicar  of  a  parish,  is  it 
necessary  to  prove  his  induction  and  institution  i    Until 
the  contrary  is  shewn  it  is  sufficient  to  prove,  that  the 
party  acts  in  the  character  to  justify  the  Court  in  presum- 
ing that  he  is  properly  appointed.     In  this  case  I  think  it 
was  no  objection  that  this  defendant  was  employed  in  the 
management  of  the  poor  of  five  united  parishes;  for  if  he 
was  employed  in  the  management  of  them  all,  he  was  em- 
ployed for  every  one,  and  therefore  the  declaration  properly 
describes  him  as  tlie  guardian  of  the  particular  parish. 
There  are  many  parishes  in  London  which  are  united,  but 
still  they  exist  as  separate  parishes  for  all  purposes  except 
that  which  relates  to  the  management  of  the  poor  under 
Mr.  GilberfB  Act.    The  parish  of  Wetthampnett^  though 
It  is  united  witli  other  parishes  under  that  statute,  still  may 
be  described  as  a  separate  parish,  and  therefore  a  man 
who  acts  for  the  five  united  parishes,  may  be  said  to  act  for 
each  of  the  five.    Then  it  is  said  that  this  defendant 
ought  to  have  been  proceeded  against  under  Mr.  Gilbert's 
Acty  because  these   parishes  are  united.    That  by  no 
means  follows.    It  appears  to  me  that  it  would  have  been 
a  most  extraordinary  circumstance,  if,  when  the  Legisla- 
ture passed  the  55  Geo.  3.  and  thought  fit  to  make  a 
general  regulation  applicable  to  every  person  who  had  the 
management  of  the  poor  of  any  parish,  and  subjected 
him  to  a  penalty  of  100/.  for  selling  provisions  to  the 
poor,  they  should  have  exempted  united  parishes  (where 
there  is  much  greater  latitude  for  abuses  of  this  kind) 
from  the  operation  of  the  statute.    It  appears  to  me  to 
be  impossible  to  shew  that  such  was  the  intention  of 
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1822.        the  Legislature.     This  statute  imposes  cumulative  peoaU 


^  ties,  but  whether  the  defendaut  be  still  liable  under  Mr. 

V.        *  Gilberts  Act,  it  is  not  for  us  to  decide.     It  is  sufficieni 


Amdrbwi 


for  us  to  say,  that  this  statute  is  manifestly  applicable  to 
every  description  of  parish,  whether  the  parish  maintains 
its  own  poor  separately,  or  is  united  with  any  other 
parish,  I  am  of  opinion  that  this  case  is  clearly  within 
the  statute  upon  which  the  action  is  founded. 

Rule  discharged  (a). 

(a)  Vide  5  Barn.  A  Aid.  145.    5  Ibid.  3t8.    2  J.  B.  Moore,  187. 
Ante,  Vol.  i.  p.  597. 


^^^'  *^'  Ex  parte  Kite  and  Another. 


The  statnte  57    X  HESE  persons  having  been  convicted  by  two  Justices 

r^#A  «  gt  o<v  • 

•.  5.  enacts,  '    of  the  Peace  for  the  town  and  port  of  Dover,  of  smug- 

{IlllLn^oSenY.  8''"8'  ^'®^'  ""^®'*  ^^^  authority  of  57  Geo.  3.  c.  87.  sent 
iDg  against  the  on  board  his  Majesty's  ship  Gloucester,  for  the  purpose 
otiier  Act  re-  of  serving  in  his  Majesty's  navy,  during  a  period  of  five 
costoms^or  rx-  J^^^s.  On  shewing  cause  against  a  rule  nisi,  obtained  on 
die,  shall  be  ^  former  day,  for  writs  of  habeas  corpora,  to  bring  up 
to  be  conveyed  the  defendants  to  be  discharged  from  their  commitment, 
more  Justices  ^^  ^'^^  ground  that  the  convicting  Justices  had  no  juris- 
f/JlS;-f  ™.  diction,  the  facts  disclosed  were  these ; — 

lo  thi  port  or 
ploc§  into  which 

thi  gmuggUmg       The  defendants  were  apprehended  on  the  Sd  of  Octo* 

hS^  orn^'to  ^^^9  '^^  ^  smuggling  boat,  whilst  they  were  locally  within 
ikt  ptaef^here 
€Mfttuh  permm 

Mhall  be  jo  token  or  arretted.*^  Where  two  persons  were  apprehended  in  a  smngf  ling 
boat,  under  this  Act,  whilst  afloat  in  the  port  of  F.,  which  had  an  exclnsive  local 
jurisdiction,  and  after  k>eing  taken  on  shore  and  detained  two  days  there,  were 
carried  on  board  again  and  conveyed  into  another  port,  where  they  were  convicted 
by  Jnstices  of  another  jnrisdictioo.    Semblej  that  snch  conviction  was  illegal. 

If  by  the  same  statute  Justices  of  one  local  jurisdiction  have  authority  to  convict  for 
an  offence  committed  within  another,  such  authority  must  appear-npon  the  fkce  of  the 
conviction.  Therefore,  where  Justices  of  the  port  of  D.  convicted  tor  an  offence  com- 
mitted in  the  port  of  F.  which  had  an  exclusive  jurisdiction,  without  shewing  on  the 
fi^  of  the  conviction  that  they  bad  authority  to  do  so,  the  coovictioa  was  quashed. 
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the  port  of  Folkestone,  which  port  has  an  exclusive  juria*        1822. 
diction  of  its  own.    Hiey  were  taken,  together  with  the 


Ex  pmfg 

uncustomed  goods  found  in  their  possession,  on  shore  at        Kits. 

Folkestone,  and  conBned  in  a  niartcllo  tower,  until  the 

6tb  of  October,  on  which  day  they  were  put  on  board 

the  boat  again,   and  carried  by  water  into  the  port  of 

Dover,  and  taken  before  two  Justices  of  that  town,  and 

by  them  convicted,  under  the  57  Geo.  3.  c.  87.  and  sent 

on  board  the  Gloucester.    The  conviction  did  not  shew 

upon  the  face  of  it,  that  the  Dover  Justices  had   any 

jurisdiction  over  the  offence  imputed;  it  stated,  as  a  factj^ 

tikat  the  boat  in  which  the  defendants  were  found,  was 

seized  in  the  port  of  Folkestone,  but  it  omitted  to  shew 

that  Folkestone  was  within  the  jurisdiction  of  Dover.    It 

appeared  from  the  affidavits,  that  the  town  of  Folkestone 

is,  for  all  purposes  connected  with  the  Customs,  within 

the  limits  of  the  port  of  Dover;  and  that  the  defendants 

were  necessarily  conveyed  to  the  latter  town,  there  being 

no  Ctistoms-warehouse,  nor  any  proper  officer  appointed 

at  that  place,  to  receive  the  uncustomed  goods  seized  and 

brought  into  the  port. 

On  the  part  of  the  defendants,  it  was  stated  upon 
affidavit,  that  although  there  was  no  Customs- warehouse, 
nor  any  Custom-house  officer  appointed  at  Folkestone,  to 
receive  uncustomed  goods  seized  in  that  port,  yet,  that 
when  such  seizures  were  made,  it  was  the  mvariable  prac- 
tice to  take  them  to  a  storehouse,  and  convey  the  smug- 
glers before  the  Folkestone  JusUces  for  conviction;  and 
that,  in  this  particular  instance,  application  had  been 
made  to  the  Justices  of  that  town,  to  hear  the  case; 
whereupon  a  day  was  fixed  by  them  to  hear  the  complaint 
of  the  seizing  officer,  but  for  some  reason,  the  defend-* 
ants  were  conveyed  to  the  town  and  port  of  Dover,  and 
diere  convicted.   Under  these  circumstances,  the  question 

vol..  I,  P 
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1822.        WIS,  whether  the  Justices  of  Dover  had  any  aathority  to 
convict  the  defendants  i 


JervU  shewed  caused.  The  Justices  at  DtJ/ver  had 
jurisdiction  to  convict  in  this  case;  and  the  question  turns 
upon  the  statutes  45  Geo.  3.  c«  l£l.  s.  ?•  and  57  Geo.  3. 
c.  87.  s.  5.  By  section  ?.  of  the  first-mentioned  statute, 
it  is  enacted,  that  it  ^  shall  be  lawful  for  any  officer  or 
officers  of  the  army,  navy,  marines,  customs,  or  excise,  and 
he  and  they  is  and  are  hereby  authorized,  empowered, 
and  required  to  stop,  arrest,  and  detain  every  such  person, 
and  to  convey  him  before  one  or  more  of  his  Majesty's 
Justices  of  the  Peace  residing  near  to  the  port  or  place 
into  which  such  ship,  vessel^  or  boat,  shall  be  taken  or  car^ 
tied,  or  near  to  the  place  where  any  such  person  shall  be 
so  taken  or  arrested/*  &c.  The  section  5.  in  the  last- 
mentioned  statute  is  expressed  in  the  same  terms.  These 
sections  give  jurisdiction  to  two  descriptions  of  Justices ; 
first,  the  Justices  residing  near  to  the  port  or  place  into 
which  the  boat  shall  be  taken;  and  second,  to  the  Justices 
near  to  the  place  where  the  offender  shall  be  taken  or  ar- 
rested. The  question  then  is,  whether  these  men,  having 
been  arrested  afloat,  in  a  place  locally  within  the  limits 
of  the  town  and  port  of  Folkestone,  which  has  an  exclu- 
sive jurisdiction,  and  lodged  and  detained  there  for  two 
days  (Folkestone  being,  for  all  purposes  connected  vrith 
the  revenue  of  Customs,  part  of  the  port  of  Dover,  and 
the  vessd  seized,  being  conveyed  with  these  men  from 
Fblhesione  to  Dover),  the  Magistrates  of  the  latter  town 
had  not  jurbdiction  to  convict  for  the  offence  in  question. 
It  is  not  necessary  that  the  conviction  should  shew  diat 
the  Magistrates  of  Dover  bad  jurisdiction  over  the  case, 
inasmuch  as  the  Act  of  Pariiament  has  given  a  summary 
form  of  conviction  which  has  been  pursued;  and  though 
It  appears  on  the  face  of  this  conviction,  that  the  boat 


MtCHAJ^LMAS   t£RM,   THtRb   GEO-   IV.  224 

Uras  seiied^  and  these  persons  were  apprehended  io  the        1822. 
port  of  FalkeUontt  yet  it  does  not  shew  that  Folkestone      ^^T^ 
has  an  exdusive  jurisdiction,  and  the  Court  will  not  intend        Kits. 
that  it  has,  in  order  to  give  effect  to  the  objection.     The 
fact  being  established  that  Folkestone  is,  for  all  purpose! 
ooiineeted  with  the  revenue  of  Customs,  within  the  limita 
of  the  port  of  Dover,  that  is  sufficient  to  give  jurisdictioii 
to  the  Justices  of  the  latter  place^  and  therefore  this  con- 
viction b  perfectly  correct. 

Uttledale,  contri.  This  conviction  clearly  cannot  be 
mstainedy  unless  it  appears  upon  the  face  of  it  that 
the  Justices  of  Dover  had  jurisdiction  over  this  offence. 
It  must  either  shew  that  the  offence  was  committed 
within  their  immediate  jurisdiction,  or  at  all  events  that 
their  jurisdiction  was  so  connected  with  the  place  in 
which  the  offence  was  in  fact  committed,  as  to  bring  the 
case  within  their  authority.  Now,  in  the  first  place,  it 
does  not  appear  that  this  offence  was  cognisable  by  the 
Jusdoes  of  the  town  and  port  of  Dover^  nor  in  fieict  that 
the  offence  was  in  any  way  connected  with  that  places 
Nothing  can  be  collected  from  the  conviction  itself,  from 
which  it  can  be  understood  that  the  offence  was  com* 
mitted  within  the  jurisdiction  of  the  Justices  of  Dover, 
assuming  that  they  had  any  jurisdiction  over  the  offence, 
which,  it  is  submitted,  they  had  not,  under  the  circum- 
stances of  this  case.  It  is  true,  that  by  die  statute 
47  Geo.  3.  s.  £.  c.  66.  s.  44,  if  persons  are  apprehended 
OB  4he  high  seas  for  any  offence  against  the  revenue-laws^ 
the  Justices  of  the  Peace  of  any  port  into  which  they 
•re  taken,  shall  have  the  same  power,  as  if  the  offence 
bad  been  originally  committed  vrithin  their  immediate 
jurisdiction.  But  it  appears  in  this  case  that  the  original 
offence  was  committed  within  the  limits  of  the  jurisdicfioa 
of  the  Folkestone  Magistrates,    llie  conviction  merely 

p  2 
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1822.  states  that  the  Justices  are  Justices  acting  for  the  town 
^^""^^  and  port  of  Dover;  but  it  does  not  sUte  that  they  are 
KiTB.  acting  for  the  town  and  port  of  Folkestone.  Surely  there 
ought  to  be  some  connexion  shewn  between  the  two 
places,  because  it  cannot  be  assumed  that  the  Magistrates 
of  Dover  have  a  jurisdiction  in  the  town  of  Folkestone, 
The  statement  which  has  been  made  upon  affidavit  that 
Folkestone  is,  for  all  purposes  connected  with  the  Cus- 
toms, within  the  jurisdiction  of  Dover,  is  answered  by 
the  fact,  that  in  this  very  case  an  application  had  been 
made  to  the  Folkestone  Magistrates  to  hear  the  complaint 
against  these  persons,  and  the  case  would  have  been  dis- 
posed of  by  them,  had  not  the  seizing  officer  carried  the 
alleged  offenders  before  the  Dover  Justice.  But,  sup- 
posing the  fact  to  be,  as  represented,  still  it  must  be 
shewn  that  the  Folkestone  Magistrates  had  no  jurisdiction 
in  a  matter  of  this  nature.  The  Magistrates  of  Folkestone 
have  prim&Jacie  jurisdiction  over  offences  committed 
against  the  excise  and  custom  laws,  if  the  offence  is  com- 
mitted within  their  jurisdiction.  They  have  an  exclusive 
commission  of  the  peace,  and  even  the  county  Justices 
could  not  interfere  with  their  jurisdiction,  still  less  the 
Justices  of  Dover;  and  the  case  of  Talbot  v.  Hubble  {a\ 
which  arose  upon  12  Car.  2.  c.  23,  and  15  Car.  2.  c.  2, 
IS  an  authority  to  shew,  that  where  a  city  has  Justices 
with  an  exclusive  clause,  the  Justices  of  the  county 
cannot  act  in  matters  of  excise.  It  seems  clear,  that  under 
the  47  Geo.  3.  c.  66,  the  Dover  Magistrates  could  have 
no  authority  in  the  case,  unless  the  offence  was  committed 
on  the  high  seas.  Had  this  offence  been  committed  on 
the  high  seas,  and  the  offenders  been  taken  immediately^ 
and  in  the  first  instance,  into  the  port  of  Dover,  then 
the  Justices  of  that  port  would  have  had  jurisdiction; 
but  here  they  are  apprehended  in  the  port  of  Folkestone^ 

(a)  SStra.  1154. 
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where  there  is  an  exclusive  jurisdiction;  they  are  detained        1822 

on  shore  for  two  days,  and  thence  carried  to  Dover.    On         ^-^^^^^ 

....  ^  ptrU 

the  £iice  of  the  conviction  it  is  not  shewn  that  the  offence        &itb. 

is  cominitted  within  the  jurisdiction  o( Dover;  the  whole 

offence  is  committed  within  the  jurisdiction  o(  Folkestone^ 

and  the  Magistrates  of  Dover  have  taken  upon  themselves 

to  make  a  conviction  for  which  they  had  no  jurisdiction. 

For  these  reasons  the  writs  of  habeas  corpus  ought  to  go. 

Abbott,  C.  J. — ^Two  questions  have  been  nused  in 
this  case ;  first,  whether  the  Justices  of  Dover  had  in  fact 
any  authority  to  take  cognizance  of  this  offence;  and, 
second,  assuming  them  in  fact  to  have  that  authority, 
whether  the  conviction  is  bad,  for  not  shewing  the  particular 
fact  upon  which  their  authority  was  founded.  It  is  pro- 
irided  by  47  Geo.  S.  s.  2,  c.  66,  s.  AA,  (  which  recites  that 
doubts  had  arisen  whether  Justices  could  take  cognizance 
of  any  offence  or  forfeiture  committed  on  the  high  seas, 
and  without  the  limits  of  the  county,  city,  town,  or  place 
in  which  they  acted),  **  that  from  and  after  the  passing  of 
this  act,  in  all  cases  in  which  any  Justice  or  Justices  are 
empowered  to  take  cognizance  of  any  offence,  or  of  any 
forfeiture  in  this  act,  or  in  any  w^K  or  acts  of  Parliament 
relating  to  the  revenue  or  customs  of  excise,  it  shall  be 
lawful  for  any  Justice  or  Justices  of  the  Peace  for  the 
county,  city,  town,  or  place,  within  which  the  port  or  place 
into  which  any  ship,  vessel,  boat,  or  goods,  or  any  person 
or  persons  shall  be  taken,  brought,  or  carried,  under  any 
act  or  acts  of  Parliament  relating  to  the  revenue  of  ciia- 
toms  or  excise,  shall  be  situated,  to  take  cognizance  of 
such  offence  or  offences  as  if  the  same  had  been  cook 
mitted  on  land  within  the  jurisdiction  of  such  Justices.** 
It  appears  from  the  iacts  of  this  case,  that  the  per- 
sons who  are  applying  for  these  writs,  were  taken  on 
board  a  vessel  having  contraband  goods^  in  the  harbour  of 
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1829.        Folketione,  and,    in  the  first  bstanoe,  the  vessel  WM 
^^'^^^        tMured  in  that  harbour.    The  parties  were  then  taken  on 

Expmrlg 

Kits,  shore,  within  the  limits  of  the  local  jurisdiction  of 
Folkestone.  After  remaining  in  custody  there  for  two 
dajs>  there  were  again  put  on  board  the  vessel  and  carried 
into  the  port  of  Dover.  The  case  is  then  submitted  to 
the  Justices  of  Dover^  and  they  convict  the  parties. 
The  state  of  fiicts  raises  this  question,  namely,  whether 
offenders  of  this  description,  being  apprehended  in  a 
port  on  the  water,  and  they  and  the  vessel  are  volun- 
tarily carried  (ilot  by  any  stress  of  weather)  within  the 
limits  of  a  particular  jurisdiction,  and  are  lodg^  there, 
may  be  put  on  board  again,  and  taken  into  any  other 
port  for  the  piu'pose  of  conviction.  It  would  b^  very 
obvious,  that  if  that  can  be  done,  it  may  lead  to  very 
considerable  abuse ;  for,  if  instead  of  taking  these  per<r 
sons  and  the  vessel  into  tlie  port  of  Dover^  in  the  first 
instance,  as  by  law  they  might  have  been  taken,  they  are 
taken  in  the  first  place  into  another  port,  and  afterwards 
xemoved  thither,  it  is  very  difficult  to  say  that  they  might 
not  be  taken  to  any  port  at  the  extremity  of  the  coasts  of 
this  kingdom,  to  the  west  or  to  the  north.  It  is  difiicult 
to  say  that  that  might  not  be  done.  Therefore,  if  it 
were  necessary  to  pronounce  any  opinion  upon  that  ques- 
tion, I  should  say,  as  at  present  advised,  that  the  inclina- 
tion of  my  opinion  would  be  against  such  a  construction 
of  the  statute.  But  I  do  not  think  myself  caUed  upon 
to  give  any  decisive  opinion  upon  that  question,  which 
should  be  binding  upon  myself  or  upon  any  other  person, 
who  may  be  called  upon  hereafter  to  give  judgment  upon 
it;  and  if  evei-  I  should  be  called  upon  hereafter  lo 
Ire-consider  the  question,  my  mind  will  be  unbiassed 
upon  it.  I  am  however  clearly  of  opinion,  notwithstand- 
th^  form  of  conviction  given  by  the  57  Geo*  3.  that  it 
ssai7  it  should  appear  upon  the  face  of  the  coq* 
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victiODy  that  the  convicting  Magistrates  had  authority  and        1882. 
jurisdiction  over  the  subject-matter  of    their  decision. 


The  form  given  by  the  statute  begins  first  with  the  coun^.        Kite. 

8u:*  as  the  case   may  be ; — *'  Be  it  remembered,''  &c. 

Then  directions  are  given  to  state  the  offence.    The  quea* 

tion  then  is,    whether,  when  the  offence  comes  to  be 

stated,  the  place  wherein  it  was  committed — the  county, 

riding,  city,  or  liberty,  &c.  must  not  be  stated;   and  if 

that  is  not  done,  whether  the  particular  fiict  which  gives 

the  Justices  authority  beyond  the  county,  riding,  or  place, 

&C.   to  which   their  jurisdiction   extends,  ^lust  not  be 

stated  ?    It  is  one  of  the  first  principles  of  the  criminal 

law,  as  it  regards  proceedings  before  Justices  of  the 

Peace,  and  also  in  any  other  cases,  speaking  generally, 

that  it  should  appear  upon  the  face  of  the  adjudication  that 

die  Magistrates  had  authority  and  jurisdiction  over  the 

subject-matter  of  tlieir  consideration.    That  is  the  very 

first  principle  in  criminal  law.     If  we  were  to  hold  under 

this  particular  form  of  conviction,  that  it  was  unnecessary 

to  do  that,  in  order  to  give  effect  to  this  Act  of  Parliament 

we  should  be  repealing,  if  I  may  so  express  myself,  that 

general  and  almost  universal  principle  to  which  I  have 

alluded.     Looking  to  the  form  of  this  conviction,  it  ap* 

pears  to  have  been   prepared  without  adverting  to  the 

particular  circumstances  of  the  case.    Undoubtedly  cases 

may  arise,  in  which  Justices  of  the  Peace  have  authority 

beyond  that  place  to  which  the  precise  terms  of  their 

commission  extends.     If  we  assume  (and  we  do  assume 

it)  that  the  Legislature  intended  that  a  conviction,  in  the 

form  given  by  the  statute,   might  be  good  to  autboriie 

Justices  of  the  Peace  in  one  county  to  convict  for  an 

offence  committed  in  another,  we  should,  at  least,  require 

the  Justices  to  shew,  upon  the  face  of  their  conviction, 

that  they  had  such  a  jurisdiction.    For  instance,  suppose 

Justices  of  the  Peace  for  the  county  of  Keni  were  Iq 
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convict  for  an  offence  under  this  act,  committed  at  Hasi'^ 
ings  or  Brighton,  in  Sussex,  we  should  hold  such  a 
conviction  to  be  bad,  unless  it  was  made  certain  that 
Ibej  had  jurisdiction  over  an  offence  v  so  committed. 
Under  some  circumstances  the  Magistrates  of  one  town 
or  borough,  and  even  in  a  county,  have  jurisdiction  over 
offences  committed  within  the  local  limits  of  another 
town,  borough,  or  county;  but  if  it  is  meant  to  rely  upon 
the  precise  fact  which  gives  the  jurisdiction^  that  fact 
must  be  mentioned,  in  order  that  it  may  appear  upon  the 
ftce  of  die  conviction  under  this  act,  as  it  must  by  law 
appear  upon  the  face  of  all  conations,  speaking  gent- 
rally,  that  the  Justice  has  jurisdiction  over  the  subject- 
matter.  Without  therefore  giving  any  judgment  upon  the 
other  question  which  has  been  r9ised,  I  am  of  opinion, 
that  assuming  the  authority  to  convict  in  this  particular 
case,  the  conviction  is  bad,  for  not  setting  forth  that  spe- 
cial fact,  namely,  that  the  Justices  of  the  Peace  for  the 
town  and  port  of  Dover  had  jurisdiction  to  convict  for 
an  offence  committed  in  the  port  of  Folkestone. 

Baylby,  J.  and  Hol'royd,  J.  were  of  the  same 
opinion. 

Best,  J. — It  appears  to  me,  that  the  objection  arising 
on  the  face  of  this  conviction,  upon  which  my  Lord 
Chief  Justice  has  declined  giving  any  decided  opinion, 
arises  from  the  difficulty  in  which  the  Magistrates  found 
themselves.  Previously  to  the  passing  of  the  statutes, 
which  have  been  mentioned.  Magistrates  had  no  authority 
to  convict  for  offences  on  the  high  seas.  We  must  look 
therefore  to  the  statutes  themselves,  to  see  what  authority 
they  give  to  the  Justices.  These  Acts  of  Parliament 
must  be  construed  strictly,  in  considering  a  case  which 
places  these  persons  iu  a  situation  of  so  much  peril.    In 
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such  a  case  every  principle  of  law  should  be  strictly  pur-  IB22. 
sued  and  observed.  Now  it  appears  to  me,  that  wten  an  e^^^u 
offence  under  ibis  act  is  committed  on  the  high  seas,  out  Kitb. 
of  the  limits  of  the  ordinary  jurisdiction  of  the  Justices, 
and  the  party  is  conveyed  before  a  Justice  residing  near 
to  the  port  or  place  into  which  the  vestel  shall  be  carried, 
that  must  mean  the  port  or  place  into  which  the  vessel 
is  first  brought.  I  do  not  mean  first  brought  by  stress 
of  weather,  and  when  the  vessel  gets  out  again  to  sea 
without  landing,  but  the  port  or  place  where  the  of- 
fender is  first  landed,  and  may  be  brought  to  justice.  If 
that  part  of  tlie  5th  section  of  57  Geo,  3.  c*  87»  does 
not  mean  ''  first  brought ''  in  the  sense  1  have  mentioned, 
I  do  not  know  why  the  officer  of  the  Customs  might  not 
take  the  party  to  two,  three,  or  even  five  different  ports, 
in  order  to  find  some  Magistrate  more  favorable  to  his 
views  than  any  otiier.  Such  a  discretion  ought  not  to 
be  recognized.  It  appears  to  me  to  be  an  extremely 
dangerous  discretion,  more  particularly  in  a  case  so  highly 
penal  as  this,  where  a  man  is  to  be  deprived  of  his 
liberty,  perhaps  for  a  period  of  five  years,  without  the 
intervention  of  a  Jury. 

Rule  absolute* 
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Thursdmj^  The   KiNO    V.   GeOKGR    WebB    HaLL. 

JVor.  <b. 


The  Conrts  of  X  HIS  was  an  informatioo  in  the  nature  of  a  9110  war* 

teVeoH^^^'  ^^^^^  against  the  defendant,   calling  upon   him  to  shew 

c.  38.  s.  8.  de-  by  what  authorit?  he  exercised  the  office  of  Registrar  and 

dares  that  iioJ;_,^._  ^_                    ^    .                  ^-o** 

person  shall  Ckrk  of  the  Court  of  Requests  of  the  city  of  ISnsioi^ 

wti?g"M*a^  At  the  trial  hefore  Graham,  B..  at  the  Bristol  Summer 

Commissioner  Assizes,  1819,  a  verdict  was  found  for  the  Crown,  subject 

in  the  execn-  7         ^i                                                                  j        ^ 

tion  of  any  of  to  the  opinion  of  the  Court,  upon  a  special  case* 

the  Acu  for  ^                                   »     r            r 
coDstitnting 

in^L^snch'  Tl**  «>ffice  of  Registrar  and  Clerk  of  the  Court  of  Re. 

oersoo  shaU  quests  in  the  city  of  Bristol,  having  become  vacant  by 

holder  within  the  death  of  a  gentleman  named  Beagough,  an  election 

for  wS 'he"^'  took  place  on  the  2d  May,  1818,  to  supply  the  vacancy. 

shall  act.  The  Q|,  i^gt  occasion  thirteen  persons  attended  and  gave  their 

word  **  honsr-  "^                                         ^ 

holder"  in  this  votes,  eight  for  the  defendant,  and  five  for  Mr,  Palmer, 

mean  a  per-  another  candidate.     The  eight  who  voted  for  the  defend* 

den^^L'nse'  *"*  ^^^^  ^^*  Jmes,  Michael  Castle,  George  Hilhouse, 

keeper,  and  WUliam  Fripp,  William  Fripp  the  yonnger,  Levi  Ames 

therefore.  ^       ^ 

whens  a  per-  the  younger,  Edward  Brice,  and  James  George.  The  ques- 

elecced  to  tlie  ^^^n  for  the  opinion  of  the  Court  was,  whether  these  per- 

office  of  Re-  gopg  ^^re  householders  within  the  meaning  of  the  Courts 

sistrar  and  ^ 

Clerk  of  the  of  Requests  Acts,  26  Geo.  S.  c.  38.  s.  8.,  by  which  it  is 

qnesuofthe  enacted,  *' that  after  the  24th  of  June,  1786,  no  person 

bv^  maforit^''  shall  be  capable  of  acting  as  a  Commissioner  in  the  exe- 

of  honiiehold-  cution  of  any  of  the  acts  for  constituting  such  Courts, 

rent,  rates,  unless  such   person   shall   be  a  householder  within  the 

iresident^'by  "**  county,  district,  city,  liberty,  or  place,  for  which  he  shall 

tlieir  uartners  act,  and  shall  be  possessed  of  a  real  estate  of  the  annual 

m  trade  or  tlieir  "^ 

servants  only :  value  of  20/.  or  of  personal  estate  of  the  value  of  500/.'' 

election  was  '^  ^'^^  admitted,    that  if  any  five   of  the   persons,   who 

valid.  voted  fur  tiie  defendant,  should  be  adjudged  householders 
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within  the  meaning  of  this  statute,  the  juc^ent  of  tlie 
Court  should  be  pronounced  in  his  favor.  The  case  aet 
forth,  Mritb  great  particularity,  the  qualifications  in  respect 
of  which  each  of  these  persons  claimed  the  right  of  voting 
as  a  householder.  It  appeared,  in  substance,  that  each 
was  a  partner  in  a  firm  carrying  on  trade  in  BrUiol\  that 
each  was  the  holder  of  a  dwelling-house  there,  and  pay- 
ing rates  and  taxes  in  respect  thereof;  that  each,  either 
by  a  partner  or  a  servant,  occupied  and  slept  in  the  house; 
that  each  was  in  the  daily  habit  of  resorting  to  the  dweU 
ling-house,  or  some  other  building  connected  with  it,  for 
the  purposes  of  business;  that  each  was  a  person  of  sub^ 
stance  and  respectability;  that  none  of  them  personally 
slept  on  the  premises,  in  respect  of  which  they  respec- 
tively claimed  the  right  of  voting;  and  that  each  had  a 
dwelling-house  out  of  the  city  of  BrUtol,  in  which  tbef 
respectively  slept  and  resided. 

On  a  former  day  the  case  was  argued  by  Sdwyn,  for  the 
Crown,  and  Adam,  for  the  defendant. 

For  the  Crown  it  was  contended,  that  the  word  **  house- 
holder,'' as  used  in  the  statute  26  Geo.  3.  c.  88.  s.  8, 
meant  **  the  master  of  a  family,"  \«howas  domiciled  by 
personal  residence  and  occupancy  in  the  house  held  by 
him,  and  consequently  that  none  of  these  persons  were 
qualified  to  vote  for  the  defendant.  ^Fhe  authorities  cited 
were  JohmofCi  Dictionary^  where  ''  householder'*  is  called 
**  master  of  a  family;"  Tottdin^s  Law  Dictionary/yKhere 
it  is  said  "  Householder  (paterfamilias)  is  the  occupier 
of  a  house,  a  housekeeper,  or  master  of  a  family;"  £  Inti. 
702;  Rex  v.  Barwickia)^  The  Overseers  of  fVeobly(p), 
Mayor  of  Colchester  v.  Goodwin  (c).  Waller  v.  Hatter  (d), 
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(«)  7  T.  R.  S3. 
(6)  S  Str.  1S61. 


(c)  Carter,  114. 
(tf)  3  Bubtr.  14. 
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1822.        The  Mayor  of  London  v.  The  Mayor  of  Lynn  (a),  S/e- 

/^"^       phens  V.  Derry{b),  Rex  v.  Nicho/sonic),  Rex  r.Jonesid), 

r.  and  Hemming  r.  Pieniy(e).     Reference  was  also  had  to 

^^^        the  22  Geo.  2.  c.  47.    23  Geo.  5.  c.  27.    3  G€0.'«.  c.  25. 

a.  19*  and  £3  Geo.  2.  c.  30.  and  to  I  Hargr.  L.  T.  128. 

and  7  Bro.  P.  C.  Tomlins'  edit.  131.  134. 

For  the  defendant  tlie  following  arguments  were  urged : 
The  construction  endeavoured  to  be  put  upon  the  word 
**  householder''  is  by  no  means  warranted  either  by  the 
authorities  cited,  or  by  common  usage  and  parlance.  It 
may,  perhaps,  on  some  occasions,  bear  the  sense  attri- 
buted Co  it;  but,  generally  speaking,  it  imports  only  the 
keeping  a  house  for  the  purposes  of  trade,  without  any 
necessary  implication  of  personal  residence.  It  is  at- 
tempted to  support  the  de6uitioii  contended  for,  by  giving 
to  the  word  **  householder"  the  extensive  use  and  meaning 
of  the  word  **  household;"  but  this  is  by  no  means  a  rea- 
sonable conclusion :  the  two  words  import  very  different 
meanings,  and  describe  very  distinct  situations;  the  first 
defines  an  individual  person;  the  last  is  a  noun  of  number, 
-and  there  is  no  sort  of  analogy  existing  between  them. 
The  object  and  intention  of  the  Legislature,  in  imposing 
this  qualification,  was;  no  more  than  that  the  electors  should 
be  persons  connected  with  the  interests  of  the  city,  familiar 
with  its  customs  and  affairs,  associating  and  transacting 
business  with  its  citizens,  and  well  known  in  it  as  men  of 
•respectable  characters  and  responsible  situations.  All  these 
qualifications  are  eminently  conspicuous  in  the  persons 
who  have  voted  for  the  defendant  in  this  case,  and  they 
are  sufiicient  to  legalize  their  votes,  and  to  satisfy  the  re- 
quisites of  the  statute.  If  these  electors  are  not  qualified 
.on  account  of  their  non-residence,   no  qualified  electors 

(a)  1  Bos.  Sc  Pill.  487.  (c/)  8  East,  45(). 

(it)  16  East,  147.  (e)  ^  J.  B.  Moore,  529. 

{*:)  1**  Ibid.  530. 
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ctn  be  found;  for,  in  modem  times,  it  baa  become  all.        1B22. 
almost  universal   habit    for  the    most    respectable  and 
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wealthy  traders^  in  all  great  and  commercial  towns,  to  r. 

live  out  of  those  towns,  though  they  daily  resort  to  theil^ 
for  the  purposes  of  business,  and  in  no  one  place  does 
that  habit  prevail  more  generally  than  at  BristoL  It  ia 
expressly  declared  by  Lord  Coke,  in  his  Commentary  on 
the  Statute  of  Bridges,  that  a  person  in  possession  of  a 
house,  occupied  merely  by  bis  servants,  is  liable  to  pay 
the  rates  assessed  upon  it  (a);  and  surely  if  such  an 
occupation  makes  a  man  a  householder,  so  far  as  hb 
liabilities  are  concerned,  it  ought  to  have  a  similar  efFecl 
as  respects  his  privileges.  In  the  statute  26  Geo.  3. 
c.  100.  8. 2,  which  regulates  the  right  of  voting  at  elec- 
tions of  Members  of  Parliament,  there  is  this  expression 
to  be  founds  **  inhabitants  householders  resiaiits,"  as  one 
joint  description;  the  inference  from  which  is  conclusive^ 
that  there  may  be  *'  inhabitants  householders,"  who  are  not 
**  resiants,"  and  that  neither  of  the  two  former  words  in- 
cludes residency.  So,  in  the  statute  1 1  Geo.  1.  c.  18.  s.  10« 
it  is  provided,  that  partners  carrying  on  trade  in  one  house, 
as  householders,  for  the  rates  of  which  they  are  jointly 
liable,  shall  vote  at  elections  for  the  mayor  and  aldermen 
of  London,  while  the  next  section  enables  two  persona 
inhabiting  in  the  same  house  to  vote,  clearly  shewing 
that  a  householder  was. not,  in  the  view  of  the  Legislature, 
a  person  **  inhabiting  in,"  or  resident  in,  a  house.  So^  in 
the  case  of  Rex  v.  Barwick  (6),  Lord  Kenyon  expresdy 
lays  down  a  distinction  between  *^  occupancy "  and  **  in-r 
habitancy."  It  is  an  admitted  fact  in  the  case,  that  all 
these  parties  were  liable  to,  and  actually  paid,  parochial 
rates  upon  the  houses  in  which  it  is  contended  they  are 
not  the  holders*  Upon  what  principle  have  they  paid 
those  rates?    Would  it  have   been  a  good  answer  to  a 

(a)  9  lost.  70f.  (6)  7  T.  R.  S3. 
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ia22.        dtoMiKl  of  tluMe  nitet^  to  bmj,  **  I  am  not  the  tioote« 

V*^'^        koUer,  I  am  only  a  housekeeper;  I  only  occapy  by  means 

V.  at  a  aenrant,  or  a  partner,  and  therefore  i  am  not  Ih 

^^^^  aWe?"  The  abcmrdity  attencfaint  upon  the  argument  re- 
flates it.  It  18  a  householding  sufficient  to  impose  the 
burthen,  and  there  is  no  reason,  and  no  law,  that  can 
|>re¥ent  its  also  conferring  the  privilege.  The  cases 
brought  forward  on  the  part  of  the  Crown,  are  all  distin- 
gnifhaUe  mainly  from  the  present,  as  might  be  easily 
shewn;  but  there  are  other  cases  directly  in  point,  and 
affirmative  of  the  defendant's  case.  It  is  said  by  liord 
EUenbcrough,  in  Bertie  v.  Beauinont  (a),  that  the  occu- 
pation of  a  servant  is  the  occupation  of  the  master;  and 
he  refers  to  a  previous  case  of  Rex  v.  Stock  {b),  where 
it  was  decided,  that  a  burglary  being  committed  in  pre- 
mises belonging  to  three  partners,  and  occupied  by  their 
joint  servant,  it  was  well  laid  as  committed  in  the  dwelling* 
bouse  of  the  partners.  As  respects  the  equity  of  this 
case,  and  the  intention  of  the  Legislature,  there  can  be 
BO  doubt  that  both  are  fully  satisfied  in  the  persons  of  the 
dectors,  who  are  now  objected  to ;  and  upon  a  fieur  con* 
stniction  of  the  word  ''  householders/'  and  an  impartial 
view  of  all  the  legal  decisions  upon  similar  (|uestions, 
there  can  be  as  little  doubt,  that  in  point  of  law  the  de- 
fendant has  been  well  elected,  and  b  entitled  to  the 
jtt<%ment  of  the  Court  in  his  favor. 

The  Court  took  time  to  consider  the  case,  and  judg* 
ment  was  now  delivered  by 

Abbott,  C.  J. — This  case  came  before  us  on  an 
information,  in  the  nature  of  quo  warranto,  against  the 
defendant,  calling  upon  him  to  riiew  by  what  authority 

(a)  16  East,  8S.  (b)  f  Taiwt.  399. 
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be  held  and  exercised  the  office  of  Regbtnir  and  CleA 
of  the  Court  of  Requests  of  the  city  of  Bmial.  In 
answer  to  the  information  the  defendant  set  forth  his 
eiectioo,  and  issue  was  joined  upon  the  question,  whether 
he  had  a  majority  of  votes,  that  is,  of  good  votes.  It 
appears  by  the  case,  that  so  far  as  a  numerical  majority 
went  that  issue  was  found  for  the  defendant;  but  a  qoes* 
lion  arose,  whether  those  votes  were  substantially  and  le* 
gaily  good,  which  question  now  remains  for  our  decision^ 
and  depends  entirely  upon  the  construction  of  the  word 
**  householders,'*  as  used  in  the  statute  26  Geo.  3.  c.  38. 
By  the  statute  1  fV.Sf  M.  the  mayor,  aldermen,  and  com<* 
mon  council  of  the  city  of  Bristol^  were  appointed  Com* 
missioners  of  the  Court  of  Requests  of  that  city«  In 
that  statute  the  official  corporate  character  was  the  only 
qualification  required.  Many  Acts  of  Parliament  for  the 
establishment  of  other  similar  Courts  had  passed  previous 
to  the  26  Geo.  3.  The  latter  is  a  general  law,  and  must 
be  understood,  with  reference  to  the  Court  of  Requests  at 
BriHoly  to  have  superadded  the  qualification  of  '<  house- 
holders," whatever  may  be  its  bearing  upon  the  qualifications 
before  required.  Now,  the  true  meaning  of  particular  words 
in  particular  Acts  of  Parliament  is  to  be  fmmd,  not  so 
much  in  a  strict  etymological  propriety  of  language,  nor 
in  popular  usage,  as  in  the  subject-matter  of  the  occasion 
in  which  they  are  used,  as  connected  with  the  subject 
which  is  sought  to  be  attained.  The  meaning  of  the 
word  **  inhabitants,"  in  the  Statute  of  Bridges,  22  H.  8. 
c.  g,  which  was  cited  in  the  course  of  the  argument, 
affords  an  illustration  of  the  proposition  very  applicable 
to  the  present  case.  That  statute  speaks  of  the  inhabit- 
ants of  any  county,  city,  or  other  place.  Taking  that 
word  either  in  its  strict  or  its  popular  sense,  it  is  there 
applied  to  those  persons  only  *'  who  have  a  dwelling 
lienein,"  i|nd  all  persons  who  have  a  dwelling  therein  are 
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1822.        there  spoken  of  as  *'  inhabitants  thereof."    But  the  ob^ 
i^^*^        ject  of  that  statute  being  to  raise  a  fund  for  the  repairs  of 
V.  the  bridges  in  the  county,  by  the  taxation  of  persons  in 

reasonable  proportions  to  their  property  therein,  or  (in 
case  of  refusal)  to  enforce  the  payment  of  such  tax  by 
distress  on  the  lands,  goods,  or  chattels  of  the  persons 
rated,  the  word  **  inhabitant"  has  there  been  held  to 
include  all  the  occupiers  of  land  in  the  county,  although 
not  actually  dwelling  in  the  county.  The  object  of  the 
statute  £6  Geo.  3.  c.  38,  however,  is  very  different. 
That  seems  to  have  been  to  unite  respectability  of  cha- 
racter, and  competency  in  circumstances,  in  the  place 
where  the  office  is  to  be  exercised,  with  notoriety  in,  and 
habits  of  access  and  resort  to  it.  This  object  is  attained 
by  excluding  lodgers  and  inmates,  and  persons  who  have 
no  permanent  connexion  with  and  resort  to  the  place. 
The  word  in  this  statute  is  "  householder,**  not  **  house- 
keeperJ*  llie  word  **  householder,"  in  whatever  sense 
taken,  would  certainly  exclude  the  classes  I  have  men-* 
tioned,  and  probably  some  others,  as  not  being  in  the 
strict  sense  of  the  word  **  houseAecper.**  It  is  suflScient 
for  the  purpose  of  this  cause,  if  five  of  those  who  have 
voted  for  the  defendant,  and  whose  right  to  vote  is  dis- 
puted, shall  be  found  to  be  householders  within  the  true 
meaning  of  the  statute;  and  we  are  of  opinion  that  five, 
namely,  Levjf  Ames,  Michael  Castles,  George  Hilhousef 
IVilliam  Fripp,  and  Edward  Brice,  are  such  house- 
holders. Each  of  these  persons  is  a  partner  in  a  firm 
carrying  on  trade  in  Bristol,  or  a  holder  of  a  dwelling- 
bouse  there ;  each  of  them,  either  by  a  partner  or  a  ser- 
vant, occupies  and  sleeps  in  the  house,  and  each  is  in 
the  daily  habit  of  resorting  to  that  dwelling-house,  or 
some  other  building  connected  with  it,  for  the  purposes 
of  business.  In  the  first  case,  that  of  Levy  Ames,  the 
dwelling-house  belonging  to  him  is  annexed  to  the  pre- 
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mises  where  the  business  of  his  firm  is  carried  on,  and        1822. 

is  occupied  by,  or  in  the  care  of  a  clerk  of  that  firm.     ^J^^^ 

,  The  Kmo 

In  the  two  succeeding  cases,  the  parties  carry  on  business  v. 

in  a  warehouse  adjoining  a  dwelling-house,  held  by  the 
firm,  and  occupied  by  a  servant,  and  in  all  these  cases 
the  rents,  rates,  and  taxes  are  paid  by  the  firm.  In  the 
case  of  Mr.  Fripp  and  Mr.  Brice,  they  are  partners  in  a 
banking-house,  which  they  occupy  in  the  way  of  their 
trade,  and  behind  which  there  is  a  dwelling-house  belong- 
ing to  the  firm,  and  for  which  the  firm  pays  the  rates  and 
taxes.  So  that  in  every  one  of  these  five  cases  there  is 
a  dwelling-bouse  belonging  to,  or  rented  by  the  partner- 
ship, and  annexed  to  premises  in  which  the  partnership 
business  is  conducted,  and  occupied  either  by  servants, 
or  partners  of  the  firm,  as  a  dwelling-house.  Under 
these  circumstances  we  are  of  opinion  that  each  of  these 
parties  is  to  be  deemed  a  householder  within  the  meaning 
of  this  statute,  and  it  is  therefore  unnecessary  to  say  any 
thing  respecting  the  other  three  persons  who  voted  for 
the  defendant.  It  must  be  obvious  to  every  man  who  has 
the  slightest  knowledge  of  the  habits  of  the  more  respect- 
able classes  of  the  trading  would  in  all  the  great  towns 
in  England,  that  an  exclusion  of  persons  in  the  situation 
of  these  gentlemen  would  operate  as  an  exclusion,  both 
in  this  and  many  other  cases,  of  a  very  large  portion  of 
those  very  persons,  who  are  in  all  respects  best  qualified 
for  the  discharge  of  those  duties,  which  form  the  subject 
of  the  present  inquiry.  For  these  reasons,  we  are  of 
opinion  that  we  are  bound  to  give  our 

Judgment  for  the  defendant. 


VOL.    I. 
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Jtfmtfiiy,  The  King  v.  The  Justices  of   Cumberland. 

if  •o*  18« 


It  was  enacted  KjOPLEY,  S.  G.  moved  for  a  certiorari  to  bring  up 
iTClosnre^Act,  «»  ^^^^^  ^^  *®  Cumberland  Sessions,  touching  the  allow- 
that  the  ac-  uncg  Qf  expenses  incurred  by  Commissioners  under  a 
counts  of  the  '^  ^  •      •  j 

Comroisiion-     Local  Inclosure  Act,  for  the  purpose  of  having  it  quashed, 

toezpeniies  under  the  following  circumstances: — An  Act  of  Parlia- 
tbemin^the       "'^"^  ^^^  passed  in  the  50  Gto.  3.  for  inclosing  certain 

execution  of     lands  in  the  parish  of  Gorforth  in  Cumberland^  and  after 

uic  same* 

should  not  be    reciting  the  General  Inclosure  Act,  41  Geo.  3.  c.  I09f 

pwties^con-      proceeded  to  enact,  *'  that  once  at  least  in  every  year, 

cerned,  unless  durins  the  execution  of  this  act,  the  Commissioners  shall, 
such  accounts  °  ^        ' 

were  duly  al-    and  they  are  hereby  required  to  make  a  true  and  just 

Justice  of  the  statement  or  account  of  all  monies  by  them  received  and 

?!™-'?u™  expended,  or  due  to  them  for  their  own  trouble  and  ex- 
manner  there-       * 

in  prescribed;  penses  in  the  execution  of  this  or  the  said  recited  act« 

and  by  another 

section,  an  ap-  And  such  statement  and  account  when  so  made,  together 

S^  ^i^  p J^ty  ^'^  ^^^  vouchers  relating  thereto,  shall  be  by  them  laid 

aggrieved,  by  before  one  of  his  Majesty's  Justices  of  the  Peace  for  the 
any  thing  done  j      j 

in  pursuance  said  county  of  Cumberland  (not  interested  in  the  said 
the  General  inclosure)  to  be  by  him  examined  and  balanced;  and 
A5!>**°ciccpt   ^^^^   balance  shall  be    by  such   Justice   stated  in  the 

as  to  such  de-  book  of  accounts  to  be  kept  in  the  ofBce  of  the  clerk 

termination  as  /-i  •    • 

were,  by  the     of  the  Commissioners ;  and  no  charge  or  item  in  such 

ner^Inclosure  ^^^0""^  ^^U  b®  bmding  upon  the  parties  concerned,  or 
Act,  declared     ^alid  in  law,   unless  the  same  shall  have  been  duly  nU 

to  be  binding,      ,  ,  ,    t 

Jinai,  Md  eon-    lowed  by  such  Justice."    By  another  section  of  the  act, 

elueive:  Held, 
that  the  allow- 
ance of  the  accounts  by  a  single  Justice,  did  not  fall  within  this  exception,  so  as  to 
take  away  the  right  of  appeal  againfit.his  determination. 
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k  was  enactedi  that  ''  if  any  person  shall  think  himself        1822. 
aggrieved  by  any  thing  done  in  pursuance  of  this  act  or     tiiT^^no 
the  said  recited  act.  (other  than  and  except  such  determi-  _.    .t'* 

.  .  Tbc  JuSTlCBfl 

nations  as  are  by  this  or  the  said  recited  act^  declared  to  of 

be  binding,  final,  and  conclusive;  and  except  in  such  "*'"' 
cases  where  an  issue  at  law  is  authorised  to  be  tried,)  then 
he  may  appeal  to  the  General  Quarter  Sessions  of  the 
Peace  to  be  holden  for  the  said  county,  &c."  The  Com- 
missioners acting  under  this  statute  having  made  allot- 
ments by  virtue  thereof,  prepared  an  account  of  sums  of 
money  expended  by  them,  in  carrying  the  same  into  effect^ 
and  in  pursuance  of  the  first-mentioned  clause,  submitted 
it,  together  with  the  necessary  vouchers,  to  the  approval 
of  a  Justice  not  interested  in  the  inclosure,  by  whom  it 
was  allowed  in  the  manner  required  by  the  act.  Certain 
persons  interested  in  the  inclosure,  being  dissatisfied  with 
the  accounts,  appealed  against  the  allowance  of  the  same 
St  the  last  Midsummer  Sessions.  On  the  part  of  the 
Commissioners,  it  was  contended  that  the  Quarter  Sessions 
bad  no  jtuisdiction  to  entertain  the  appeal,  but  the  Ses- 
sions over-ruled  the  objection,  and  made  an  order,  by 
which  they  disallowed  several  items  mentioned  in  the 
account,  as  allowed  by  the  single  Justice. 

It  was  now  contended  that  such  an  order  otight  not 
to  have  been  made,  and  must  therefore  be  quashed  when 
returned  to  the  certiorari.  The  clause  in  this  act,  relating 
to  the  accounts  of  the  Commissioners,  it  is  true,  does 
not  state  in  express  terms  that  such  accounts  shall  be 
Unding  and  concltisive  upon  the  parties  interested,  when 
balanced  and  allowed  by  the  single  Justice,  jbut  this  must 
necessarily  be  inferred,  because  the  enactment,  declaring 
that  the  accounts  shall  not  be  binding  until  allowed,  is  in 
substance,  that  they  shall  be  binding  and  conclusive,  when 

0  2 
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1822.        cIlGwed.    Beside  wbichy  the  appeal  clause  excepts  tfaoae 

.^^^X*'        determinations  which  are,  by  the  Local  or  the  General 
The  King 

V.  Inclosure  Act,  recited,  declared  to  be  binding,  final,  and 

o^>  conclusive;  and  it  is  to  be  observed,  that  in  this  act  there 

CuMBEELAMD  jg  „q  clausc  to  which   such  exception  can  be  applied, 

unless  it  is  held  applicable  to  the  allowance  by  the  single 
Justice.  This  argument  was  recognized  and  acted  upon  in 
J2ejr  V.  The  Commissioners  of  Dean  Inclosure  (a).  In 
the  present  case  the  statute  directs  the  allowance  of  the 
accounts  to  be  by  a  single  Justice,  and  the  case  of  Boy- 
Jield  V.  Porter(b)  is  an  authority  for  saying  that  his  de- 
cision shall  be  conclusive. 

AnBOTT,  C.  J. — I  am  of  opinion  that  we  ought  not 
to  grant  the  certiorari.  It  appears  to  me  that  we  are 
not  at  liberty,  merely  by  inference,  to  defeat  the  operation 
of  the  clause  in  this  act  which  gives  an  appeal  in  certain 
cases.  I  cannot  find  in  the  act,  any  positive  declaration 
that  the  allowance  of  the  accounts  by  a  single  Jus- 
tice, shall  be  **  final,  binding,  and  conclusive."  Those 
words,  in  the  excepting  part  of  the  appeal  clause,  must, 
as  it  appears  to  me,  be  confined  to  those  proceedings 
which  are  made  binding,  final,  and  conclusive,  by  some 
affirmative  enactment  in  the  statute.  I  can  find  no  such 
afiirmative  enactment  in  the  statute  applicable  to  the 
matter  in  question.  We  are  called  upon  to  give  effect  to 
such  a  provision  merely  by  inference,  which  I  think  we 
are  not  at  liberty  to  do.  The  whole  of  the  argument  is 
lK>ttomed  merely  upon  inference.  Under  such  circum- 
stances  I  am  clearly  of  opinion  the  Sessions  had  juris* 
diction,  and  properly  heard  the  appeal. 


(a)  s  Maul.  Sc  Sdw.  80.  (it)  13  East,  SCO. 
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HoLEOYDy  J.  and   Best,  J.(ci)  were  of  the  saine        1822. 
opiiiioD. 


The  Kiica 


Rule  refused.      "^  •'^•"«" 


(ct)  BinfUjff  J.  was  ibsenU 


The  King  v.  The  Inhabitants  of  Pbneooes  and       iWid^, 

MaCHYNLLBTH.  N09.f6. 

X  HIS  was  an  indictment  against  the  defendants,  for  not  After  con?ic* 

repairing  a   bridge  in  the  county  of  Montgomery;    the  m^t*attle'** 

defendants  having  been  found  guilty  and  received  judg>  ?f**'?°'!..*'** 

ment  at  the  Sessions.  f  rant  a  certio- 

riri  to  remova 
tlieprocecd- 

Sir  William  Owen  now  moved  for  a  certiorari,  to  re-  L"?L5I1^ 

'  porpoie  of 

move  the  indictment  into  this  Court,  for  the  purpose  of  niviof  aa  in- 
having  it  quashed  for  several  errors  on  the  record.     He  quashed  on 
referred  to  Regina  v.  Dixon  (a).  Rex  v.  The  Inhabitants  JJIJoi^on^ie 
of  Oxfordshire  (b),  and  Rex  v.  Nichols  (c).  lecont 

Abbott,  C.  J.— I  am  clearly  of  opinion,  that  this  is 
not  a  case  in  which  we  ought  to  grant  a  certiorari  for  the 
purpose  mentioned.  There  have  been  cases,  1  believe,  in 
which  the  Court  has  granted  a  certiorari  to  remove  cod* 
victions,  and  the  judgments  found  thereon^  for  the  pur- 

(€)  1  Salk.  150.  S.  C.  6  Mod.       (6)  id  East,  ill. 
St.  S.  C.  t  Ld.  Ra>Di.  971.  S.  C.       (c)  Id.  412.  n.  (a). 
S  Salk.  78. 
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1B22.       pose  of  enforcing  them ;  but  those  were  cases  moved  at 
^Ip^^        the  instance  of  the  prosecutor;  and  there  may  be  many 
V.  cases  in  which  that  would  be  a  very  proper  course  of  pro- 

^BMKcoE§.  ^gjjng^  Here,  however,  the  application  is  at  the  in- 
stance of  the  defendant  for  a  certiorari,  to  remove  the 
proceedings  after  conviction  and  after  judgment,  for  the 
purpose  of  having  the  indictment  quashed;  which  is  in 
effect  an  attempt  to  obtain  the  advantage  of  a  writ  of 
error  without  the  expense  of  it.  Tliere  may  be  cases  in 
which  the  Court  has  granted  a  certiorari  before  judgment, 
but  it  must  be  in  the  discretion  of  the  Court,  whether, 
after  judgment,  we  will  allow  a  certiorari,  in  order  that 
that  the  indictment  may  be  brought  before  us,  to  have  it 
quashed.  We  think  this  is  not  a  case  in  which  such  a 
discretion  ought  to  be  exercised  in  favor  of  the  defend- 
ant. The  regular  and  ordinary  course  is,  to  bring  a  writ 
of  error;  and  we  cannot  upon  motion  do  what  may  be 
done  by  a  Court  of  Error.  The  cases  which  have  been 
cited  do  not  warrant  this  application.  Why  did  not  the 
defendants  apply  to  the  Court  before  the  prosecutor  was 
suffered  to  incur  the  expense  of  a  trial  i  This  is  a  mo- 
tion to  save  the  expense  of  a  writ  of  error  by  motion  only, 
which  cannot  be  allowed ;  for  if  we  were  improperly  to 
quash  the  indictment,  the  prosecutor  would  have  no 
remedy.  The  defendant  must  bring  a  writ  of  error  if  he 
is  so  advised. 

HoLKOYD,  J.  (a) — Said,  he  remembered  a  case  from 
Yorkshire^  where  there  was  an  application  to  remove  the 
indictment  after  conviction,  but  he  was  not  certain  whether 
it  was  before  judgment.  He  believed,  however,  that 
judgment  was  after ^-ards  given  in  this  Court,  and  that  the 

(«i)  Bayltiff  J.  was  alweut. 


MIGHAELMAS    TERM,    THIRD   GEO.   IV. 

proceediogs  had  been  removed  for  the  purpose  of  en- 
forcing the  conviction.  Where  the  object  is  to  annul  the 
proceedings,  the  regular  course  is,  to  bring  a  writ  of 
error;  and  as  there  is  nothing  in  this  case  to  take  it  out 
of  the  ordinary  course,  a  certiorari  ought  not  to  go. 


Be8T|  J. — Concurred. 


Certiorari  denied. 
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Rix 

V. 

Penbooei. 


The  King  v.  The  Inhabitants  of  Hendon. 

UN  the  9th  Aprilf  a  poor-rate  was  made  upon  the 
inhabitants  of  Hendon,  was  allowed  on  the  11th,  and 
published  on  the  14th  of  the  same  month.  On  the  15th 
the  Middlesex  Sessions  commenced,  but  certain  indivi- 
duals, who  had  intended  to  appeal  against  the  rate,  did 
not  enter  their  appeal  until  the  next  succeeding  Sessions, 
when  the  Justices  refused  to  receive  it,  on  the  ground  that 
it  ought  to  have  been  entered  at  the  Sessions  immediately 
next  after  the  making  of  the  rate ;  and  on  motion  for  a 
mandamus  to  the  Justices  to  enter  continuances  and  hear 
the  appeal, 

The  Court  was  of  opinion,  on  the  authority  of  Rex  v. 
The  Justices  of  Sussex  {a),  that  the  mandamus  ought  to 
go.    The  next  Sessions  meant  the  next  practicable  Ses- 


Thwnday^ 


A  poor-rate 
havinf  been 
made  on  the 
9tli,  allowed 
on  the  11th, 
published  on 
the  14th.  and 
the  Sesttons 
conmendni^ 
on  the  15th  of 
April  .^Held, 
that  an  appeal 
agahist  the 
rate  need  not 
be  entered 
until  the  Ses- 
sions next  bat 
one  after  the 
publication  of 
the  rate. 


(a)  15  East,   f06. 
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1822.        MOOS  at  which  an  (effectual  appeal  could  be  lodged  after 
die  allowance  and  publication  of  the  rate.    The  publica- 


Rbx 
V.  tion  in  this  case  was  so  close  to  the  next  Sessions,  that 

IvBABiTAMTs  '^  ^^  iuipossible  for  the  defendants,  with  any  reasonable 
^^  expedition,  to  avail  themselves  of  the  right  of  appeal. 

Rule  absolute. 

BoUundf  for  the  Crown;  Jndrews,  for  the  defendants. 
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1823. 


The  King  v.  Thomas  Poynder  the  Elder.  Ttertrfay, 

Jan.  S3. 


XNDICTME  NT  against  the  defendant,  for  refusing  to  A  person  oe- 

take  upon  him  and  execute  the  office  of  overseer  of  the  ^^^  ^  one 

poor  of  the  parish  of  St,  AnUy  Blackfriars,  in  London,  to  ^1^  ^J  ^ 

VfWich  he  had  been  lawfully  nominated   by  two  Justices  clerk  only^and 

payiDg  rent, 
of  the  Peace.     Plea,  Not  Guilty,  and  Issue  thereon.   At  rates,  and 

the  trial,  before  Abbott,  C.  J.  at  the  London  adjourned  ^eroing^n 
Sittings,  after  last  Term,  it  appeared  in  evidence  that  the  another  parish, 
defendant  occupied  a  dwelling-house,  yard,  buildings,  and  knuekoUer, 
premises,  in   Earl  Street,   in   the   parish   of  St.  Ann,  Mrretheoffiee 
Blackfriars,  to  which  he  and   his  partner  in  trade,  as  J^®^*"*^^ 
lime  merchants,  were  rated  to  the  relief  of  the  poor,  and  first  mentioned 
were  liable  to  all  other  taxes  levied  on   housekeepers. 
The  only  person  who  slept  upon  the  premises  was  the 
managing  clerk  or  agent  conducting  the  business  of  the 
firm,  and  he  resided  in  the  dwelling-house  attached  to  the 
premises.    The  defendant  and  his  partner  resided  entirely 
in  the  country,  distant  from  the  parish  in  question,  and 
resorted  to  the  establishment  in  Earl  Street  for  the  pur- 
poses of  business  only.    It  was  proved^  diat  the  defend«- 

TOL.  I.  R 
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1B23.        ^uit  bad  exercised  the  privilege  of  a  householder  by  voting 
at  the  election  of  the  rector,  who,  bj  custom,  is  chosen 


V.  by  the  inhabitant  householders  of  the  parish  in  question. 

'  Under  these  circumstances  the  question  was,  whether  the 
defendant  was  a  substantial  householder,  within  the  mean- 
ing of  the  statute  43  Eliz.  c.  2,  and  the  several  other 
statutes  relating  to  the  appointment  of  overseers  of  the 
poor.  The  learned  Judge  reserved  the  question,  and  a 
verdict  of  Guilty  was  recorded,  subject  to  the  opinion 
of  the  Court  as  to  the  defendant's  liability  to  serve  the 
office. 

Denman,  C.  S.  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  of  guilty  should  not  be  set  aside,  and  a 
new  trial  granted.  In  order  to  cast  upon  the  defendant 
the  liability  of  serving  the  office  of  overseer,  it  must  be 
distinctly  shewn  that  he  is  a  substantial  householder,  do- 
miciled in  the  house  in  respect  of  which  he  has  been  ap- 
pointed to  serve.  If  these  qualifications  be  necessary  to 
saUsfy  the  definition  of  a  substantial  householder,  it  is 
quite  clear  that  this  defendant  is  not  liable,  the  fact  being, 
that  he  resorted  to  the  lime  wharf  and  premises  connected 
with  it,  merely  for  the  purposes  of  his  trade,  and  never 
slept  upon  the  premises  in  his  life.  After  the  case  of  Rex 
V.  Halloa),  decided  last  Term,  there  is  certainly  some 
difficult  in  establishing  the  proposition  now  contended 
for,  because,  if  the  Court  should  be  of  opinion  that  a 
non-resident  householder,  who  enjoys  the  privileges  re<- 
sulting  from  diat  character,  must  also  bear  the  burthens 
attached  to  it,  this  case  must  be  governed  by  that  decision. 
But  the  inconvenience  which  such  a  decision  would  pro- 
duce must  be  so  obvious,  that  the  Court  will  pause  before 
they  pronounce  that  this  case  must  be  governed  by  Rex  v. 

(a)  Ante,  p.  232. 
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HalL     In  that  case  the  question  was,  whether  a  house-        1823. 
holder  paying  rent,  rates,  and  taxes,  and  resident  only  by 


Rex 


POYNDER. 


bis  partners  or  senrants,  might  give  his  Tote  at  the  elec-  _  v. 
lion  of  the  Registrar  and  Clerk  of  a  Court  of  Requests. 
The  Court,  referring  in  that  case  to  the  policy  of  the 
Court  of  Requests'  Act,  certainly  held,  that  a  house- 
holder, under  such  circumstances,  was  privileged  to  vote 
for  such  an  office.  But  here  a  very  different  principle 
must  govern  their  decision.  Tliey  must  look  to  the  na- 
ture and  character  of  the  office  of  an  overseer  of  the 
poor.  Looking  through  the  whole  of  the  Poor  Laws,  re- 
sidence seems  to  be  considered  as  an  essential  requisite  t6 
qualify  persons  to  fill  that  office,  and  for  this  reason,  that 
they  may  be  acquainted  with  the  affairs  of  the  parish,  and 
conversant  with  its  interests.  The  Legislature  never  could 
intend  that  this  burthensome  office  should  be  imposed 
upon  a  man  who  happened  to  be  the  tenant  of  a  house  in 
a  parish,  but  personally  resident  in  a  different  parish.  If 
mere  tenancy  was  the  criterion,  this  defendant  might  be 
called  upon  to  serve  the  office  in  every  parish  in  which  he 
happened  to  be  the  holder  of  premises;  and  this  absurdity 
w.oidd  follow,  that  he  might  be  appointed  to  the  same 
office  in  two  parishes  during  the  same  year.  The  case 
against  the  defendant  cannot  be  carried  farther  by  the  late 
statute  59  Geo.  3.  c.  12.  s.  6,  because  the  facts  do  not 
bring  it  within  the  operation  of  that  clause.  By  that 
statute  it  is  enacted,  that  ''  a  person  who  shall  be  as<- 
sessed  to  the  relief  of  the  poor  of  any  parish,  and  shall 
be  a  resident  within  two  miles  from  the  church  or  chapel 
of  such  parish,  may  be  appointed  to  be  an  overseer  of 
the  poor  thereof,  although  such  person  so  to  be  appointed 
shall  not  be  an  householder  within  the  parish  of  which 
he  shall  be  so  appointed  an  overseer  of  the  poor/'  The 
object  of  that  statute  clearly  was  no  more  than  to  impose 
the  liability  upon  persons  assessed  to  the  relief  of    the 

R  2 


250  CASES   IN    THE    KINO's    BENCH, 

1B23.        poor,  though  not  householders,  provided  they  dwelt,  even 
as  lodgers,  within  two  miles  of  the  church  or  chapel. 


Rex 


POYNDBR. 


V,  The  defendant  certainly  does  not  fall  within  the  scope  of 

that  statute,  because  his  personal  residence  is  more  than 
two   miles  from  the  church   of  St,  Ann,  Blackfriars. 
The  duty  which  an  overseer  is  called  upon  to  discharge 
is  of  a  personal  nature,  and  cannot  be  performed  by  de- 
puty,   and   therefore  necessarily  imports  personal   resi- 
dence.   The  only  question  then  is,  whether  the  defend- 
ant, who  is  alleged  in  the  indictment  to  be  an  house- 
holder,  and  residing  within  the  parish  of  St,  Ann,   is, 
under  the  circumstances  of  the  case,  'to  be  deemed  so 
to  be,  within  the  purview  and  true  intent  and  meaning 
of  the  statutes  relating  to  the  appointment  of  overseers. 
The  word  ''  householder"  does  not  appear  by  any  of  the 
adjudged  cases  on  this  subject  to  have  been  judicially  de- 
fined, but  both  ex  vi  termini  and  by  its  common  accept- 
ation, it  clearly  signifies  a  ^'  house-dweller,  house-keeper, 
or  person  inhabiting  a  house  as  his  regular  domicile.'' 
Dr.  Johnson  defines  it  to  be  *'  a  master  of  a  family/' 
Bayley  interprets  it  **  master  of  a  house  or  family."   llie 
defendant  certainly  does  not  answer  this  description.     As 
hr  then  as  etymology  goes,  the  defendant  is  not  a  sub- 
stantial householder,  and  therefore  the  Court  must  look 
to  the  reason  of  the  thing,  in  order  to  decide  the  question 
of  his  liability  to  serve  the  office  sought  to  be  imposed 
upon  him  by  this  prosecution.     As  far  as  the  authorities 
go,  they  seem  to  consider  residence  as  an  essential  quali- 
fication.   For  instance,  it  is  said  in  Gibson*s  Codex,  upon 
the  subject  of  the  office  of   churchwarden,  ''  tjiat  no 
person  living  out  of  the  parish,  although   he  occupies 
lands  within  the  parish,   may  be    chosen   churchwarden 
(who  by  the  43  Eliz,  c.  2.  is  declared  to  be  an  overseer), 
because  he  cannot  take  notice  of  absences  from  church, 
nor  disorders  in  it  for  the  due  presentment  of  them." 
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lu  the  case  of  Rex  ei  Reg.  v.  Moore  (a),  the  defendant,        i823. 
who  waa  a  citizen  of  Londotif  having  a  country  house  at 


POYMDBB. 


Rbx 
Homsey^  where  he  usually  dwelt  in  the  summer  season,     ^    ^ 

was  chosen  overseer  of  the  parish  of  Hornsey,  and  being 
discharged  on  appeal  to  the  Quarter  Sessions,  the  order 
for  such  discharge,  and  for  choosing  another  in  his  stead, 
was  removed  by  certiorari  into  this  Court,  when  the 
Court  confirmed  the  order,  and  added,  that  they  discoun- 
tenanced a  parish  choosing  a  man  to  be  overseer,  who 
was  resident  there  only  part  of  the  summer,  and  who 
was  actually  an  inhabitant  of  a  parish  in  London  ifi). 
From  this  it  should  seem  that  personal  residence  is  ne- 
cessary to  constitute  a  householder  within  the  meaning  of 
the  statute.  Another  test  of  this  definition  may  be  re- 
sorted to,  in  considering  whose  dwelling-house  this  could 
be  laid  to  be,  in  cases  of  felony.  It  seems  to  be  quite 
clear  that  it  could  not  be  described  as  the  dwelling-house 
of  the  defendant,  but  must  be  laid  to  be  that  of  the 
clerk,  who  slept  in  it.  For  this.  Rex  v.  Rogers  (c\ 
Tracey  v.  Talbot(d),  General  GansePs  case(e),  CanolFs 
case(/').  Turner's  case  (g),  Tra/uAam's  case(A),  are  aii- 
tliorities.  The  case  of  Rex  v.  Margetis  and  others  (i), 
is  precisely  in  point  upon  this  part  of  the  case,  for  there 
the  Court  were  clearly  of  opinion,  that  if  a  burglary  be 
committed  in  the  warehouse  of  a  trading  company,  in 
the  house  belonging  to  whom  an  agent  of  the  company 
resides  with  his  family,  for  the  purpose  of  conducting 
the  business,  it  may  be  laid  to  be  the  dwelling-house  of 
the  agent,  although  the  rent  is  paid,  and  the  lease  is  held 

(a)  Cartb.  161.  (d)  9  Salk.  552. 

(6)  Vide  Com.  Dig.  Vol.  iv.  (e)  Cowp.  4. 

tit.  Jastice  of    Peace,    B.  64.  (/)  O.  B.  Febnmry,   178f. 

Hammond's  edit,  where  thifl  an-  (^)  O.  B.  Febrnary,  1784. 

thority  is  recognised  as  law.  (A)  O.  B.  Augnst,  1786. 

(e)  1  Leacb.  Cro.  Cas.  89.  S.  C.  (t)  i  Leach.  Cro.  Cas.  950. 
SEast,  506. 
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1823.        by  the  company;  and  they  said  it  would  be  doing  an  equal 
▼iolence  to  language  and  to  common  sense  to  consider 


Rex 
V.  it  as  their  dwelling-house^   especially  as  it  was  evident 

PoYMDiR.  ^^^  jj^j^  ^^j^  object  in  holding  it  was,  to  funiisb  a  re- 
sidence for  their  agent,  and  ware-rooms  for  their  com- 
modities ;  that  the  punishment  of  burglary  was  intended 
to  protect  the  actual  occupant  from  the  terror  of  disturb- 
ance during  the  hours  of  darkness  and  repose,  but  that 
it  would  be  absurd  to  suppose  that  that  terror,  which  is 
the  essence  of  the  crime,  could,  from  the  breaking  and 
entering  in  that  case,  have  produced  an  effect  at  IViiney, 
in  Oxfordshire,  where  the  company  resided  (a).  These 
authorities  therefore  go  to  shew,  that  in  the  case  of  an 
indictment  for  burglary,  the  defendant's  clerk  would  be 
considered  as  the  householder,  and  consequently  that 
the  law  contemplates  an  actual  and  not  a  constructive 
possession  and  residence*  This  case  is  not  to  be  con* 
sidered  with  reference  to  the  ctistom  of  LondoUf  but  the 
Court  are  to  decide  whether  the  defendant  is  a  house- 
holder within  the  meaning  of  the  Act  of  Parliament* 
They  must  construe  this  with  a  view  to  the  intention 
of  the  Legislature  at  the  time  the  statute  was  passed, 
and  cannot  put  a  forced  construction  upon  this  question, 
which  a  change  of  times  and  circumstances  in  the  occu- 

(a)  In  tbit  ca^e  reference  is  had  to  the  case  of  Rex  ▼.  Stock  tmd 
EdwardMf  at  Carlisle  Somnier  Assises,  1809*  and  also  to  the  note 
of  a  case  of  burglary  in  HahtTd«ukeT*$  Hail,  London^  inhabited  by 
Mr.  Knappf  clerk  to  the  Haberdaaher'g  Company,  in  which  latter  case 
the  Court  held  it  to  be  Mr.  Knapp's  house.  These  decisions  were 
recognited  at  Hertford  Summer  Assises,  18tf,  in  Res  ▼•  Joeeph 
Giffim,  who  was  indicted  for  a  burglary  in  a  house  on  the  Stori 
Navigation,  at  Ckeakiud,  the  property  of  the  trustees  of  soch  na» 
Tigation,  occupied  by  the  prosecutor,  as  their  sluice-gate-keeper. 
It  was  objected  for  the  prisoner,  that  the  boose  could  not  be  laid 
as  the  dwelling-honse  of  the  prosecutor,  he  being  merely  the  ser- 
vant of  the  trustees,  and  liable  to  be  turned  out  at  a  moment's 
notice;  boX,  Pork,  J.,  over-mled  the  objection,  on  the  authority  of 
the  cases  above  mentioned,  and  the  prisoner  was  convicted.  MS* 
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pation  of  houses  in  London  by  trading  companiesi  might  1823. 
induce.  If  this  defendant  is  not  a  substantial  householder  ^^^ 
within  the  meaning  of  the  statute  of  Elizabeth,  and  the  ^  v 
subsequent  statutes,  he  is  clearly  not  Imble  under  this 
indictment  (a). 

Abbott,  C.  J. — ^The  question  raised  in  this  case  wai 
brought  under  our  deliberate  consideration  in  the  case  of 
Rex  ▼.  Hallf  and  1  may  Tenture  to  say,  that  when  w^ 
conferred  together  upon  that  occasion,  we  were  not  insen-^ 
sible  to  the  distinction  attempted  to  be  drawn  between  the 
privileges  and  burthens  attached  to  the  character  of  hotis6- 
holder.  We  thought  that  such  a  distinction  could  not  bi^ 
established ;  for  we  were  clearly  of  opinion,  that  as  the! 
parties  interested  were  liable  to  the  burthens  entailed  upon 
them  in  respect  of  their  occupation  as  householders,  they 
had  also  a  right  to  enjoy  the  privileges  which  such  an 
occupation  conferred  upon  them.  That  principle  applies 
to  the  defendant  in  this  case.  This  defendant,  though  he 
did  not  reside  in  the  parish  of  St.  Ann,  yet,  as  a  house- 
holder, he  enjoyed  the  privilege  of  voting  for  the  rectof 
of  that  parish,  who  is,  by  custom,  chosen  by  the  in-^ 
habitant  householders.  Therefore,  as  he  enjoys  the 
privileges,  I  am  of  opinion  that  he  is  liable  to  the  bur^ 
thens  of  a  householder,  and  consequently  is  bound  to 
serve  this  office.  My  mind  is  so  well  satisfied  upon 
the  point,  that  I  think  there  is  no  necessity  for  farther 
discussion. 

Bayley,  J. — I  am  of  the  same  opinion.     No  objec- 
tion can  arise   from  the  circumstance  of  the  defendant 

(a)  Vide  14  Eliz.  c.  5.  18  Eliz.  c.  3  39  Eliz.  c.  3.  43  Elis.  3.  c.  f  • 
54  Geo.  2.  c.  91,  and  59  Geo.  2.  c.  It.  Tlu  Queen  v.  Searle^  1  Bott. 
3»  4.  Rex  ▼.  WeobUy,  in  Hertfordshire,  9  Stra.  1261.  1  Nol.  P.  L.  49. 
See  also  the  cases  decided  upon  this  subject  in  the  Ecclesiastical 
Coarti,  collected  in  1  Haggard's  Consistory  Reports,  S6B,  et  seq. 
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1823.        being  an  inhabitant  householder  in  another  parish,  and 
"^^        certainly  no  prejudice  can  be  sustained  by  him  in  that 
V.  respect  from  his  liability  to  serve  the  office  there;  because, 

suppose  he  should  happen  to  be  appointed  to  the  office 
in  the  two  parishes  during  the  same  year  (which  is  not 
very  likely)  he  might  appeal  against  the  order,  and  he 
would  then  be  put  to  his  election  in  which  parish  he  would 
serve.  He  cannot  serve  in  both  at  once,  but  he  may 
serve  in  each  successively.  The  question  here  is,  who  is 
the  tenant  of  the  house.  The  defendant  clearly  is  tha 
tenant,  and  therefore  he  is  a  householder,  and  answers  the 
description  of  a  substantial  householder.  If  gentlemen 
of  fortune  and  wealth,  and  who  can  afford  to  reside  at  a 
country  house,  and  at  the  same  time  occupy  a  warehouse 
in  London  merely  by  a  clerk  or  servant,  are  to  be  ei- 
empted  from  parish  offices,  a  great  hardship  will  be 
imposed  upon  the  unfortunate  few  who  cannot  keep  their 
country  houses,  but  are  obliged  to  remain  inhabitants  of 
the  city.  A  very  large  number  of  houses  in  this  great 
metropolis  are  merely  occupied  by  clerks  or  servants,  but 
that  is  no  reason  why  their  owners  should  not  be  called 
upon  to  discharge  those  duties  which  fall  upon  other 
householders. 

HoLBOTD,  J.  and  Best,  J.  concurred. 

Rule  refused. 
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1823. 


Rex  v.  The  Inhabitants  of  Cotesbach.  f'^^'X' 

M.  HESE  defendants  were  indicted  at  the  last  Assizes  TiiU  Court 
for  the  county  of  Leicester,  at  the  instance  of  another  tiin  an  ippli- 
parisby  for  not  repairing  a  road  in  the  parish  of  Cotesbach,  J?**®"  ^??  *®'" 
in  that  county.     The  defendants  withdrew  their  plea  of  award,  found- 
Not  Guilty,  and  pleaded  Guilty,  subject  to  the  award  of  dictmeotat 
arbitrators  indifferently  chosen,  upon  the  question  of  their  for  norrewUr^ 

liability  to  repair:  and  the  arbitrator  having  decided  that  ^^K  ^  road, 
.  '  ®  thongh  the 

they  were  liable,  and  made  their  award  to  that  effect,  auestion  io 

diJipnte  be  of 
a  civil  oatare. 

G, Marriott  now  moved  for  a  rule  to  shew  cause  why 
the  award  should  not  be  set  aside,  for  certain  objections 
appearing  on  the  face  of  it;  and  contended,  that  though 
this  was  in  form  a  criminal  proceeding  against  the  defend- 
ants, still  it  was  in  substance  a  civil  suit,  intended  only 
to  establish  a  civil  right.  The  object  of  the  motion  was 
not  to  affect  the  form  of  the  indictment,  but  merely  to 
bring  under  the  consideration  of  the  Court  the  a>Aard  of 
the  arbitrators;  but 

The  Court  said,  they  had  no  authority  over  the  order  of 

a  Court  of  oyer  and  terminer  and  general  gaol  delivery. 

This  was  a  proceeding  in  form  criminal,  and  the  case  had 

been  dealt  with  at  the  Assizes  in  a  manner  which  seemed 

best  adapted  to  meet  the  justice  of  the  case,  and  this  Court 

had  no  power  to  interfere  with  the  order  of  the  Judge  at 

the  Assizes.     If   the  defendants  were  aggrieved  by  any 

thing  done  by  the  arbitrators,  their  application  for  redress 

must  be  made  in  the  Court  below.     Supposing  this  to  be 

a  matter  of  civil  right,  still  it  must  come  before  the  Court 

in  a  shape  in  which  they  had  authority  to  interfere.  Unless 

the  case  was  within  9  &  10  fV.  3.  c.  15,  the  Court  had  no 

jurisdiction  over  the  award. 

Rule  refused. 
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Mmdmf^      The  Ktng  V.  The  Justices  of  Warwickshire  and 
The  Guardians  of  the  Poor  of  Birmingham. 


By  ttatate  J  N  Trinity  Term  a  rule  nisi  was  granted,  calling  upon 
nlatint  the*    ^^'^  Justices  of  Warwickshire^  to  shew  cause  why  a  writ 

■^"/L*''*  of  certiorari  should  not  issue,  to  remove  into  this  Court 
poor  of  BIr-  ,         t^  o       •  j- 

mhnghmm^  the    a  certain   order  made  at   the  last  Easter  Sessions,  dis- 

S^^ll]^^*  *"     missing  the  appeal  of  William  Phipson,  against  the  pay- 

^Jgjjj  jJP'      ment  of  the  sum  of  396/.  ISs.  4d.  by  the  guardians  and 

directed  to  id.  overseers  of  Birmingham,  to  the  constables  of  tlie  said 

conntt at qnar-  parish,  for  the  purpose  of  quashing  the  same;  and  also 

of''ie"*own*^*  calling   upon  the   said  guardians  and   overseers  to  shew 

body ;  and  an   cause,  why  a  writ  of  mandamus  should  not  issue,  corn- 
appeal  is  given  ,       " 
to  the  Sessions  mandmg  them  to  pass  their  accounts  for  the  years  1821 

^1  mauers  ^^  &"<^  ^^^^f  pursuant  to  the  statute  50  Geo.  3.  c.  49*  On 
done  Iwr  ▼irtne  shewing  cause  against  this  rule,  the  case  was  this: — By 

the  statate  is    the  act  of  23  Geo.  3.  c.  44.  for  regulating  the  affairs  of 

silent  as  to  any     ,  •      d*       •      t  i  i-  ■ 

snbniission  of    the   poor  in  Birmingham,  the  guardians  and   overseers 

and  fravdUins  ^^'^^J  appointed  are  directed  to  adjust  their  accounts  at 
accounts  to  quarterly  meetings  of  their  own  body.  The  statute  gives 
as  required  by  an  appeal  to  the  Sessions  in  respect  of  all  matters  done 
Hel<r*bow.^^'  by  virtue  of  that  act,  but  is  silent  as  to  any  submission 

ever*  that  of  ^^  overseers  and  guardians  accounts  to  Magistrates, 
mandamus  °      ,  ,  ^ 

would  lie  from  At  a  meeting  of  the  rated  inhabitants,  for  the  purpose  of 
ihl'SiSins  passing  the  accounts  of  the  constables  for  the  years  1821 
toTMws  aSt"'  *"^  \^9,9,f  the  accounU  were  disallowed,  on  the  ground 
accounuinthe  that  amongst  them  was  included  a  sum  of  296/.  13s,  Ad. 
quired  by  that  being  the  amount  of  a  bill  of  costs  and  charges,  for  pro- 

secuting  a  person  named  George  Edmonds,  for  publishing 
a  libel  of  and  concerning  the  conduct  of  two  county 
Justices,  in  committing  to  prison  a  person  named  William 
Plastans,  on  the  ground  that  he  was  a  pauper,  who  had 
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been  passed  to  his  parish,  and  had  returned  ^I'ithout  a        1823« 

certificate;   but  at  a  subsequent  meeting,    the  same  bill     fru^£!^^ 

was   again  presented,   together  with   one   for  additional  «• 

costs  respecting  the  same  prosecution,  amounting  to  lOOi.  of  Warwick* 

both  of  which  were  allowed  by  a  small  majority  of  the        >HiBa» 

persons  present,  upon  which  allowance  the  total  amount 

was  paid  by  the  guardians  and  overseers,  and  formed  part 

of  their  accounts.    Thereupon  fVilliam  Phipson,  one  of 

the  rated  inhabitants,  appealed  at  the  last  Easter  Sessions 

against  the  allowance,  and  the  appeal,  after  being  heard, 

was  dismissed.     The  appellant  then  applied  for  a  case 

for  the  opinion  of  this  Court,  which  was  refused,  except 

on  the  terms  of  paying  the  costs  to  which  the  respondents 

had  been  put  by  the  appeal.     It  was  now  objected  to  tlie 

two-fold  application  for  a  certiorari  and  a  mandamus^ 

first,  that  the  local  act  23  Geo.  3.  c.  44.  relating  to  t\m 

poor  of  the  parish  of  Birmingham,  had  in  express  terms 

taken  away  the  writ  of  certiorari ;  and  second,  that  aa 

the  guardians  and  overseers  had  already  passed  their  ae* 

counts  before  two  Justices  (of  which  fact  the  appellant 

was  ignorant  until  after  the  appeal  had  been  tried),  the 

mandamus  would  not  lie,  and  that  under  such  circum* 

stances  the  Court  had  no  authority  to  issue  that  writ. 

The  Court,  after  hearing  Scarlett,  Adams,  and  Hill, 
for  the  Crown,  and  Reader  and  Holbech  for  the  defenct 
ants,  declined  for  the  present  giving  any  opinion  as  to 
the  question  whetlier  the  certiorari  was  or  was  not  taken 
away,  but  as  to  that  part  of  the  rule  which  prayed  for 
a  mandamus  to  the  guardians  and  overseers  to  pass  their 
accounts, 

iVEBOTT,  C.J.  said — The  question  now  is,  whether 
the  Court  has  authority  to  grant  a  mandamus  to  the  guar* 
dians  and  overseers  to  pass  their  accounts.     It  is  said 
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18*23.        that  they  have  already  passed  their  accounts,  and  that  it 

^^^^        is  therefore  unnecessary  for  this  Court  to  interpose.     If 

The  KiHo  "^  •/.■•* 

V.  the  fact  be  so,  then  they  may  return  that  fact  to  the  writ 

of  War*wick-  ^^  mandamus.  The  granting  the  writ  therefore,  will  only 
SHIRS.  py|  ||,g  question  info  a  more  solemn  course  of  inquiry. 
I  am  quite  satisfied  that  the  local  statute  does  not  take 
away  the  jurisdiction  of  this  Court  in  granting  a  manda- 
mus. The  local  statute  certainly  gives  the  right  of  appeal 
to  the  Sessions,  and  whatever  may  be  the  construction  to 
be  put  upon  that  statute  as  to  the  writ  of  certiorari,  it 
clearly  dues  not  take  away  from  us  the  power  of  ordering 
the  guardians  and  overseers  to  do  what  is  fit  and  proper 
to  be  done,  prior  to  the  eiercise  of  the  right  of  appeal. 
The  question  upon  the  present  view  of  the  case  is,  whe- 
ther the  accounts  have  been  passed ;  I  mean  passed,  so 
M  to  direct  the  attention  of  those  who  are  to  pass  them, 
to  this  particular  item,  which  is  the  subject  of  objection. 
I  do  not  say,  that  in  the  investigation  of  voluminous  ac- 
counts, such  as  these,  the  attention  of  the  Justices  is  to 
be  directed  to  the  eipenditure  of  every  shilling  which  may 
happen  to  have  been  paid  by  the  guardians  in  the  ordinary 
discharge  of  the  duties  of  their  office,  such  as  trifling 
sums  paid  to  paupers,  or  minute  expenses  of  that  descrip* 
tion.  The  strong  fact  here  alleged  is,  that  a  very  large 
aum  of  money  had  been  paid  for  a  particular  purpose, 
the  legality  of  which  payment  might  be  doubted.  It  is 
now  supposed  to  iiave  been  paid  under  the  sanction  of 
the  authority  of  the  Magistrates,  before  whom  it  was  the 
duty  of  the  guardians  and  overseers  to  pass  their  accounts, 
but  agaiiist  the  opinion  of  many  persons  who  thought 
that  such  a  disbursement  ought  not  to  have  been  made. 
It  is  alleged  that  the  overseers  and  guardians  were  apprized 
of  such  objections  before  they  proceeded  to  pass  their 
accounts.  Uuder  such  circumstances,  it  was  their  duty, 
in  seekiug  to  have  the  allowance  of  such  an  item,  to  have 
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directed  the  attentioD  of  tlie  Magistrates  to  that  itenii  so         1823. 
chat  the  Magistrates  might  exercise  their  judgment  upon     ^.  ""^^ 
the  suhjecty  and  allow,  or  disallow  it,  according  as  thej  v. 

were  satisfied  or  dissatisfied  with  it.  What  is  the  allega-  ^f  Wahwick- 
tion  in  this  case?  Tlie  part>  who  makes  the  affidavit  >»(&>• 
states,  that  he  was  present  when  the  accounts  were  sub- 
mitted to  tlie  Justices,  but  that  the  attention  of  the  Jus- 
tices was  not  called  to,  nor  did  they  proceed  to  examine 
the  whole  of  the  items,  but  merely  looked  at  the  sumnuurji 
in  which  was  a  lumping  sum  of  £000/.  paid  to  the  con- 
stables for  their  expenses.  There  is  no  affidavit  on  the 
other  band  to  shew  that  the  Justices  ever  inquired  into 
or  had  their  attention  directed  to  tlie  component  parts  of 
that'  sum.  1  am  therefore  clearly  of  opinion,  that  we 
ought  to  make  absolute  that  part  of  the  rule  which  prays 
for  a  mandamus  to  the  overseers  and  guardians  to  pass 
their  accounts,  and  it  will  be  competent  for  them  to  make 
a  return  thereto.  As  to  the  remainder  of  the  rule,  that 
may  be  discharged  or  enlarged,  at  the  discretion  of  the 
counsel  for  the  Crown,  tmtil  we  see  vihat  becomes  of  the 
mandamus. 

Bayley,  Holroyd,  and  Best,  J/s,  concurred. 

Rule  absolute  for  a  mandamus,  and  the 
remainder  of  the  rule  enlarged. 


The  Kino  v.  John  Webb  Hall.  Wednnda^^ 

Jm,f9. 

./xN  information  in  the  nature  of  quo  warranto  having  The  defendant 
been  filed  against  the  defendant,  calling  upon  him  to  shew  f^JJo^fbrma- 

by  what  authority  he  exercised  the  office  of  Registrar  and  !l^°  against 
''  ''  ^  him,  to  shew 

by  wliat  an- 

thority  he  holds  the  office  of  Registrar  and  Clerk,  of  the  Court  of  ReqneitSi  of  the 

city  of  BrUtolf  is  not  entitled  to  coftts  under  the  statute  9  Anne,  c.  SO.  s.  6. 
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1823.        Clerk,  to  the  Court  of  Requestif,  of  the  city  of  Brittot, 

^f^^^        Mnd  a  special  case  having  been  made,  and  judgment  given 

V.  thereon  for  the  defendant  (a). 

Hall. 

Adam  now  moved  for  a  rule  to  shew  caose  why  it 
should  not  be  referred  to  the  Master  of  the  Crown  Office, 
io  tax  the  defendant  his  costs  of  the  prosecution.  He 
contended  that  this  was  a  case  within  the  statute  9  Atm^ 
€.  £0.  8.  5.  That  section  provided,  that  **  in  case  any 
person  against  whom  any  information  or  informations 
iu  the  nature  of  a  quo  warranto  had  been  filed,  should 
be  found  guilty  of  an  usurpation  of  the  said  offices  or 
franchises,  it  should  be  lawful  for  the  Court,  as  well  to 
give  judgment  of  ouster  against  such  person  or  persons, 
of  and  from  any  of  the  said  offices  or  franchises,  as  to  fine 
such  person  or  persons  respectively,  for  the  usurpation 
of  any  of  the  said  offices  or  franchises ;  and  also  it  should 
be  lawful  for  the  Court  to  give  judgment,  tliat  the  relator 
or  relators  in  such  information  named,  should  recover  his 
or  their  costs  of  such  prosecution,  and  if  judgment  should 
be  given  for  the  defendant  or  defendants  in  such  inform- 
ation, he  or  they  for  whom  such  judgment  should  be 
given,  should  recover  his  or  their  costs  therein  expended 
against  such  relator  or  relators."  Now,  this  case  came  at 
least  within  the  words  of  the  statute,  inasmuch  as  the 
defendant  held  an  *^  office,"  which  was  one  of  the  terms 
used  in  the  5th  section.  The  information  has  been  filed 
against  the  defendant  under  colour  of  this  statute,  and  it 
is  at  least  reasonable  that  the  relator  should  be  subjected 
to  the  costs  of  the  proceeding.  Supposing  the  case  not  to 
be  within  the  statute,  still,  if  the  relator  availed  himself 
of  a  quo  warranto  information,  instead  of  proceedmg  by 
action,  he  ought  to  be  in  no  better  situation  than  be 

(a)  Vide  2  Dowling  &  Ryland*s  T.  R.  348. 
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would  have  been,   had  he  resorted   to  the  latter  mode         1B23. 
of  proceeding,  by  which  the  successful  party  would  have     tuTViiig 
been  entitled  to  his  costs.     Here  the  relator  proceeded  v* 

under  colour  of  the  statute,  and  as  a  consequence,  he  sub- 
jected  himself  to  the  liabilities  which  the  statute  imposed. 
There  was  no  case  in  the  books,  in  which  costs  had  been 
refused  to  a  defendant  in  a  quo  warranto  information. 
Tbb  question,  however,  has  been  discussed  with  reference 
to  a  claim  of  costs  in  the  case  of  a  successful  relator,  in 
Rex  V.  tVUUams  (a),  and  Rex  v.  JVal/is  (6),  where  the 
Court  considered  the  effect  and  meaning  of  the  word 
''  offices"  or  ^'  franchises.''  It  was  for  the  Court,  in  this 
case,  to  determine  whether  the  office  of  Registrar,  and 
Clerk  of  the  Court  of  Requests  was  an  office  within  the 
meaning  of  the  statute. 

Abbott,  C.  J. — I  am  of  opinion  that  this  is  not  a 
case  within  the  statute,  as  is  obvious  when  we  look  to  the 
preamble,  in  connection  with  the  clause  which  gives  costs. 
The  preamble  recites,  '^  that  divers  persons  had  illegally 
intruded  themselves  into,  and  had  taken  upon  themselves 
to  execute  the  offices  of  mayors,  bailiffs,  port-reeves,  and 
other  offices,  and  whereas  divers  persons  who  had  a  right 
to  such  offices,  or  to  be  burgesses  or  freemen  of  such 
cities,  towns  corporate,  boroughs,  or  places,  had  either 
been  illegally  turned  out  of  the  same,  or  had  been  refused 
to  be  admitted  thereto,  having,  in  many  of  the  said  cases, 
no  other  remedy  to  procure  themselves  to  be  respectively 
admitted  or  restored  to  their  said  offices  or  franchises,  of 
being  burgesses  or  freemen,  than  by  writs  of  mandamus, 
the  proceedings  on  which  are  very  dilatory  and  eipen- 
sive ;''  and  then  proceeds  to  enact  a  remedy.  The  pre- 
amble speaks  of  mayors,  bailiffs,  port-reeves,  and  other 

(a)  1  Borr.  40t.  (6)  5  T.  R.  575. 
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offices^  and  of  cities,  towns,  &c.  or  other  place$.  It  has 
been  lield,  that  the  word  **  places^**  is  tjusdem  generis^ 
with  cities,  towns  corporate,  and  boroughs,  and  by  the 
same  rule,  I  think  **  other  offices"  mean  other  offices 
of  the  same  kind,  with  mayors,  bailiffs,  and  port-reeves, 
that  is  to  say  **  other  corporate  offices."  The  party 
must  be  a  borough  officer,  which  this  defendant  clearly 
is  not.  As  the  defendant  does  not  bring  himself  within 
the  words  of  thb  Act  of  Parliament,  he  is  not  entitled  to 
his  costs. 


Baylby,  Holrotd,  and  Best,  J.'s,  concurred. 

Rule  refused  (a). 

(a)  Vido  Rexv.  Tkaicher,  1  DowUng  &  KyUind*i  T.  R.  p.  4t6;  mod 
Rejc  Y.  JJighmoref  id.  438. 


FrUlinff 
Feb,  7. 


To  support  m 
claim  of  toll 
tniYerse,  m 
special  consi- 
oeration  need 


RiCKARDs  9.  Bennett  and  Another. 

JL  RESPASS  for  taking  certain  cheese  and  com  of  the 
plaintiff.  The  defendant  pleaded,  first,  the  general  issue. 
Not  guilty,  and  then  several  special  pleas,  justifying  the 
not  lie  shewn,  alleged  trespass,  in  respect  of  the  defendant  Benneti*n 
pass  for  dis-  "  rig^^^  ^f  ^^H  ^^^  certain  goods  brought  to  Farringdon  mar- 
bi!^^?ttrttie  ^^^f^^^^^*    "I^ese  pleas  stated  in  substance,  that  this 

narket  of  F.     defendant,  at  the  time  of  the  alleged  trespass,  was  seised 

fiir  tolls  dae  in.^.,  ^  ^  -n-.-i 

Kspect  there-  m  fee  of  the  manor  of  Ureat  carmigdorif  m  the  county 

wit*jMstified**'  of  BerkSf  whereof  the  town  of  Farringdon  from  time 

tiie  distress  by 

shewing  a  prescriptive  ri|^t  as  lord  of  the  manor  of  F.  of  which  the  town  of  F. 
formed  a  part,  to  take  a^ertain  reasonable  toll  for  goods  brought  within  the  town 
for  the  purpose  of  being  there  delivered,  and  in  fact  delivered,  and  averred  certain 
special  considerations  for  taking  the  toll,  to  which  the  plaintiff  was  no  party  t — 
Held,  after  verdict,  that  the  prescriptive  right  of  soil  in  the  manor,  (the  toll  being 
coeval  therewith)  was  a  sufficient  general  consideration  for  the  toll,  as  a  toll  traverse, 
the  plaintiff  having  brought  and  delivered  goods  within  the  manor. 
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immemorial  was  a  part,  and  which  town  was,  from  time        1823. 
immemorial,  divided  into  two  townships ;  that  he  had  im-         ^*^^d 
memorially  repaired   and  maintained,  and  still  ought  of  v. 

right  to  repair  and  maintain,  at  his  own  proper  costs  and 
charges,  a  certain  market-house,  a  certain  lock-up-housei 
a  certain  pound,  two  pair  of  stocks,  one  half  of  a  bridge 
over  the  River  Thamei,  and  the  stalls  and  stallage  of  the 
market-place  of  Farringdon,  and  also  to  provide  a  certain 
brass  bushel  measure,  for  the  use  and  benefit  of  all  per- 
sons resorting  to  the  said  town  of  Farringdon,  and  that 
from  time  immemorial  he  was  entitled  to  receive  for  every 
ton  of  hard  cheese,  and  for  every  quarter  of  corn  brought 
into  the  said  town  for  sale,  and  there  sold  and  delivered 
within  the  town,  or  brought  for  the  purpose  of  being  de- 
livered, and  delivered  within  the  town,  a  certain  reason- 
able toll  or  duty  of  siipence  for  each  and  every  ton  of 
such  cheese,  and  one  penny  for  each  and  every  quarter 
of  such  com,  and  so  in  proportion  for  smaller  quantities, 
the  same  being  payable  and  to  be  paid  by  the  seller  of 
such  cheese  and  corn,  after  the  arrival  thereof  within  the 
said  town  of  Farringdon,  and  when  the  same  is  ready  to 
be  delivered,  but  before  the  actual  delivery  thereof  to  the 
purchaser.  The  defendant  then  claimed  a  right  to  dis- 
train upon  the  goods  so  brought  to  market  for  the  tolls 
payable  in  respect  thereof,  after  demand  and  refusal,  and 
then  averred  that  the  plaintiff  had  brought  within  the 
town  of  Farringdon  certain  quantities  of  cheese  and  com, 
in  respect  of  which  certain  tolls  or  duties,  after  the  rate 
set  out,  became  and  were  payable,  and  so  justified  tbe 
alleged  trespass  as  a  distress  for  the  said  toll,  after  de- 
mand of  and  refusal  to  pay  the  same.  Issue  upon  the 
pleas.  At  the  trial  before  Garrow,  B.,  at  die  Berh 
Lent  Assizes  1822,  the  case  was  left  to  the  jury  upon  the 
merits,  and  the  defendants  had  a  terdict. 

VOL.  I.  8 
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18t3.  Jervis,  in  Easter  Term  last,  obtained  a  rule  nisi  to 

^  ^''^'^^        arrest  the  judgment,  upon  the  ground  that  the  pleas  set 

V.  forth  no  consideration  for  the  toll,  sufficient  in  itself,  or 

extending  to  the  plaintiff,  and  founded  his  motion  upon 

the  authority  of  the  case  of  Trueman  v.  fVatgham  (a). 

W.  E.  Tatmtonf  Shepherd,  and  IL  B.  Camyn,  now 
shewed  cause.  The  objection  raised  b  to  the  form  of  the 
pleas,  which  it  is  said  are  insufficient  to  support  the  justi- 
fication, because  the  consideration  for  the  toll  there  set 
out  does  not  extend  to  the  plaintiff.  This  rule  was  granted 
upon  die  authority  of  Trueman  v.  IValghami  but  that 
case  is  ?ery  distinguishable  from  the  present.  That  was  a 
prescription  for  a  toll  through  a  highway ;  the  defendant 
pleaded  that  he  was  seised  of  the  town,  and  that  he  was 
liable  to  repair  the  streets ;  but  as  it  did  not  appear  that 
he  was  liable  to  repair  the  particular  street  along  which  the 
plaintiff  was  passing  when  the  seizure  was  made,  the  con- 
sideration was  held  insufficient.  But  here  the  prescrip- 
tion is  for  a  toll  on  goods  brought  within  the  manor,  and 
there  are  many  cases  precisely  similar  to  the  present, 
which  shew,  that  for  such  a  prescription  the  general  con- 
aideration  here  set  out  is  quite  sufficient.  Dyer,  352.  War- 
rington  v.  Mostly  (6),  fVard  v.  Knight  (c),  Cri^  v.  Bell- 
wood  {d)f  James  v.  Johnson  (e),  Smith  v.  Shepheard  (/), 
mnd  Colton  t.  Stniih  (g).  From  these  authorities  it  may 
be  collected,  that  to  sustain  a  toll  traverse  the  mere  entry 
of  the  goods  into  the  manor,  no  matter  by  what  means, 
or  on  what  part  of  it,  is  sufficient,  and  that  any  easement 
nflforded  to  the  public  by  the  person  seised  of  the  manor 
is  a  good  conMderation.  In  such  a  case  it  b  not  requisite 
to  diew  that  the  plaintiff  had  actually  taken  the  benefit 

(a)  8  WUi.  t96.  (e)  1  Mod.  SSl. 

ik)  4  Mod.  519.  (/)  Cro.  EUs.  710. 

(e)  Cro.  EUs.  227.  (r)  Cowp.  47. 
(<0  3  Lev.  424. 
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of  tbe  consideration,   it  ia  enough  that  he  might  have 
dooe  so  if  he  chose.    Upon  the  facts  stated  in  these  pleas, 
tbe  Court  will  presume  that  the  grant  of  the  toll  was 
from  time  immemorial.    If  tbe  consideration  be  in  fact 
insufficient,  it  was  tbe  duty  of  tbe  plaintiflF  to  have  re- 
plied to  the  pleas,  but  having  joined  issue  upon  them, 
and  that  issue  being  found  against  him,  he  is  not  entitled 
to  make  such  an  objection  as  this.    As  a  toll  traverse  the 
consideration  stated  here,  is  clearly  sufficient,  but  the  ar* 
gument  may  be  carried  yet  further ;  for,  Under  the  cir- 
cunutances  of  this  case,  it  was  not  necessary  to  state  any 
connderation  at  all.     Possession  of  the  manor  from  time 
immemorial,  and  the  mere  act  of  landing  tbe  goods  within 
it,  are  of  themselves  a  complete  answer  to  this  action, 
because,  where  there  is  ground  for  supposing  that  a  pre« 
scription  might  have  a  lawful  beginning,  it  is  well  enough 
without  shewing  it.  Smith  v.  Shepkeard  (ja)^    Upon  these 
grounds  it  is  clear  that  the  present  rule  must  be  dis- 
charged. 
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RiCBARDS 
9. 

Bbhmbtt. 


Jervu  and  G.  Crou^  in  support  of  the  rule.  In  order 
to  justify  a  trespass  in  claiming  toll,  it  must  appear  what 
the  toll  is,  and  there  is  no  evidence  to  that  eflfect  in  the 
present  case.  The  case  of  Trueman  v.  fVa/gham  u  pre-^ 
cisely  in  poiiit  with  the  present,  and  the  observationa 
made  upon  the  plea  there  will  apply  strictly  to  tbe  present 
defendants'  pleas,  namely,  that  the  two  species  of  toH 
are  artfully  confounded  together.  Not  one  of  all  the 
considerationi  stated  in  these  various  pleas  is  applidaMd 
to  tbe  plaintiff,  nor  is  any  one  of  them  co-extensive  with 
tbe  claim  set  up.  It  is  clear  upon  tbe  evidence  that  the 
goods  were  seiised  upon  the  highway,  but  there  is  no  proof 
that  the  highway  was  part  of  the  manor,  so  that  toll  is 
claimed  by  the  defendant  in  right  of  his  manor,  without 

(a)  Cro.  EUs.710. 
s  2 


266  CASES    IN    THE    KINO's    BENCH, 

1823.        proving  that  the  goods  ever  were  ia  fact  upoD  the  manor. 

s^s/w  Now  that  ought  to  have  been  distinctly  shewn  by  the 
V.  defendant;  and  the  Court  cannot  presume  it.     if  the  toll 

*  is  claimed  in  respect  of  the  ownership  of  the  soil,  it 
must  be  shewn  to  have  been  coeval  with  the  right  of  soil, 
and  that  very  principle  is  recognized  in  Lord  Pelham  ▼. 
Pickersgill  (a),  and  in  the  case  of  Lord  Pelham  v.  Haine, 
there  cited.  But  the  short  and  conclusive  argument  here 
is  this ;  there  are  only  two  species  of  toll  known  to  the 
law,  namely^  toll  thorough,  and  toll  traverse;  the  toll 
claimed  by  the  defendant  must  be  of  one  or  the  other  of 
these  species ;  if  this  be  a  toll  thorough,  it  is  clear  from 
all  the  authorities,  that  a  full  consideration  extending  to 
the  plaintiff  must  appear;  if  it  be  a  toll  traverse  it  is 
equally  clear  that  some  consideration  at  least  must  exbt. 
^  But  upon  the  face  of  these  pleadings  the  defendant  is  not 

brought  within  either  of  these  rules ;  for  what  consider- 
ation is  there  to  be  found  here  either  extending  specially 
to  the  plaintiff^  or  applying  generally  to  all  mankiud? 
It  is  stated  indeed  that  defendant  is  lord  of  the  manor, 
but  pan  sequiiur  that  he  is  also  owner  of  the  soil ;  and 
he  must  be  both,  in  order  to  sustain  this  claim.  This  dis- 
tinction is  laid  down  in  Lord  Pelhcun  v.  Haine.  The 
only  strong  authority  cited  on  the  other  side  is  the  case 
of  Criip  V.  Bellwood,  and  that  seems  to  have  been  some- 
what  invalidated  by  the  more  recent  case  of  Colton  v. 
Smith.  Upon  the  whole  view  of  the  case,  this  toll«  if 
it  be  a  toll  at  all,  must  be  claimed  as  a  toll  traverse ; 
and  in  order  to  support  that  claim  there  must  be  a  dedica- 
tion of  the  soil  and  freehold  to  the  public^  which  has  not 
been  shewn  here,  nor  indeed  could  be,  because  there  is 
no  averment  that  the  defendant  ever  was  owner  of  the 
ioil.    His  mere  right  as  lord  of  the  manor  is  not  ground 

(a)  1  T.  R.  660. 


RiCKARDt 
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enough  to  presume  bis  ownership  of  the  soil  (a) ;  and        1823. 

therefore  the  pleas  in  this  case  are  insufficient,  and  the 

plaintiff  is  entitled  to  have  the  judgment  arrested.  v. 

Bbmmbtt. 

Abbott,  C.  J.— ^The  point  last  suggested  in  ailment 
does  not  arise  in  the  present  case.  The  plea  alleges  not 
onlj  that  the  manor  has  existed  time  immemorial,  bat 
that  from  time  immemorial  the  town  has  been  parcel 
of  the  manor,  and  it  seems  to  me  we  must  intend,  that, 
from  time  immemorial  the  person  who  was  seised  of  the 
manor  was  seised  of  the  town  also.  Then,  if  the  pay- 
ment is  alleged  to  have  been  made  time  immemorial,  are 
we  not  thence  to  infer  that  the  owner  of  the  manor,  who 
has  erected  the  market-house,  and  taken  upon  himself 
the  burthen  of  maintaining  the  buildings  and  other  con- 
veniences  mentioned  in  the  plea,  has  set  out  sufficient 
consideration  for  the  toll  received  from  all  persons  bring-^ 
ing  their  commodities  into  the  town,  and  delivering  them 
upon  that  which  is  his  soil,  aipd  of  which  h^  has  the  in- 
heritance ?  It  seems  to  me  that  we  must  so  understand 
it,  and  that  in  so  doing  we  are  warranted  by  the  authority 
of  Collon  V.  Smith,  and  Critp  v.  Bellwood,  which  I  think 
shew  that  this  is  a  sufficient  consideration  for  the  toll. 
The  present  case  in  point  of  form  is  free  from  the  objec- 
tion which  prevailed  in  Trueman  v.  Wcdghamt  because 
here,  although  the  plea  alleges  divers  special  matters,  it 
has  not,  in  point  of  form,  tied  down  the  consideration 
to  those  matters,  to  which  it  is  said  the  plaintiff  is  an 
entire  stranger.  But  he  is  not  an  entire  stranger  to  the 
consideration  stated  here,  because  hf^  has  the  bene6t  of 
the  erections  which  are  mentioned  in  the  pleas^  and  of 
placing  his  commodities  in  the  town.  It  seems  to  me, 
therefore,  that  putting  the  case  upon  that  ground,  there 
is  a  sufficient  consideration  stated  to  render  the  plaintiff 
liable  to  the  toll. 

(«)  Ck)in.  Dig.  lit.  Toll.    Roll.  Abr.  Id. 
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1823.  Baylbt,  J. — ^I  think  this  is  good  as  a  toll  traverse. 

w»v^        'flig  pleas  allege  certain  special  considerations^  to  which 
V.  undoubtedly  the  plaintiff  is  a  stranger^  and  unless  they 

can  be  supported  by  something  independent  of  those  con- 
siderationsy  they  present  no  answer  to  the  action*  But 
I  think  there  is  suflScient  consideration  stated  in  these 
pleas  independently  of  the  special  matters,  it  is  stated 
that  the  defendant  is  lord  of  the  manor,  which  must  of 
cotuve  have  existed  before  time  of  legal  memory;  that 
the  town  from  time  immemorial  has  been  and  still  is  part 
and  parcel  of  the  manor;  that  the  lord  of  the  manor 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, has  been  entitled  (not  by  reason  of  the  special 
grounds  stated  in  the  previous  part  of  the  pleas,  but 
generally)  to  receive  the  toll  in  question  for  certain  goods 
brought  into  the  said  town  for  sale ;  and  a  general  obliga- 
tion is  averred,  imposing  upon  the  plaintiff  the  liability  to 
pay  that  toll.  Then  it  is  in  respect  of  certain  goods 
brought  into  the  manor  by  the  plaintiff,  that  he  is  made 
chargeable  to  the  toll,  and  1  think  that  as  originally  and 
before  the  time  of  legal  memory  the  soil  of  the  whcde 
of  the  manor  was  in  the  lord,  we  are  at  liberty  to  infer 
that  this  toll  was  created  by  the  lord  at  the  period  when  the 
soil  both  of  the  town  and  of  the  manor  was  vested  in  him. 
We  caimot  arrest  the  judgment  in  this  case  upon  a  specu- 
lation that  it  is  possible  this  might  not  under  some  cir- 
ciunstances  have  been  a  good  prescription.  The  plaiutiff 
is  to  shew  that  it  must  have  been  by  law  a  bad  prescrip- 
tion in  its  origin ;  and  if  it  be  possible  that  it  mq;fat 
have  had  a  good  legal  origin,  so  as  to  have  existed  imme- 
morially,  we  are  bound  to  conclude  that  it  in  fisict  had 
such  origin.  This  might  have  had  a  legal  origin ;  for  at 
the  time  when  the  toll  was  created  the  soil  and  freehold 
of  the  whole  manor,  and  of  the  whole  town,  were  in  the 
lord.    On  these  grounds  it  appears  to  me^  that  this  case 


HILARY    TERM,    FOURTH    GEO.   lY.  269 

ranges  exactly  wiihiD  the  cases  mentioned  by  my  Lord        1823. 
Chief  Justice.    In  Lord  Pelham  ▼•  PickerudlL  the  tolls     _  "^^"^^ 

1  ■  II  RlCKARDi 

could  not  be  supported,  and  never  could  have  been  legally  o. 

demanded,  unless  the  highway  bad  been  shewn  to  be  an 
immemorial  highway,  and  unless  the  receipt  of  the  toll 
bad  been  established  at  the  period  when  the  highway  was 
dedicated  to  the  public.  It  seems  to  me,  that  we  should 
not  be  warranted  in  arresting  the  judgment  on  these  pleas  ; 
for  as  the  jury  have  found  that  the  prescription  bad 
existed  in  point  of  fact,  we  are  not  a  liberty  to  say  that 
it  is  not  good  in  point  of  law. 

HoLROTD,J. — I  am  of  opinion  that  the  prescripUoo 
as  pleaded  is  good  in  point  of  law.  This  is  an  objection 
on  the  record ;  the  Jury  have  found  the  prescription  ex- 
isting in  fiict;  and  if  the  consideration,  or  that  which  the 
bw  requires  to  be  stated  in  the  plea,  was  not  stated  suf- 
ficiently, certainly  the  plaintiflf  would  be  entitled  t($  ju(%- 
ment  non  obstante  veredicto.  If  the  claim  was  in  respect 
of  goods  broi^ht  through  the  manor  as  a  highway,  this 
case  would  range  itself  within  the  principle  applicable  to 
cases  of  toll  thorough.  This,  however,  is  not  a  claim 
for  passing  through  the  manor ;  but  a  claim  for  toll  by 
prescription,  for  bringii^  goods  into  the  manor,  deliver- 
ing them  there,  or  depositii^  them  for  that  purpose,  os 
for  sale.  The  prescription  pleaded  in  this  case  appears 
to  me  to  be  established  not  only  by  those  cases  already 
mentioned  by  the  C^ourt,  but  also  by  that  of  Jame$  v» 
Johiuotty  in  all  of  which  the  toll  was  claimed,  not  for 
pasMng  the  highway,  but  for  coming  into  the  manor>  and 
where  the  consideration  was  not  co-extensive  with  the 
claim.  In  one  of  those  cases  the  claim  was  in  respect  of 
repairing  a  wharf,  and  it  was  held,  that  the  bringing  the 
goods  within  the  manor,  although  the  wharf  was  not  used, 
was  sufficient  to  support  the  claim.    This  case  is  mainly 
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1823.        distinguishable  from  those  where  toll  has  been  claimed  bj 
prescription  for  passing  along  the  highway,  and  where  it 
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V.  has  been  held  that  a  special  consideration  must  be  stated. 

The  King's  subjects  have  a  common  law  right  to  pass 
along  every  highway,  which  is  in  itself  a  right  existing 
previous  to  all  prescriptions,  and  therefore,  in  order  to 
establish  a  toll  in  such  cases,  the  consideration  must  be 
shewn  to  be  co-exteusive  with  the  claim.  There  is  a  case 
of  The  Mayor  of  Noitiifgham  v.  Lambert  (a),  w  hich  has 
not  been  adverted  to.  In  that  case  there  was  a  claim  by 
the  corporation  of  Nottingham  to  take  toll  for  passing 
the  ancient  navigable  River  Trent,  and  it  was  held  that  the 
prescription  for  the  toll  could  not  be  supported  in  law, 
because  no  consideration  for  it  was  shewn.  That  decision 
was  founded  upon  the  very  principle  to  which  I  have  just 
alluded  in  the  case  of  a  highway,  namely,  that  the  River 
Trent  having  been  immemorially  a  navigable  river,  every 
subject  had  a  common  law  right  to  navigate  it  at  his  plea- 
sure, unless  some  consideration  was  shewn  for  the  toll. 
But  in  that  very  case  fftV/es,  C.J.  in  delivering  a  very 
elaborate  judgment,  admits  the  propriety  of  those  deci- 
sions which  have  been  referred  to  by  my  learned  Brothers, 
and  expressly  declares,  that  in  a  toll  traverse  the  con- 
sideration may  be  implied.  Upon  this  principle  I  am  of 
opinion  that  the  prescription  here  pleaded  is  sufficient, 
without  shewing  any  more  special  consideration.  It  does 
not  appear  whether  this  was  part  of  the  highway,  or  not ; 
but  whether  the  consideration  should  have  been  stated  as 
for  a  toll  thorough,  or  not,  it  seems  to  me  that  the  liberty 
of  landing  goods  within  the  manor  is  a  sufficient  con- 
sideration for  the  toll,  although  the  particular  place  where 
they  were  landed,  may  have  been  a  highway.  On  these 
grounds  I  think  this  rule  must  be  discharged. 

(a)  Willes,  111. 
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Be8T|  J. — I  am  of  opinion  that  these  pleas  are  good        1823. 
after  verdict.    I  agree  that  the  prescription  must  have  a     Ri^TiiDi 
good  beginning  to  support  it  in  point  of  law,  and  it  ap-  «• 

pears  to  me  that  this  prescription  must  be  held  to  have 
had  a  good  beginning,  not  as  for  a  toll  thorough,  but  as 
for  a  toll  traverse.  The  distinction  between  the  two  is, 
that  in  the  former  there  must  be  a  special  consideration 
shewn  to  impose  the  obligation  of  paying  the  toll,  but 
in  the  latter,  the  consideration  may  be  presumed.  The 
special  matter  set  out  in  these  pleas  does  not  in  my 
opinion  shew  a  sufficient  consideration  for  a  toll  thorough, 
because  there  is  no  averment  that  the  plaintiff  received 
any  benefit  from  it ;  but  what  is  said  in  the  cases  of  Colion 
V.  Smith,  and  Crisp  v.  Bellt€ood,  authorizes  us  in  holding, 
that  although  the  matters  specially  stated  would  not  be 
sufficient  to  support  the  pleas  as  for  a  toll  thorough,  yet 
that  they  are  enough  to  support  them  for  a  toll  traverse. 
The  party  claiming  the  toll  here,  is  not  merely  the  lord 
of  the  manor,  but  may,  in  my  opinion,  fairly  be  presumed 
to  be  also  owner  of  the  soil,  and  the  ownership  of  the 
soil  is  sufficient  consideration  for  the  toll  traverse.  In* 
deed,  correctly  speaking,  it  is  not  necessary  to  set  ou^ 
any  consideration,  because  the  consideration  is  implied 
from  the  use  of  the  soil.  In  the  case  of  Lord  Pelham  v. 
Pickersgill,  it  was  only  stated,  that  the  person  who 
claimed  the  toll  had  the  manor,  but  it  did  not  appear,  nor 
could  it  be  presumed,  that  he  was  owner  of  the  soil ;  and 
in  the  case  of  The  Mayor  of  Nottingham  v.  Lambert^ 
fFi//es,  C.J .,  in  giving  judgment,  decides  that  case  upon 
that  very  distinction ;  because  he  says,  it  does  not  appear 
that  the  plaintiffs  are  owners  of  the  soil,  and  therefore 
the  case  is  very  different  from  that  where  the  party  claim- 
ing the  toll  has  the  right  to  the  manor  and  to  the  soil. 
He  considers  the  right  to  the  manor  not  to  be  sufficient  as 
a  consideration  for  toll  traverse,  unless  there  is  also  the 
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right  to' the  soil,  where  the  cltim  is  made.  In  this  cas^ 
if  it  is  shewn  that  the  defeodant  is  owner  of  the  manor, 
a  foundation  is  laid  for  presuming  that  he  also  owns  the 
soil,  and  1  think  there  is  suflScient  to  raise  that  presump- 
tion ;  and  if  so,  the  use  of  the  soil  by  the  plaintiff  would 
be  a  good  consideration,  upon  the  principle  I  have  stated, 
to  support  the  defendant's  claim.  I  am  of  opinion  that 
we  maj  reject  from  the  pleas  all  that  is  necessary  to  shew 
that  this  was  a  toll  thorough,  if  there  remains  enough  to 
diew  that  it  is  good  as  a  toll  traverse.  The  consider- 
ation here  is  the  use  of  the  soil,  which  may  fairly  be  pre- 
sumed to  belong  to  the  lord  of  the  manor,  and  I  think 
that  is  sufRcient  to  support  the  prescription  as  stated  on 
these  pleadings. 

Rule  discharged. 


Feb.  8. 


Ex  parte  Marin  el  Krams  and  Others. 


Wlicre  prison-  vfN  a  former  day  in  this  Term,  Piatt  obtained  writs 
custody  after  ^^  habeas  corpus,  directed  to  the  Commander  of  his 
iiient°at  sea      Majesty's  ship  Severn,  stationed  in  the  Downs,  to  bring 

between  a  re-    op  the  bodies  of  twenty-two  persons,  who  bad  been  con- 

Tenne  cntter 

and  a  vessel     fined,   as  was  alleged,   on  board  that  vessel,  from  the 

STsm^Bler,  ^^tb  until  the  27th  January,  (the  day  on  which  the  wriu 

of  which  the  iggued)  without  any  warrant  for  that  purpose,  in  order 
pnsonert  were  '         ^  •'  ,  . 

the  crew,were  that  they  might  be  discharged.  At  the  same  time  a  writ 
board  a  king's  of  certiorari  issued,  on  the  motion  of  the  SoUcitOT'G^ 
tained"for^*'  ^'^^^f  ^^  *®  Coroner  of  the  town  and  port  of  Dover, 
fourteen  days    |o  return  into  this  Court  two  inquisitions  taken  before 

withont  any 
warrant,  and 

were  afterwards  brought  np  by  habeas  corpus  to  be  discharged,  and  it  appearing  from 
the  retorn  that  there  was  cause  to  snspcct  them  of  a  felony,  the  Conrt  refnsed  a  dis- 
charge, and  directed  them  to  be  committed  to  the  custody  of  the  Marshal  of  the 
Marshalsea,  in  order  that  they  might  be  taken  before  a  competent  tribunal,  to  be 
dealt  with  according  to  law. 
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him,  one  touching  the  death  of  William  CuUum,  a  deputed  1B23. 
mariner  of  bis  Majesty's  revenue  cutter  the  Badger,  and  ^^^s^ 
the  other,  touching  the  death  of  three  persons,  unknown,  Khars. 
together  with  the  depositions  taken  under  such  inquisitiona 
reaipectively.  The  bodies  of  the  twenty-two  persona 
above  mentioned,  w*cre  now  brought  into  Court,  and  the 
returns  to  the  writs  of  habeas  corpus,  and  certiorari 
read.  It  appeared  from  the  return  to  the  writs  of  habeaa 
corpus,  that  on  the  ISth  o(  January  the  persons  above* 
mentioned  were  delivered  on  board  the  Severn  in  ctia* 
tody,  charged  with  being  concerned  in  an  engagement  at 
sea,  on  the  same  day,  between  his  Majesty's  revenue 
cutter  Badger,  and  a  certain  smuggling  vessel,  which 
had  been  captured,  and  of  which  the  prisoners  were  part 
of  the  crew,  in  which  engagement  William  Cullumf  a 
deputed  mariner  of  the  Badger,  was  killed,  and  that  the 
prisoners  had  been  detained  until  they  could  be  conve* 
niently  brought  to  London  to  be  dealt  with  according  to 
law.  From  the  return  to  the  writ  of  certiorari  it  ap* 
peared  that  an  inquisition  was  taken  before  the  Coroner 
for  the  town  and  port  of  Dover  on  the  l6th  of  January^ 
oo  the  body  of  the  said  William  Cullum,  who  had  been 
killed  by  a  gun-shot  wound,  in  an  engagement  between  the 
Badger  and  a  smuggling  cutter,  after  the  crew  of  the  cutter 
had  cried  **  quarter,"  and  that  the  inquest  had  returned  a 
verdict  of  wilful  murder''  against  some  person  or  persona 
to  the  jurors  unknown ;  that  on  the  same  l6th  of  January^ 
another  inquest  was  held  on  the  bodies  of  three  men  then* 
lying  dead  in  the  town  and  port  of  Dover,  and  that  the 
jury  had  returned  thereon  a  verdict  of — Justifiable  Homi- 
cide. The  depositions  taken  under  this  latter  inquisition 
entered  into  a  more  detailed  accotmt  of  the  affair  between 
the  Badger  and  the  smuggling  cutter  above  mentioDed. 
In  substance  they  stated,  that  early  in  the  morning  of  the 
13lh  of  January,  the  Badger  was  cruizing  in  the  BriHsh 
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1823.        Channel,  about  three  leagues   from   the   French  coast, 
^'^'^^^         when  a  strange  vessel  came  in  sight ;  that  a  signal  was 

Ex  ptrtt  ,       ,  _  ^      ,  .  . 

Krams.  given  to  the  latter  to  lay  to,  of  which  no  notice  was 
taken;  thereupon  the  Badger  discharged  an  unsbotted 
gun  with  as  little  effect;  that  chase  was  then  given  for 
some  time,  when  the  Badger  discharged  a  loaded  gun ; 
that  then  a  general  engagement  ensued,  with  small  arms 
and  great  guns  on  both  sides,  which,  having  continued  a 
considerable  time,  the  crew  of  the  strange  vessel  cried 
for  "quarter/'  and  made  signals  to  surrender.  After  the 
cry  of  **  quarter/'  and  whilst  the  Badger  was  grappling 
to  take  possession  of  the  strange  vessel,  a  fresh  firing 
commenced  on  the  part  of  the  crew  of  the  latter,  by 
which  William  Cullum,  one  of  the  crew  of  the  Badger, 
was  killed.  The  strange  vessel  was  then  boarded,  and  it 
was  found  that  two  of  her  crew,  consisting  of  twenty-five 
men,  were  lying  dead  on  the  deck,  and  a  third,  who 
afterwards  died,  severely  wounded ;  whereupon  the  vessel 
was  captured,  and  the  surviving  crew,  consisting  of 
twenty-two  persons,  taken  into  custody,  and  afterwards 
delivered  on  board  the  Severn  on  a  charge  of  wilful  mur- 
der. Upon  searching  the  strange  vessel  she  was  found 
to  be  laden  with  half  ankers  of  foreign  spirits,  tea,  to- 
bacco, and  other  contraband  goods,  and  had  on  board  a 
large  supply  of  warlike  weapons  and  ammunition.  No 
colours  had  been  hoisted  by  the  alleged  smuggler,  but  on 
board  were  found  two  Dutch  flags.  The  language  spoken 
by  the  crew  was  entirely  Euglish,  and  at  the  time  the 
vessel  was  firht  seen,  she  was  sailing  in  a  direction  towards 
the  coast  of  Ireland.     Under  these  circumstances, 

Brat^ham  and  Piatt  submitted  that  the  prisoners  must 
be  discharged,  and  made  three  points ;  first,  that  the  ori- 
ginal detention  was  illegal,  and  not  warranted  by  the 
circumstances  disclosed  on  the  returns  to  the  writs ;  se- 
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condf  supposing  die  original  detention  not  to  be  illegal,        1823. 
it  had  become  so  by  the  unreasonable  con6nement  from 


the  Idtb  to  the  27lh  January^  without  any  warrant  or  Krams. 
other  legal  process ;  and,  third,  that  in  the  absence  of  any 
specific  charge,  the  Court  had  no  authority  to  deal  farther 
with  the  prisoners,  by  changing  their  custody,  and  they 
must  therefore  be  Uberated.  First,  as  to  the  return  to  the 
habeas  corpus,  it  is  obviously  defective,  and  discloses 
nothing  which  can  at  all  warrant  the  detention  of  the 
prisoners.  It  is  true  the  return  states  the  fact,  that  these 
men  were  delivered  into  the  custody  of  the  captain  of  the 
Severn,  by  the  commander  of  the  Badger,  as  persons 
who  had  been  on  board  a  vessel,  captured  by  the  Badger, 
but  nothing  is  shewn  to  connect  these  men  with  the 
engagement  stated  to  have  taken  place,  and  all  that  ap- 
pears against  them  is  the  statement  of  information  received 
Arom  other  persons.  It  is  clear,  therefore,  that  the  return 
to  the  habeas  corpus,  contains  nothing  to  justify  the 
farther  detention  of  the  prisoners.  Then  is  there  any 
thing  upon  the  depositions  which  at  all  affects  the  pri- 
soners, supposing  them  to  have  been  engaged  in  the  trans- 
action in  question  ?  Certainly  not.  From  the  depositions 
returned,  it  appears  that  the  King's  vessel  was  the  first 
eggrebsor,  and  the  fatal  consequences  which  ensued  appear 
to  have  been  justifiable  upon  the  ground  of  self  defence. 
Supposing  tills  not  to  be  so,  still  there  is  nothing  to  point 
out  any  of  the  individuals  before  the  Court  as  participa- 
tors in  the  affray.  None  of  them  are  identified ;  and 
therefore  from  the  very  beginning  their  detention  was 
illegal.  But,  second,  supposing  there  luiglit  have  been 
some  colour  for  the  detention  originally,  the  confinement 
from  the  ISth  to  the  £7th  January,  without  any  warrant 
or  any  steps  taken  to  put  their  imputed  conduct  into  a 
course  of  l^al  investigation,  was  illegal,  and  the  Court 
is  now  bound  to  discharge  them.     Nothing  disclosed 
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J  823.  on  the  return  appears  to  justify  this  delay,  before  any 
^^^"^  legal  and  proper  steps  were  taken.  It  is  clear  that 
KaAMi.  the  Coroner  might  have  issued  his  warrant  for  the  deteiH 
tioo  of  the  prisoners,  as  soon  as  the  inquest  had  returned 
the  verdict  on  the  body  of  fViUiam  Cullum,  if  there 
had  been  any  ground  for  imputing  criminality  to  the 
prisoners.  No  such  step  having  been  taken,  their  de- 
tention for  so  long  a  period  is  clearly  unlawful,  and  the 
Goiu*t  has  no  alternative  but  to  order  their  liberation.  If 
the  delay  of  a  fortnight  before  any  steps  are  taken  to  insti- 
tnte  a  legal  investigation  into  the  conduct  of  the  prisoners 
could  be  justified,  their  detention  for  two  or  three  years, 
or  any  length  of  time,  might  equally  be  justified  upon  the 
•ame  principle.  Supposing  then  their  detention  in  the 
first  instance  was  excusable,  the  unreasonable  length  of 
time  which  afterwards  elapsed  before  any  proceedings 
were  taken,  renders  their  confinement  altogether  illegal. 
Mid  they  are  entitled  to  be  discharged  firom  custody. 
Then,  thirdly,  admitting  these  objections  to  the  original 
mod  continuing  confinement  to  be  not  tenable,  still,  as 
4liere  is  here  no  specific  charge  on  oath  against  the 
fNrisoners  (whatever  suspicions  may  be  entertained  of 
ibeir  conduct),  the  Court  has  no  authority  to  remand 
tbem  either  to  the  same  or  to  a  new  custody.  If  in 
tUs  case  there  had  been  a  commitment  on  a  specific 
charge  of  felony,  though  the  commitment  was  informal 
and  irregular,  still  the  Court,  in  the  exercise  of  its  dis- 
oration,  would  re-commit  the  party,  if  upon  the  return 
there  appeared  to  be  a  substantive  charge  to  warrant  their 
hxAer  detention;  but  here  no  such  facta  are  disclosed 
as  will  reasonably  lead  the  Coiu-t  to  conclude  that  the 
prisoners  are  implicated  in  the  transaction  in  question. 
This  is  not  like  the  case  of  Rer  v.  Marks  (a),  which  was 
•  commitment  under  the  Unbwful  Oaths  Ac^  37  Geo.  3. 

(«)  3  East,  157. 
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c.  I23p  where  the  Court,  finding  a  specific  charge  against  1B23. 
the  prisoners  contained  in  the  depositions,  remanded  them,  r^^^t^ 
though  the  warrant  of  commitment  was  clearly  defeo-  Krams. 
tive.  Here  there  b  no  commitment — no  specific  charges- 
no  depositions  pointing  out  the  prisoners  as  implicated  iu 
any  offence — and  nothing  whereon  to  found  any  farther 
proceedings  against  them  in  this  Court,  and  tlierefore  they 
are  entitled  to  be  discharged.  The  case  of  The  King  v. 
Doctor  Shebbeare  (a),  is  an  authority  to  shew  that  a 
person  brought  up  in  custody,  under  a  habeas  corpus^ 
shall  not  be  re-committed  to  the  same  custody ;  but  that 
case  is  distinguishable  from  this;  for  here  there  is  no 
ground  for  committing  these  prisoners  to  a  new  custody, 
and  there  is  no  instance  to  be  found  in  which  this  Court 
has  ever  acted  as  Justices  of  the  Peace,  by  committing 
a  person  to  a  new  custody,  who  has  been  brought  up 
fit>m  an  intermediate  custody  prior  to  any  specific  charge 
before  a  Magistrate  upon  oath.  On  these  grounds  the 
prisoners  are  entitled  to  be  discharged. 

■ 

Copky,  S.  G.,  contri,  was  stopped  by  the  Court. 

Abbott,  C.J. — I  am  of  opinion  that  we  ought  not 
Id  discharge  these  persons  on  any  of  the  grounds  which 
have  been  suggested  in  argument.  The  only  difficulty 
which  the  Court  feels,  is,  as  to  the  custody  in  which  the 
prisoners  shall  now  be  placed.  My  opinion  upon  the 
case  is  founded  entirely  upon  the  matters  stated  upon  the 
returns  to  the  habeas  corpus  and  the  certiorari.  Indeed, 
my  opinion  would  be  the  same  if  founded  upon  the  return 
to  the  habeas  corpus  only,  because  that  document  states 
the  fact  that  these  men  were  placed  in  the  custody  of  the 
commander  of  the  Severn  upon  a  specific  charge,  namely, 
that  of  being  concerned  in  an  engagement  between  the 

(a)  1  Burn  460. 
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1823.  Badger  and  a  smuggling  vessel,  of  which  these  persona 
^^''^  ^•w*  part  of  the  crew,  in  which  a  person  named  William 
KMANf.  CuUum,  a  deputed  mariner  of  the  Badger,  was  killed, 
and  that  they  were  detained  until  they  could  be  conve- 
niently brought  to  London,  to  be  dealt  with  according  to 
law.  I  will  only  advert  to  the  proceedings  before  the 
Coroner,  for  the  purpose  of  saying,  that  they  afford  strong 
conBrmation  of  the  fact  stated  in  the  return  to  the  habeas 
corpus,  namely,  that  the  inquest  have  found  that  the 
person  named  fVilliam  Cullum,  in  the  return,  had  been 
murdered  by  some  person  or  persons  unknown.  In  jus- 
tice to  the  prisoners,  I  forbear  saying  any  thing  more 
respecting  these  depositions,  lest  they  should  be  in  any 
degree  prejudiced  in  any  proceedings  which  may  hereafter 
be  instituted.  We  have  the  fact  stated  in  the  return, 
that  these  men  were  delivered  on  board  the  Severn  on 
a  specific  charge,  and  were  merely  detained  until  a  fit 
opportunity  could  be  found  for  safely  conveying  them  to 
London,  to  be  dealt  with  according  to  law.  That  is 
sufficient  to  justify  us  in  ordering  their  further  detention. 
It  is  said  that  this  is  a  novel  proceeding.  I  certainly  do 
not  recollect  any  instance  like  the  present,  where  persons 
were  brought  up  from  an  intermediate  custody,  with  a 
view  to  anotlier  inquiry.  If  upon  this  return,  connected 
with  the  other  documents  in  the  case,  we  saw  plainly 
that  these  persons  were  unlawfully  detained  in  custody, 
it  would  be  our  duty  to  discharge  them :  but  if  we  do 
not  see  any  illegality  in  their  detention,  it  is  equally  our 
duty  to  put  the  matter  into  some  course  of  legal  in- 
quiry. That  it  is  lawful  for  any  person,  whether  a  public 
officer  or  not,  to  take  into  custody  any  person  charged 
with  the  commission  of  an  offence,  and  keep  him  tmtil 
be  can  be  taken  before  a  proper  tribunal,  is  a  proposition 
not  to  be  denied.  Suppose,  for  instance,  an  application 
made  at  the  sitting  of  the  Court  for  a  habeas  corpus  to 
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be  directed  to  a  person,  not  a  public  officer,  to  bring  up  1823. 
the  body  of  a  man  alleged  to  be  detained  in  bis  custody,  pTCL 
without  any  lawful  cause,  and  the  writ  being  served  KaAnt. 
immediately,  the  party,  before  the  rising  of  the  Court, 
brought  up  his  prisoner,  and  made  a  return  to  the  writ, 
stating  that  the  person  whose  body  he  brought  into  Court 
was  delivered  into  his  custody  upon  a  charge  of  a  capital 
felony,  in  order  that  he  might  be  taken  before  a  Magis* 
trate,  to  be  dealt  with  according  to  law,  should  we 
order  the  prisoner  to  be  liberated  upon  such  a  return  i 
Clearly  not.  But  it  is  alleged  here,  that  these  persons 
have  been  detained  an  unreasonable  length  of  time,  so 
long  indeed  as  to  make  the  detention  altogether  illegal, 
and  an  extreme  case  is  put  of  a  detention  for  two  or 
three  years,  which,  it  is  said,  might  be  justified  upon  the 
same  principle.  I  do  not  mean  to  say  that  the  detentioo 
may  not  be  so  long  as  to  shew  that  the  ground  of  deten* 
tioo  is  not  a  just  ground,  and  is  altogether  unfounded; 
and  in  such  a  case  the  Court  would  deal  with  it  as  justice 
required.  But  can  we  say  that  a  detention  of  thirteen  or 
fourteen  days  is,  under  the  circumstances  of  this  case, 
ao  unreasonable  detention?  My  opnion,  however,  does 
not  turn  upon  the  length  of  the  detention.  Here  are 
persons  taken  into  custody  under  circumstances  which 
justify  a  suspicion  that  they  are  guilty  of  a  capital  offence; 
they  are  placed  for  security  on  board  one  of  his  Majesty's 
ships,  stationed  not  far  from  the  shore;  they  are  nu- 
merous; they  are  taken  as  smugglers;  and  it  is  not 
every  moment  of  the  day  that  it  would  be  safe  to  land  sq 
large  a  body  of  men,  and  take  them  before  a  Magistrate. 
Assummg  tiiat  the  Magistrates  in  the  local  jurisdiction 
had  authority  to  investigate  the  case,  still  it  might  be 
thought  prudent  that  the  prisoners  should  be  taken  to 
London,  for  the  purpose  of  conveying  them  before  some 
competent  tribunal,  where  their  conduct  might  be  inves- 

VOL.  I.  T 
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1823.        tigated,  and  the  feet  ascertained,  whether  there  was  any 


Ex  parte 


reasonable  ground  for  the  further  detention  of  all  or  any 
Kbavs.       of  them.     Under  such  circumstances  I  cannot  saj  that 
the  length  of  time  during  which  thej  have  been  detained 
is  unreasonable,   the  cause   of  their  original  detention 
being  a  lawful  cause.     Not  being,    under  the  circum- 
stances, an  unreasonable  length  of  time,  I  think  we  ought 
not  to  discharge  these  persons.     We  are  of  opinion  that 
the  proper  course  for  the  Court  to  take  (whatever  maj 
be  its  power  of  interfering  in  the  first  instance,  in  the 
way  in  which   Magistrates   and   Justices   of  the  Peace 
generally  act),    is   to  direct  that  the  prisoners  shall  be 
taken  before  some  competent  tribunal,  in  order  that  the 
matter  may  be  further  investigated,  and  the  fact  ascer- 
tained upon  the  merits  of  the  case,  whether  there  is  any 
ground   for  their  further  detention.     If,  after  this,   any 
unreasonable  delay  shall  take  place,  it  may  be  competent 
to  the  parties  to  make  a  further  application,  and  then  the 
Court  will  adopt  such  steps  as  may  appear  necessary- for 
expediting  the  proceedings,  so  that  no  injustice  shall  be 
done.     It  seems   to  us   that  this  is  the  fit  and   proper 
course  for  the  Court  to  adopt  towards  the  advancement 
of  public  justice.    The  rule  therefore  which  the  Court 
pronounces  is,    that  the  prisoners  be  committed  to  the 
custody  of  the  Marshal  of  the  Marshalsea,  in  order  that 
they  may  be  taken  at    the  first  convenient  opportunity 
before  some  competent  authority,  to  be  examined  touch- 
ing the  matters  contained  in  the  return  to  the  habeas 
corpus^  and  dealt  with  according  to  law. 

BatIiEy,  Holrotd,  and  Best,  J.'s,  concurred. 

The  prisoners  were  then  committed  to  the  custody  of 
die  Marshal  of  the  Marshalsea,  in  pursuance  of  the  nik 
pronounced  by  the  Court* 
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The  Kino  v.  The  Justices  of  Gloucestbkshire.        Tue$iay, 

Feb.  11. 


X  HIS  was  a  motion  for  a  mandamus  to  the  Justices  Bystatote 

^       .  .  ,   ,  ,   .^    49GM.S.  C.68. 

at  bessions  to  enter  contmuances,  and  hear  an  appeal  in  g.^.  the  notice 
a  matter  of  bastardy ;  and  now,  on  shewing  cause  against  ^njfjj**f  jJJ^ 

the  rule,  the  question  was,  whether  the  notice  of  appe&l  tardy  mnst 

,  specify  the 

given  by  the  appellant,  was  in  conformity  with  the  statute  caase  and  mat- 
49  Geo.  3.  c.  68.  s.  5,  which  requires  that  the  party  ap*  ^herc'a  no- 
pealing  shall  give  ten  clear  days  notice  of  his,  her,  or  *jj^®  *^^*"j^^ 
their  intention  of  bringing  such  appeal,  and  of  the  causi  father  of  a 
and  matter  thereof,  8cc.    The  notice  given  by  the  appel-"  of  his  Inten- 
lant  in  this  case  was  of  his  intention  "  to  prosecute  all  a^^inst  wfor? 

appeal  against  an  order  of  filiation,  whereby  the  appeK  derof  filiation, 
1  J*    I      ■         .        .  «  ^   1  i.       /.       1     merely  slated 

lant  was  adjudged  to  be  the  reputed  father  of  a  femara  that  he  intend- 

basurd  child,  born  of  the  body  of  Elizabeth  Hay,  which  ^teVap^ 

had  become  chargeable  to  the  parish  of  South  Lea,   ill  "K**"?^.?" .®'" 

*  \  '  derof  filiation, 

the  county  of  Oxford.**    The  notice  was  a  mere  echo  of  whereby  he 
the  form  of  the  order,  without  stating  any  specific  grounds  ^o  be  the  la- 
of  appeal.    The  Sessions  considered  this  notice  insuffi^  *ale  ^bastard 
dent,  and  therefore  dismissed  the  appeal.  child,  bom  of 

*^*^  the  body  of 

E,  H.J  and 

Bligh,  in  shewing  cause  against  the  rule,  contended,  the 'parish  of 

that  the  notice  which  had  been  given,  was  not*  in  con^  S'^'  pursuinr 

.         the  words  of 
formity  with  the  requisites  of  the  statute,  which  required  theorderwith- 

two  things,   first,   that  the  party  appealing  should   give  thepu-Ucolaf 

notice  of  hin  intention  to  appeal;  and,  second,  that  the  ^^i?^|J^,jP* 

notice  should  contain  a  statement  of  the  cause  and  matter  that  the  notice 

thereof  which  meant  the  specific  grounds  of  objection  to  insafficient. 

the  order  of  filiation.    The  notice  in  this  case  was  no 

more  than  a  notice  of  intention  to  appeal,  and  was  totally 

silent  as  to  the  cause  and  matter  thereof,  and  consequently 

T  2 
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1823.       was  insufficient.     He  cited  Rex  v.  The  Justices  of  Sa- 

V. 

of  Gloucbb-  ^'  Cross,  contrst,  insisted,  that  the  notice  which  bad 
TiatHiRi.  ijg^n  given,  did,  in  substance,  convey  to  the  parties  inte- 
rested, the  grounds  of  appeal.  An  order  of  filiation 
contained  a  variety  of  matters,  against  each  of  which 
the  reputed  father  of  a  bastard  had  a  right  of  appeal; 
namely,  the  sum  awarded  for  apprehension,  the  expenses 
of  the  mother^s  lying  in,  the  weekly  maintenance  of  the 
child,  and  the  adjudication  of  filiation.  The  notice  in 
this  instance  contained  a  sufficient  specification  of  the 
ground  of  appeal,  inasmuch  as  it  stated  expressly  tliat 
the  party  appealed  against  the  adjudication  that  he  was 
the  fiither  of  the  child.  This  must  be  understood  to 
mean  that  he  objected  wholly  to  that  part  of  the. order 
which  adjudged  him  to  be  the  father.  Cinder  this  notice 
the  respondents  must  necessarily  infer  that  the  appellant 
only  meant  to  dispute  the  fact  of  his  being  the  father  of 
the  child  named  in  the  order,  as  being  bom  of  the  body 
of  Elizabeth  Hay,  without  regard  to  any  of  the  other 
matters  contained  in  the  order.  There  being  several  other 
grounds  upon  which  he  might  have  appealed,  the  neces- 
aary  inference  was,  that  he  intended  to  confine  his  appeal 
to  that  which  adjudged  him  to  be  the  father  of  the  child. 
It  seemed,  therefore,  to  be  unnecessary  that  the  notice 
should  contain  any  further  statement  of  the  cause  and 
matter  of  the  appeal. 

Abbott,  C.  J. — I  am  of  opinion  that  this  notice  was 
insufficient.  The  Act  of  Parliament  requires  that  the  no- 
tice of  intention  to  appeal,  shall  also  contain  a  specific 
statement  of  the  cause  and  matter  thereof,  and  then  pro- 

(a)  4  Bam.  it  Aid.  6f 6. 
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ceeds  to  require  that  the  Justices  at  Sessions  shall  deter-        1823. 
mine  the  cause  and  matter  of  such  appeal.    That  clearly     Th'^Kiuo 
means  the  merits  and  not  merely  the  form  of  the  order.  «• 

Here  the  notice  simply  contains  a  description  of  the  order,  of  OLoucst- 
whereby  the  appellant  is  adjudged  to  be  the  father  of  the  »■»•«•*■• 
child,  without  stating  any  ground  of  objection  to  such 
adjudication.  It  does  not  go  on  to  allege  any  objection  to 
tlie  adjudication  in  point  of  form  or  substance,  and  there  is 
therefore  nothing  specific  so  as  to  direct  the  attention  of  the 
Kespondents  to  the  grounds  of  appeal.  The  respondents 
are  left  entirely  to  guess  at  the  objections,  and  must  go  to 
the  Sessions  unprepared  as  to  those  points,  which  it  may 
be  necessary  for  them  to  prove  in  evidence.  This  notice 
is  merely  a  description  of  the  order,  whereby  the  appel- 
lant is  adjudged  to  be  the  father  of  the  child,  and  does 
not  contain  any  statement  of  the  cause  and  matter  of  ap- 
peal, and  consequently  it  is  not  in  compUance  with  the 
statute. 

HoLROYO,  J.  (a).-^The  object  of  the  statute  is  to  re- 
quire a  statement  in  the  notice  of  the  particular  grounds* 
of  objection  to  the  order  of  filiation  upon  the  merits.  A 
notice  as  to  the  order  itself  is  not  sufficient,  unless  it 
also  contains  a  statement  of  the  grounds  of  appeal  touch- 
ing the  matter  thereof,  in  order  that  the  respondents  may 
come  to  the  Sessions  prepared  to  meet  the  cause  and 
matter  of  the  appeal,  and  not  merely  the  form  of  the 
order* 

Best,  J. — ^This  notice  does  not  specify  the  catise  and 
matter  of  the  appeal,  but  merely  describes  the  order  it- 
self, which  is  clearly  insufficient. 

Rule  discharged. 

(«f)  Bayify,  J.  was  absent. 
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Keeping  and  J.NDICTMENT  against  the  defendants,  for  a  nuisance, 
conimon'gimi^  i*^  keeping  a  Gommon  gaming  house.  The  first  count 
5°«  ^ncre  Md   ^^^^»  ^^^  Charles  Edward  Rogier  and  mUifim  Sotith- 

gain,  causing  fjfetl  Humphrey^  on,  &c.  unlawfully  did  keep  and  main- 
and  procnring       .  .        .  ■    •       ■  •  i 

idle  and  evil-  teMi  a  certain  common  gaming  house,  and  m  the  said 
8on?to  come*  <^iA°>ot^  g^miog  house,  for  lucre  and  gain,  did  cause  and 
there  to  play  procure  divers  idle  and  evil-disposed  persons  to  frequent 
**  Rouge'  et  and  come  lo  play  together,  at  a  certain  unlawful  game  at 
permitt^g  cards,  called  "  Rouge  et  Noir :"  and  in  the  said  common 
to^'i/*"^"*h  B*"**"?  house,  on,  &c.  unlawfully  and  wilfully  did  per- 
game  for  large  mit  and  suffer  the  said  idle  and  evil-dbposed  persons  to 
ney,  is  an  of-    ^  ^^^  remain  playing  and  gaming  at  the  said  unlawful 

aWrat°co2'  8**"®'  ^^"^^  "  '^^"g^  «^  N^'''"  ^^'  *^^"  '*^®  *"™  ^^ 
mon  law.  money,  to  the  great  damage  and  common  nuisance,  &c. 

Second  count  was  the  same  as  the  first,  only  charging  the 

defendants  with  keeping  and  maintaining  a  certain  common 

gaming  room.     Both  counts  charged  the  offence  aa  an 

offence  at  common  law,  not  against  any  statute.     Plea, 

Not  Guilty,  and  Issue  thereon.     At  the  trial  before  ^Ih- 

bott,  C.  J.,  at  the  Middlesex  Sittings  after  last  Term,  the 

defendants  were  found  guilty. 

Curwood  and  Piatt  now  moved  to  arrest  the  judgment. 
This  is  an  indictment  at  common  law,  and  unless  the 
oflence  with  which  it  charges  the  defendants  be  a  common 
law  offence,  the  indictment  cannot  be  supported.  The 
indictment  charges,  first,  the  keeping  and  maintaining  a 
common  gaming  house;  and,  second,  the  permitting  a 
certain  unlawful  game,  called  ''  Rouge  et  Noir''  to  be 
played  in  the  said  house,   neither  of  which  acta   is   an 
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offence  at  common  law.     Mr.  Serjeant  Hawkins  is  the         182^ 
first  writer  who  lays  it  down  as  a  dictum^  that  the  keeping 


The  King 


RoaiBB* 


a  gaming  house  is  a  common  law  offence,  or,  in  other  ^  «. 
words,  a  nuisance  per  se,  which  it  must  be,  in  order  to 
come  within  the  scope  of  this  indictment,  and  his  Ian* 
gnage  is  not  very  decisive  on  the  subject,  being  only, 
**  it  hath  been  said  that  all  common  gaming  houses  are 
nuisances  iu  the  eye  of  the  law.'*  {a)  A  very  modem 
author  ventures  indeed  much  further;  for,  in  the  last 
edition  of  Burn's  Justice,  it  is  said,  **  it  is  clearly  agreed 
that  all  common  gaming  houses  are  nuisances  in  the  eye 
of  the  law ;  (6)  and  he  cites  Hawkins*^  Pleas  of  the 
Crown,  and  Russell,  on  Crimes  (c),  as  authorities  in  his 
favour.  It  has  been  already  shewn  that  the  former  of 
these  by  no  means  warrants  the  assertion  in  Bum,  nor 
does  the  latter,  the  language  there  being  founded  only  on 
the  same  dictum  in  Hawkins.  It  cannot  indeed  be  denied 
that  a  gaming  house  may,  by  improper  management^ 
become  a  nuisance;  but  it  is  not  so  per  se,  which  this 
indictment  charges  it  to  be.  Then  with  respect  to  the 
game  of  '<  Rouge  et  Noir,"  the  indictment  is  evident!/ 
bad.  No  gaming  of  any  description  is  an  offence  al 
common  law,  as  is  clearly  proved  by  the  various  statute* 
which  have  been  passed  for  the  express  purpose  of  mak» 
ing  it  an  offence.  But  every  one  of  those  statutes  setf 
out  by  name  those  games  which  are  prohibited  as  unlaw^ 
ful,  and  in  no  one  of  them  is  the  game  of  ''  Rouge  et 
Noir''  mentioned.  The  inference  therefore  becomea  ir- 
resistible; first,  that,  independently  of  the  statute  law, 
all  games  are  lawful ;  and, '  second,  that  this  partieular 
game  not  being  prohibited,  remains  to  this  day  lawfiit 
also.  There  are  indeed  two  separate  allegations  in  tim 
indictment,  first,  that  the  playing  was  illegal,  and,  second, 

(a)  1  Hawk.  P.  C.  c.  75.  s.  6.  (c)  Page  433. 

(6)  Cbetwynd's  ed.  vol.  ii.  pt  582. 
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first  is  not  stated  in  the  indictment.    Now  it  is  illegal, 
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V.  and  the  second  is  not  illegal;  therefore,  if  either  of  the 

allegations  is  imperfect,  the  offence  is  insufficiently  de- 
scribed, and  the  defendants  are  not  called  upon  to  answer 
it.  Upon  either  of  these  grounds  therefore,  first,  that  the 
keeping  a  gaming  house  is  not  per  se  an  offence  as  here 
laid ;  and,  second,  that  the  game  of  *^  Rouge  et  Noir  ** 
cannot  be  noticed  now,  for  the  first  time,  by  the  Court 
as  illegal,  when  all  games  not  prohibited  by  statute  (which 
that  is  not)  are  lawful;  this  indictment  is  bad,  and  the 
defendants  are  entitled  to  have  the  judgment  arrested  (ii)« 

Abbott,  C.  J« — I  am  of  opinion  that  the  evidence 
in  this  case  was  quite  sufficient  to  support  the  indictment, 
and  that  consequently  there  b  no  ground  for  the  present 
motion.  It  is  not  necessary,  on  tlie  present  occasion,  to 
decide  whether  the  keeping  a  common  gaming  house  is 
per  $e  a  nuisance,  or  whether  the  game  of  "  Rouge  et 
Noir"  is  perse  an  illegal  game,  though  the  inclination 
of  my  mind  is  strongly  in  favour  of  the  affirmative  of 
both  those  questions.  But  allowing,  for  a  moment,  that 
both  those  questions  may  be  answered  in  the  negative, 
still  there  are  allegations  in  this  indictment  which,  if  they 
are  supported  by  the  evidence,  will  clearly  render  both 
the  acts  charged  offences  at  common  law.  If  a  common 
gaming  house  be  so  conducted  that  it  becomes  a  receptacle 
for  idle  and  disorderly  persons,  who  are  permitted  to  as- 
semble there  and  enter  into  play  for  sums  of  an  illegal 
amount,  it  becomes  a  public  nuisance,  and  the  maintain- 
ing it  is  an  offence  indictable  at  common  law;  and  if  the 
game  of  ''  Rouge  et  Noir,"  or  any  other  game,  however 
innocent  in  itself,   is  played  at  by  such  persons,  and  to 

(a)  Vide  5S  Hen.  8.  c.  9.  as.  11,  19,  and  14.  25  Geo.  S.  c.  36* 
1. 5.  58  Geo.  3.  c.  70.  5  Bac.  Abr.  Nuuanc€8  (A) ;  and  1  Hawk. 
P.  C.  c.  22.  8.  94.  et  acq. 
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an  eicessive  amount,   it  becomes  an   illegal  game,    and        1823. 
those  who  hold  out  to  others  the  means  of  so  playing  at 


ROGIBB. 


it  are  guilty  of  a  common  law  offence.     Now,  to  apply  «. 

those  positions  to  the  present  case: — The  indictment 
charges,  '<  that  the  defendants  unlawfully  did  keep  and 
maintain  a  certain  common  gaming-hduse,  and  in  the 
said  house,  for  lucre  and  gain,  did  cause  and  procure 
divers  idle  and  evil-disposed  persons  to  frequent  and  come 
to  play  together,  at  a  certain  unlawful  game  at  cards, 
called  '  Rouge  et  Nuir/  and  unlawfully  and  wilfully  did 
permit  and  suflfer  the  said  persons  to  be  and  remain  play- 
ing and  gaming  at  the  said  unlawful  game  for  divers  large 
sums  of  money."  Then  does  the  evidence  support  these 
allegations?  It  is  in  proof  that  the  defendants*  house 
was  frequented  by  persons  of  tender  age  and  limited  in- 
comes, and  who  there  hazarded  not  only  more  than  they 
could  properly  afford  to  lose  of  their  own,  but  actually 
staked  the  property  of  their  employers,  and  ihat  not  un« 
frequently  whilst  in  a  state  of  intoxication.  I  can  enters 
tain  no  doubt  that  such  persons,  in  such  a  situation, 
completely  satisfy  the  meaning  of  the  words  ''  idle  and 
disorderly,''  and  that  their  admission  to  the  house  in 
question  rendered  it  a  nuisance,  and  the  maintenance  of 
it  an  offence  at  common  law.  It  is  further  in  proof  that 
persons,  such  as  I  have  described,  played  at  the  game  of 
**  Rouge  et  Noir;''  that  100/.  notes  are  often  staked  at 
a  single  round  by  individuals,  and  that  thotisands  were 
occasionally  won  by  the  defendants  at  that  game  in  the 
course  of  one  evening.  The  very  essence  of  illegal  gam- 
ing in  the  playing  at  the  game  to  excess;  the  statute  law, 
in  some  instances,  limits  the  amount  that  can  legally  be 
lost  or  won  at  one  sitting  to  5/.;  and  can  it  then  be  doubted 
that  the  playing  at  this  or  at  any  other  game  to  the  amount 
1  have  mentioned,  is  excessive,  and  consequently  illegal  i 
I  certainly  have  no  hesitation  in  declaring  that  it  is^  and 


288  CASES    IN    THE    KINGS    BENCH, 

1823.        when  I  further  take  into  consideration  the  very  cautious 
mode  of  admission  into  the  house — the  double  doors,  and 


r.  the  guards  stationed  at  tbeoi — the  temptation  held  out  to 


RoeiKR. 


the  visitors  to  indulge  in  liquors  freely,  gratuitously  pro- 
vided, even  to  intoxication,  and  the  careful  and  constant 
sobriety  of  the  proprietors,  I  cannot  but  see,  on  the  one 
hand,  a  consciousness  that  the  business  carried  on  there 
was  unlawful;  and,  on  the  other,  a  premeditated  design 
to  allure  the  unguarded  to  share  in  that  business  for  the 
profit  of  the  defendants  alone.  If  it  should  be  thought 
that  this  interpretation  of  the  common  law  on  this  subject 
requires  confirmation,  I  think  it  is  to  be  confirmed  from 
two  sources ;  first,  by  the  very  numerous  convictions  which 
have  taken  place  under  common  law  prosecutions  for 
similar  offences ;  and,  second,  by  the  language  of  the 
statute  25  Geo,  2.  c.  36.  s.  5.  where  it  is  said,  that  **  in 
order  to  encourage  prosecutions  against  persons  keepii^ 
bawdy  houses,  gaming  houses,  or  other  disorderly  houses/' 
the  expenses  of  such  prosecutions  shall  be  paid  by  the 
overseers  of  the  poor  of  the  parish  in  which  the  house 
indicted  is  situate,  from  which  it  is  clearly  to  be  inferred 
that  the  Legislature  then  meant  to  describe  the  keeping  a 
common  gaming  house  as  a  previously  indictable  offence. 
I  am  therefore  decidedly  of  opinion  that  the  indictment 
in  this  case  is  good  in  point  of  form ;  that  it  was  substan^ 
tially  supported  by  the  evidence;  and  consequently  that 
there  is  no  ground  for  the  present  motion  in  arrest  of 
judgment. 

.  Bayley,  J. — I  am  entirely  of  the  same  opinion,  and 
fully  concur  in  the  reasoning  of  my  Lord  Chief  Justice 
upon  the  subject;  to  which  I  will  only  add,  that  the  sta- 
tute 58  Geo,  3.  c.  70,  is  couched  in  similar  terms,  and 
evinces  the  same  understanding  on  the  part  of  the  Legis- 
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lature  as  is  manifested  by  the  language  of  the  previous         1823. 
statute  of  25  Geo.  2.  c.  36. 


HoLROYD,  J. — I  am  also  of  the  same  opinion.  I 
tliink  the  reasons  which  are  given  in  Hawkins  for  the 
dictum  which  has  been  cited  and  objected  to,  are  perfectly 
satisfactory,  and  go  the  full  length  of  shewing  that  the 
offence  charged  in  this  indictment,  and  proved  at  the  trial, 
is  an  oflfence  at  common  law ;  and  that  the  language  of 
the  statutes  plainly  indicates  that  the  Legislature,  in  pass- 
ing them,  adopted  and  acted  upon  that  idea.  I  can  there- 
fore see  no  pretence  for  the  present  application. 

Best,  J. — I  should  be  extremely  sorry  if  I  thought 
it  possible  for  any  unbiassed  mind  to  entertain  a  doubt 
upon  this  subject.  It  is  quite  clear  that  any  practice 
which  has  a  tendency  to  injure  the  public  morals,  is  a 
common  law  offence,  and  that  I  take  to  be  the  foundation 
of  the  dictum  to  be  found  in  Hawkins,  To  me  it  is 
equally  clear  that  the  practices  charged  in  this  indictment, 
and  of  which  these  defendants  have  been  convicted  by  « 
Jury,  have  such  a  tendency,  and  are  therefore  indictable 
in  the  present  shape.  With  regard  to  the  particular  game 
described  in  the  indictment,  I  think  the  name  there  given 
to  it  is  perfectly  immaterial;  no  game  is  unlawful  io 
itself,  but  every  game  may  be  rendered  so  by  playing  at  it 
for  an  excessive  stake;  for  it  is  the  amount  played  for, 
and  not  the  nature  of  the  game,  which  is  the  essence  of 
It,  and  which  constitutes  it  an  offence  in  the  eye  of  the 
law.  But,  as  it  seems  to  me,  the  consideration  of  that 
branch  of  the  subject  is  not  necessary,  for  there  is  quite 
enough  charged  in  the  indictment,  and  proved  at  the  trial, 
to  render  these  defendants  guilty  of  a  misdemeanor  in  the 
mere  management  of  the  house  of  which  they  were  the 
proprietors. 

Rule  refused. 


Tlie  Ring 
Kooiaa* 
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1823.  The  defendant  Rogier  was  sentenced  to  pay  to  the  King 

a  fine  of  5000L,  and  to  be  imprisoned  one  year  in  the 


l*he  King 


ROGIKR. 


V.  Middlesex  House  of  Correction,  and  the  defendant  Hum- 

phrey to  pay  a  fine  of  200/.  and  be  imprisoned  iu  the 
same  place  of  confinement  for  two  years. 


Jones  r.  Owen,  Esq. 

The  statute  JL  RESPASS  for  an  assault  and  false  imprisonment. 
s.  60y  imposing  '^^  declaration  was  in  the  common  form,  but  adding 
the^rirero'a  ^^*^  ^^^  defendant  struck  two  horses  of  the  plaintiff, 
oirt,  &c.  for  which  were  drawing  a  waggon  of  the  plaintiff  on  the 
nnder  the  cir-  King's  highway,  ''  and  stopped  the  said  horses  and  the 
thmiD^nien-     ^^^^  waggon,   and  hindered  the  same  from  travelling  in 

tioned,  aiitbo-  and  alonff  the  said  hishway,  by  means  whereof  the  plain- 
ri«c«  a  Justice    .  ®.  ..  ., 

on  his  own      tiff  was  hindered  from  performing  his  necessary  affairs,*' 

thecMithofone  ^^*  The  defendant  pleaded,  first,  the  general  issue;  se- 
convrt'th^    f.  ^^^f^^^^^'^^^^'f^^^^i  »"^*  third,  as  to  stopping  the 

fender,  and  in  horses  and  cart,   &c.  ''  that  on,  &c.  at,  &c.   defendant 

cftse  the  offen* 

der  refnses  to  was  riding  on  horseback  in   and  along  the  said  highway, 

name^oMhe  ^"^  ^^^  ^^^  ^^'^^  ^^^^  ^^  wagg<>D,  drawn  by  the  said  horses, 
name  ^^ ^^^  was  then  and  there  passing  along  the  said  highway  ;  and 
cart,  &c.  he  it  that  plaintiff  was  then  and  there  unlawfully  riding  upon 

lUie^enalty,    ^'^^  ^'^  ^^^^  ^^  ^^Slo^^f  ^"^  there  not  being  then  any 

and  may, with-  person  on  foot  or  on  horseback  to  guide  the  said  cart  or 
ont  warrant,       ^  ® 

be  apprehend-  waggon,  or  horses  drawing  the  same,  and  that  defendant, 
by  the  person    thereupon  requested  plaintiff  to  come  down  from  the  said 

fenc?coinmit-   ^""^  ^^  waggon,  which  he  wholly  refused  to  do,  and  ou 
ted.    Where 
tJie  driver  of  a 

wa^rgon  committed  an  offence  within  this  act,  in  the  view  of  a  Justice,  and  having 
placed  liimscif  l>efore  the  board  on  wliich  his  master's  name  was  painted,  so  as  to 
prevent  the  discovery  of  the  owner,  and  the  Justice,  in  order  to  ascertain  the  name, 
stopped  the  horses  and  laid  hands  on  the  driver,  and  removed  him  from  his  poMtion 
before  the  board,  and  Uiereby  informed  himself  of  tiie  owncrsliip ; — Held,  on  de- 
murrer, that  this  was  a  trespass,  and  gave  the  driver  a  right  of  action. 
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the  contrary  tliercof,  placed  himself  upon  the  shafts  of  1828. 
the  said  cart  or  waggon,  behind  tlie  horse  attached  to  the  j^^% 
said  cart  or  waggon,  and  immediately  before  the  board  on  r* 

which  the  name  of  the  owner  of  the  saiil  carl  or  waggon 
was  painted,  in  order  to  conceal  the  name  of  the  owner 
from  defendant;  and  that  defendant  thereupon  requested 
plaintiff  to  acquaint  him  with  the  name  of  the  owner, 
which  he  wholly  refused  to  do,  and  thereupon  defendant 
requested  plaintiff  to  move  on  one  side  of  the  said  cart 
or  waggon,  in  order  that  defendant  might  read  the  name 
of  the  owner,  which  was  painted  on  the  board  in  front 
thereof,  with  which  said  last*nientioned  request  he  wholly 
refused  to  comply,  whereupon  defendant,  in  order  to  read 
the  name  of  the  owner  of  the  said  cart  or  waggon,  so 
painted  as  aforesaid,  and  because  he  could  not  otherwise 
read  the  same,  stopped  the  said  cart  or  waggon,  and  tlie 
said  horses  so  drawing  the  same,  and  hindered  the  same  from 
travelling,  &c.  as  he  lawfully  might  for  the  causes  afore- 
said ;  and  in  order  to  read  the  name  of  the  owner  of  the 
said  cart  or  waggon  so  painted  as  aforesaid,  and  because 
he  could  not  otherwise  read  the  same,  defendant  gently 
laid  his  hands  upon  plaintiff,  in  order  to  remove  him  on 
one  side  of  the  said  cart  or  waggon,  and  did  remove  him 
on  one  side  thereof,  as  he  lawfully  might  for  the  cause 
aforesaid,**  8lc.  Upon  the  first  plea,  issue  joined;  to  tlie 
second,  a  replication  de  ittjurid  sua\  and  to  the  third,  a 
general  demurrer.    Joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer  was  stopt  by 
the  Coiu't,  who  desired  to  hear 

Paitesonf  contrd.  This  plea  is  a  sufficient  answer  to 
the  declaration,  under  the  60th  section  of  the  ]  3  Geo,  3. 
c.  78*  In  that  clause  it  is  first  enacted,  that  any  driver 
of  a  waggon,  &c.  riding  thereon^  not  having  a  person  on 


291 


OwEir. 
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1823.  fo^^  <»*  oil  horseback  to  guide  it,  or  refusing  to  discover 
^^^^^  the  name  of  the  owner,  shall,  upon  conviction  on  the 
V.  view  of  a  Justice,  or  on  the  oath  of  one  witness,  be  liable 

to  a  penalty  of  lOi.,  and  second,  that  any  such  driver 
may  be  apprehended  by  any  person  seeing  either  of  those 
offences  committed.  This  clause  therefore  provides  two 
^parate  modes  of  proceeding  against  an  offender;  the 
one  by  conviction  upon  view  of  a  Justice,  and  the  other 
by  laying  an  information  against  him  before  a  Magistrate. 
It  is  clearly  left  to  the  complaining  party  to  adopt  which* 
ever  of  these  modes  he  may,  under  the  circumstances  of 
the  case,  think  most  proper;  for  the  statute  does  not 
compel  the  apprehension  of  the  offender.  Now  in  either 
mode  of  proceeding,  the  defendant  was  perfectly  justifiable 
io  the  measures  he  took.  If  as  a  Magistrate,  he  intended 
to  convict  on  his  own  view,  it  was  absolutely  necessary 
that  he  should  obtain  a  sight  of  the  board  on  the  cart,  in 
order  to  ascertain  whom  to  convict ;  he  could  not  know 
the  name  or  person  of  the  driver,  and  the  only  means  of 
learning  his  name,  was  by  discovering  the  name  of  his 
employer;  and  therefore  in  this  view  of  the  case,  he  was 
justified  in  removing  the  plaintiff  from  before  the  board. 
Again,  if  he  intended  to  lay  an  information  before  a  Ma- 
gistrate, either  for  the  riding  upon  the  waggon,  or  for 
the  refusal  to  discover  the  owner,  the  same  measure  was 
equally  necessary;  for  without  the  knowledge  which  that 
act  gave  him,  he  could  not  know  against  whom  to  inform. 
He  was  not  bound  to  apprehend  the  plaintiff.  The  power 
to  apprehend  is  evidently  additional  and  cumulative.  He 
might  not  be  physically  capable  of  apprehending  him,  or 
he  might  not  choose  to  risk  a  struggle  in  the  attempt. 
Surely  then,  he  was  justified,  for  tlie  ends  of  justice,  in 
taking  any  step  which  would  enable  him  to  convict  the 
party  in  the  more  convenient  way.  In  either  view  of  the 
case,  therefore,  the  defeudant  was  justified  in  laying  hands 
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on  the  plaintifF,  and  as  this  plea  is  framed  precbely  upon  lBtS3« 
the  words  of  the  Act  of  Parliamenty  and  is  large  enough  ^'"^^ 
to  comprehend  both  cases,  it  is  clearly  a  good  plea,  and  o. 

O  W  KM 

the  defendant  is  entitled  to  judgment  on  demurrer. 

Per  Curiam. — It  is  true  that  the  statute  provides  two 
methods  of  proceeding  against  an  offender,  the  one  by 
conviction  on  view  by  a  Justice  of  the  Peace,  and  the 
other  by  information,  upon  the  oath  of  one  witness  be- 
fore a  Justice  of  the  Peace,  and  it  adds  the  power  of  im- 
mediate apprehension  by  any  person,  for  the  purpose  of 
enforcing  the  penalty.  But  the  defendant  in  this  case 
hat  unfortunately  adopted  a  third  course,  for  which  the 
statute  does  not  provide,  and  which  this  plea  cannot  jus- 
tify, namely,  that  of  stopping  the  horses,  and  of  forcibly 
removing  the  driver  from  one  part  of  the  waggon  to  an- 
other. Statutes  of  this  description,  which  provide  an 
instant  and  summary  remedy  for  offences  so  dangerous  to 
the  public,  are  highly  beneficial ;  but  they  are  extremely 
liable  to  abuse,  and  we  must  take  care,  that  in  enforcing 
them,  parties  adhere  to  the  strict  letter  of  the  law.  In 
this  case  two  offences  were  completed,  the  riding  upon 
the  waggon,  and  the  refusing  to  communicate  the  owner's 
name;  for  either  of  those  the  defendant  might  have  con- 
victed the  plaintiff  on  his  own  view  as  a  Magistrate,  or 
have  apprehended  him  as  a  private  individual,  for  the  pur- 
piose  of  his  being  dealt  with  according  to  law.  He  does 
neither,  but  lays  hands  on  the  plaintiff,  and  removes  him 
from  the  cart.  This  he  was  not  authorized  by  law  to  do; 
the  act  was  an  assault  in  law,  and  cannot  be  justified  by 
the  plea  which  he  has  put  on  the  record.  The  plaintiff 
therefore  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


204 
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Where  a  minor 
enlisted  into 
the  royal  nia« 
rines,  and  hav- 
ing been  dis- 
clwrged  fh>m 
the  senrice  at 
the  end  of  the 
war*  before  he 
attained  twen- 
ty-one* re- 
turned to  his 
father's  fa- 
mily :— -Heldy 
that  he  was 
not  emanci- 
pated. 


The  King  v,  Tlie  Inhabitants  of  Rotherfield 

Greys. 

JDY  an  order  of  two  Justices  Thomas  Binfield  was 
removed  from  ihe  parish  of  Tooting  Graveney,  in  Surreyy 
to  the  parish  of  Rotherfield  Greys,  in  the  county  of 
Oxford,  and  on  appeal,  the  Sessions  con6rmed  the  order, 
subject  to  the  opinion  of  this  Court,  on  the  following 
case: — 

Tlie  pauper  was  bom  on  the  22d  November,  1794, 
in  the  appellant  parish,  where  his  father  was  settled.  In 
the  \  ear  1807,  tlie  pauper's  father  removed  with  his  wife 
and  family,  including  the  pauper,  to  the  parish  of  Tootitig 
Graveney,  in  the  county  of  Surrey,  and  took  a  cottage 
there,  which  he  has  ever  since  held,  at  three  shillings  a 
week.  The  pauper  resided  with  his  parents  at  Tooting 
Graveney  till  1813,  when  he  enlisted  in  the  marines,  and 
went  abroad  in  that  service.  He  remained  in  the  marine 
service  till  the  8th  September,  1815,  when,  in  conse- 
quence of  the  reduction  of  that  corps,  after  the  peace,  he 
received  his  discharge.  He  returned  the  same  day  to  his 
parents  at  Tooting^  being  then  under  the  age  of  twenty- 
one  years,  and  occasionally  resided  with  them,  working 
as  a  labourer  on  his  own  account,  from  that  time  until 
some  time  after  the  pauper's  father  hired  a  stable  in 
Stretttham.  About  a  year  after  the  pauper's  retcum  home, 
the  pauper  being  then  more  than  twenty-one  years  of 
age,  his  father  hired  a  stable  in  the  adjoining  parish  of 
Streatham  at  four  shillings  a  week,  which  he  held  about 
nine  months,  still  continuing  to  reside  at  the  cottage  at 
Tooting  Graveney.    The  cottage  and  the  stable  together 
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were  above  the  annual  value  of  10/.    The  pauper  bad  1023. 

never  done  any  act  to  acquire  a  settlement  for  himself*  xhT^Kiiio 

The  question  for  the  opinion  of  the  Court  is,  whether  Tbe 

tbe  paper  was  emancipated  at  the  time  of  his  father  s  of 

gaining  the  settlement  in  Tooting  Graveney.     If  so,  the  ,1^1^"^^^,. 

order  of  removal  to  be  confirmed,  otherwise  the  order  to  ' 
be  quashed. 

Thaigert  in  support  of  the  order  of  Sessions,  contended, 
that  the  pauper  was  emancipated  by  entering  into  the 
marine  service,  whereby  he  contracted  a  relation  wholly 
inconsistent  with  parental  control.    This  case  was  distin- 
guishable from  any  hitherto  decided,  inasmuch  as  here 
the  pauper  had  entered  into  the  regular  service,  and  was 
for  life  liable  to  be  called  upon  at  any  time  to  perform  his 
military  duty.     In  this  point  of  view  all  parental  control 
merged  in  tlie  contract  into  which  the  pauper  had  entered 
with  his  Sovereign,  and  nothing  could  restore  him  to  the 
parental  dominion.     None  of   the  cases  of    settlement 
under  the  head  of  emancipation  would  govern  the  present; 
Could  the  father  in  this  instance  claim  his  son,  or  prevent 
him  from  performing  his  duty  as  a  marine,  when  called 
upon  i    If  not,  then  his  situation  was  repugnant  to  the 
idea  of  parental  control.    The  cases  of  Rex  v.  WalpoU 
St.  Peter*i(a),  and  Rex  v.  Stafimix(Jb),  were  distingubh- 
able  from  thb,  because  in  both  the  paupers  had  respec- 
tively attained  majority  before    they  returned  to    their 
fiuher^s  family.    The  latter  case,  indeed,    was  decided 
upon  a  different  ground,  as  was  observed  by  Ix>rd  feityDii 
ID  Rex  V.  1Vitton<umrTwambrooke$  (c),  namely,  diat  the 
pauper  had  contracted  a  relation  inconsistent  with  the 
idea  of  a  subordinate  situation  in  the  father's  family. 
This  distinction  was  also  taken  in  Rex  v.  Roach{(i).    The 

(«)  Borr.  S.  C.  638.  t  Bott.  55.         (c)  3  T.  R.  35ft. 
(6)  A  T.  R.  670.  (d)  6  T.  R.  S67. 

VOL.  I.  U 
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1823.       recent  ctse  of  Rex  v.  Wilmington  (a),  if  any  thing,  was 

^^^        rather  an  authority  in  favour  than  against  the  present 
The  Kino  . 

V.  argument,  because  there  Abbottf  C.  J.  in  enumerating 

Hva_ 

Imhabitamti  ^  different  modes  by  which  emancipation  was  effected, 

^of  observed,  **  that  there  is  no  emancipation  during  minority, 

nsLD  OaxTs.  excepting  by  marriage,  becoming  the  head  of  another 

family,  or  contracting  a  relation  such  as  wholly  and  per* 
mmmenily  to  exclude  the  father's  control.''    Trying  this 
case  by  the  last-mentioned  test,  it  was  clear,  that  the 
pauper  had  entered  into  an  engagement  which  had  eman- 
cipated  him  wholly  and  permanendy  from   the  father's 
control,  inasmuch  as  he  had  rendered  himself  liable  to 
the  control  of  the  Crown  during  life.    The  question  in 
this  case  was,  whether  enlisting  into  the  army,  when  it 
was  considered  that  the  pauper  was  liable  to  serve  for  life, 
and  it  not  being  contemplated  at  the  time  that  he  would 
ever  return  to  his  father's  family,  did  not  constitute  a 
complete  and  perfect  emancipation.    The  Court  were 
merely  to  look    to   the   contract  at  the  time  it  was 
entered  into,  and  not  to  the  subsequent  circumstances 
which  happened,  to  release  the  pauper  from  the  obligation 
into  which  he  bad  entered.     In  this  case  undoubtedly  the 
pauper  happened  to  be  discharged  from  the  marines  be- 
fore he  was  twenty-one,  but  that  would  make  no  difference 
lo  the  application  of  the  principle  now  contended  for, 
because  the  Court  must  look  to  the  nature  and  effect  of 
the  contract  at  the  time  it  was  entered. into.    Enlisting 
into  the  army  was  contracting  a  relation  which  destroyed 
the  parental  control,  and  effected  a  complete  emancipa* 
lioo,  though  the  pauper  might  afterwards  return  to  his 
£ahef^s  femily.    The  case  of  Rex  v.  Wobumifi),  did  not 
shake  this  principle.     In  that  case  the  pauper  enlisted  as 
a  drummer  in  the  same  regiment  of  militia  in  which  hb 

(a)  Ante,  46.  (6)  8  T.  R.  479. 
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fiitber  wa«  a  serjeanf,  and  the  Court  held,  that  he  was  not  1823, 
emaneipatedi  but  for  a  plain  reason,  namelyi  that  the  ^^^^ 
enlistment  was  merely  a  temporarj  suspennon  of  the  v. 

^W*f»ai 

fiuher's  control.    Here  the  pauper  had  enlisted  in  permap-  iMHABiTAWTt 
nent  service  as  a  marine,  and  had  the  prospect  of  being     nornm* 
a  soldier  for  life.    In  that  respect  the  difference  between  naii^Gaavs* 
the  militia  and  the  regular  service  was  apparent,  for  in 
the  one  the  contract  was  to  continue  for  life,  but  in  the 
other  it  was  only  for  a  given  time,  and  the  soldier  wai 
only  called  upon  occasionally  to  do  duty.  This  distinction 
was  taken  in  Rex  v.  fVoburn;  and  the  case  of  Rexwi 
Hardwicke(a),  decided,   that  even  the  service  of  a  mi- 
litia-man until  the  age  of  twenty-one,  worked  emanci<> 
pation. 

Barnewall,  on  the  other  side,  was  stopped  by  the 
Court. 

Batlbt,  J. — It  is  quite  clear  in  this  case  that  the 
paoper  did  not  contract  such  a  relation  as  effected  his 
emancipation.  In  order  to  constitute  emancipation,  the 
son  is  to  be  wholly  and  permanently  free  from  the  fiither*s 
control.  Entering  into  the  army,  subjects  him  to  tfa^ 
control  of  the  Crown,  so  long  as  he  continues  in  that 
service;  and  if  he  remains  in  the  army  until  after  he  b 
of  the  age  of  twenty-one,  then  his  emancipation  is  pei^ 
feet,  and  it  would  relate  back  to  the  time  when  he  origin- 
rily  enlisted ;  but  if  before  be  attained  majority  he  was 
released  from  the  service,  though  he  became  sm juris  mA 
respect  to  his  military  engagements,  yet  he  would  become 
liable  again  to  the  control  of  his  fadier;  and  if  he  re- 
turned to  his  father's  roof,  he  wotdd  become  a  member 
of  bis  father's  family,  and  consequently  remain  unenmn- 
cipated.    If  reference  is  had  to  the  old  authorities,  the 

(a)  5  B.  A  A.  176. 
U  2 
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J823*        principle  will  be  found  to  be  uniformly  the  same.    The 

.^^"^        opinions  of  Lord  Kenyan  and  Lawrence,  J.  in  Rex  v. 

r.  Roach  are  perfectly  consentaneous  with  this  doctrine,  and 

iNBABiTAMTt  ^^  uuisou  with  the  general  rule  laid  down  in  the  recent 

RoTHBR-      ^**®  ^^  ^^  ^'  '^''"'"'g'^'*  ^7  'Abbott,  C.  J.,  who  was 
fiBioGRBTS*  extremely  desirous  of  doing  that  which,  in  all  settlement 

cases,  is  roost  desirable,  namely,  of  laying  down  something 
like  a  plain  and  general  rule,  which  should  not  be  open 
to  nice  exceptions.  He  says,  **  It  is  of  great  importance 
to  lay  down  some  general  rule  upon  this  subject,  in  order 
to  exclude  discussions  of  this  kind  in  particular  cases, 
and  I  own  it  appears  to  me,  the  best  general  rule  to  lay 
down  is,  that  there  is  no  emancipation  effected  during 
minority,  eicepting  by  marriage,  becoming  the  hjsad  of 
another  family,  or  contracting  a  relation  such  as  wholfy 
and  permanently  to  eiclude  the  father's  control."  Enter- 
ing into  the  army  is  certainly  contracting  a  relation  which 
will  wholly  and  permanently  exclude  the  parental  control, 
provided  he  remains  in  the  service  until  after  twenty*one ; 
but  if  he  be  discharged  from  the  service  before  he  attabs 
that  age,  and  returns  again  to  the  father's  family,  then  he 
bas  not  contracted  a  relation  (according  to  the  events 
which  afterwards  occurred)  which  wholly  and. perma- 
nently excluded  parental  control.  So  that,  according  to 
the  spirit  of  that  decision,  this  pauper  could  not  be  eman- 
cipated. In  the  case  of  Rex  v.  Hardwkke,  where  the 
jHiuper  served  in  the  militia  for  five  years^  my  Lord  Chief 
Justice  says,  *'  The  rule  of  law  is,  that  every  new  settle- 
ment acqtiired  by  the  parent  is  communicated  to  the 
^Idren,  so  long  as  they  remain  members  of  his  family; 
jaiyd  the  question  in  this  case  is,  whether,  at  the  time  when 
^e  father  gained  his  settlement  in  Stanton  Harcourt,  this 
{wuper  remained  a  member  of  his  family  i  Now,  during 
4he  minority  of  the  child,  he  will  remain  almost  utuler 
any  circumstances  unemancipated ;   but  where  the  new 
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settlement  is  acquired  bj  the  parent  after  the  child  has        ib28. 

attained  twenty-one,  it  will  not  be  communicated,  unless 

in  fact  the  child  continues  one  of  the  family."     In  this 

case,  the  pauper  is  for  a  time   taken   from   under  the  .      '^^ 

parental  control ;  but  being  discharged  from  the  marines,  of 

and  being  then  under  the  age  of  twenty-one»  he  willingly  wield  Oaavt. 

submits  himself  to  the  control  of  his  father.    According 

therefore,  to  the  authority  of  that  case,  he  continues  a 

member  of   the   family,    and   consequently  his  father's 

settlement  is  communicated  to  him.     On  these  grounds, 

the  order  of  Sessions  must  be  quashed. 

HoLROTD,  J. — I  am  of  the  same  opinion.  I  think 
the  son  cannot  be  considered  as  emancipated,  inasmuch  as 
he  had  returned  to  the  parental  control  before  he  attained 
twenty-one.  The  father  by  law  has  a  right  to  the  control 
of  his  child  until  he  is  of  age,  unless  some  other  engi^e- 
ment  entered  into  deprives  him  of  such  right.  Entering 
into  the  army  may  be  considered  as  an  engagement  for 
life,  inasmuch  as  no  definite  period  is  mentioned  at  the 
time  of  enlistment,  and  the  party  could  not  leave  without 
tlie  consent  of  the  Crown.  If  the  soldier  remained  ia 
the  service  until  twenty-one,  he  would  then  be  completely 
separated  from  his  father's  family,  and  a  perfect  emanci- 
pation effected ;  bat  the  ground  ou  which  we  decide  that 
there  is  oo  emancipation  in  this  case  is,  that  before  twen* 
ty-ooe  the  pauper  was  discharged  from  his  engagement 
and  returned  again  to  the  father's  control.  So  that  by 
mere  enlistment  the  father's  control  is  not  wholly  gone;  it 
only  remains  in  abeyance,  and  therefore,  if  by  any  accH 
dent  the  infant  is  released  from  his  engagements  to  the 
Crown  before  twenty-one,  the  father's  control  revives,  and 
the  emancipation  is  not  effected.  It  is  argued,  that  bj 
enlistment  the  pauper  rendered  himself  liable  to  serve  for 
life,   and  thereby  the  emancipation  became   complete. 
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1823.        The  enlistmeot^  however,  is  not  to  be  considered  in  that 
light.    When  the  soldier  enlists,  he  is  undoubtedly  liable 


TI16  KlRO 

V.  lo  serve  for  life;  but  it  does  not  follow  that  he  will  be 

Imhabitamts  ^"^  upon  so  to  do;    for  the  Crown  may  thuik  fit  to 

^    ®^  discharge  him  from  the  engagement  entered  into;  and  in 

mtu^  OaxTs.  that  case  it  is  not  a  service  for  life,    but  only  for  such 

period  of  time  as  public  exigencies  may  require  his  ser- 
vices. If  it  were  to  be  considered  as  an  engagement  to 
serve  for  life  at  all  events,  there  might  be  some  weight  in 
the  argument;  but  as  the  engagement  may  or  may  not 
last,  according  to  circumstances,  I  think  the  observation 
falls  to  the  ground.  Here  the  pauper  is  released  before 
lwentyK>ne,  and  therefore,  with  respect  to  the  law  of 
•etdement,  he  stands  in  the  same  situation  as  if  he  had 
never  been  in  the  marines. 

Bs8T,  J. — I  think  the  pauper  was  not  emancipated  at 

die  time  his  father  acquired  his  settlement  in  the  parish 

of  Tooting  Gravemey,  and  therefore  the  order  of  Sessions 

must  be  quashed.      There  is  no  doub^  that  by  the  policy 

of  English  law,  the  parental  authority  continues  until  die 

child  attains  twenty-one;  but  by  the  policy  of  the  same 

law,  if  the  country  requires  the  services  of  the  infant,  he 

is  at  liberty  to  contract  an  engagement  paramount  to  the 

parental  control,  and  subject  himself  to  the  dominion  of 

those  persons  who  are  put  in  authority  over  him.    That 

engagement  may  or  may  not  last  for  life;  but  if  it  is 

dissolved  before  twenty-one,  the  parental  authority  comes 

again  into  operation,  and  the  son  continues,  for  the  pur-* 

pose  of  setdement  law,  a  member  of  bis  father's  family. 

The  pauper  in  this  case  comes  precisely  within  the  scope 

of  this  principle,  which  is  fully  supported  by  the  cases  of 

Rex  V.  Roach  and  Rex  v.  WUmington. 

Order  of  Sessions  quashed. 
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The  KiNO  V.  The  Inhabitants  of  Ferrtbhidoe. 

On  appeal  by  Richard  Rhodes  Milner,  Esq.  against  a  Where  fin 
rate  or  assessment  for  the  relief  of    the  poor  of    the  ^ere  plaated 
township  of  Ferrybridge,  in  ihe  West  Riding  of  Yarkikire,  jS'l^S- 
the  Sessions  ordered  the  rate  to  be  amended,  by  striking  cipally  for 
out  a  portion  of  it,  assessed  upon  the  appellant,  amount-  of  aroimng 
ing  to  the  sum  of  16/.  l6f.  lOd.  in  respect  of  his  woods  [|,en»r1io  the 
and    plantations,   subject  to   the  opinion  of  thb  Court  ^^^^1!^ 
upon  the  following  case:-—  were  cat  fWmi 

The  appellant  is  the  occupier  of  650  acres  of  land  ^i^  ^^^i^  nn^ 
in   Ferrybridge.    It   appeared  in  evidence,  that  in  the  ^^  ^iJ^ 
years  1785  and  1786,  340  acres  of  the  said  land  were  spread,  aod 
planted  with  oak  and  ash,  closely  intermixed  with  Scotch  did  not  tprlng 
firs  and  larches.     At  different  periods,    portions  of  the  JKJlhoa^ 
firs  and  larches  were  cut  down  for  the  purpose  of  thinniug  ^'**"  ."^{jj^ 
the  plantations,  and  some  of  these  thinnings  were  sold  profit  >-Held, 
under  the  name  of  fir  and  larch  poles,  but  the  greater  not  mMMc  im- 
part were  used  in  the  erection  of  buildings.     Considerable  ^^^7^^ 
thinnings  of  the  firs  and  larches  have  been  made  within  4S  EUt,  c  s. 
the  last  four  years,  and  produced  a  profit    Many  of  them  not  rateable  to 
were  of  the  height  of  from  thirty  to  forty  feet,  and  con-  ^^  ^^^ 

tained  from  ten  to  twelve  cubic  feet  of  wood,  and  were  Whetbenmder 

aoy  circnm* 
thirty  years  old.    This  wood  was  cut  without  reference  ttancetfirtaod 

lo  size,  in  order  to  allow  room  for  the  oaks  and  ashes  to  considered' 
spread.  The  purpose  of  introducing  firs  and  larches  into  underwood? 
these  plantations,  was  to  keep  the  same  thick  and  shelter- 
ed, and  to  make  a  profit  by  cutting  the  firs  and  lardies' 
from  time  to  time,  when  the  oaks  and  ashes,  by  reason- 
of  their  growth,  required  more  open  space*  Fifteen 
years  ago,  eighteen  other  acres  of  the  said  land  were 
planted  in  a  like  manner;  and  five  years  ago  seventeen- 
other  acres  of  the  said  land  were  also  planted  in  a  like 
manner.    Tlie  eighteen  acres  had  been  thinned  by  cutting 
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1823.        out  a  portioo  of  the  firs  and  larches,  but  no  profit  was 


^,     ,,  derived  from  such  thinning.    The  seventeen  acres  have 

TUft  Kino  .  .  .  r«  .  ^ 

V.  not  yet  been  thinned.    The  roots  or    boles  of  the  firs 

The 

iMKABiTANTi  ^^^  larchcs  which  are  cut,  die  in  the  ground  and  produce 
Fbrr  .  ^^  shoots.  The  whole  of  the  land  so  planted  has  always 
aaiDaa.  been  rated  to  the  relief  of  the  poor.  Upon  these  facts 
the  Court  of  Quarter  Sessions  was  of  opinion  that  this 
was  not  that  species  of  wood  liable  to  be  rated  to  the 
relief  of  the  poor,  and  directed  the  rate  to  be  amended, 
by  striking  out  such  part  of  it  as  was  assessed  upon  the 
said  appellant  in  respect  of  the  whole  37^  acres. 

E.Aldenon  (with  whom  was  Bland),  in  support  of 
the  order  of  Sessions.  The  question  is,  whether  the  fir 
and  larches  mentioned  in  tlie  case,  are  saleable  under- 
woods within  the  meaning  of  43  Eliz.  c.  2.  i^ccording 
to  decided  authorities  they  clearly  are  not.  In  Rex  v. 
Mirfield{a),  and  Aubrey  v.  FUher(b),  questions  respect- 
ing saleable  underwood  came  under  the  consideration 
of  this  Court.  Lord  EU^nborough,  C.  J.  in  the  former 
case,  speaking  of  saleable  underwoods,  within  the  mean- 
ing of  the  statute  of  Elizabeth,  says,  "amongst  the 
several  descriptions  of  persons  whom  this  statute  makes 
rateable,  the  occupier  of  $aleable  underwoods  is  one,  and 
the  question  is,  whether  they  can  be  deemed  saleable  un- 
derwoods except  in  the  year  in  which  they  are  cut  down. 
The  word  saleable  has  not  a  very  precise  definite  meaning ; 
it  may  mean  when  they  are  in  a  fit  state  for  sale,  referring 
to  the  time  when  they  are  cut;  or  it  may  mean  such  as 
are  intended  or  destined  for  sale,  in  contradiction  to  such 
as  are  to  supply  the  land  with  estovers  for  fuel,  and  the 
other  purposes  of  the  estate.  In  the  former  of  these 
cases  they  would  only  be  rateable  in  the  year  in  which 
they  are  cut;  in  the  latter  they  would  be  rateable  at  all 
times;  and  we  think,  after  full  consideration  of  the  sub- 

(a)  10  East,  tl9.  {h)  Id.  446. 
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ject,  that  the  latter  is  the  proper  meaning.''  According  to  1B28. 
this  deSnition,  saleable  underwoods  are  those  only  which  -^'^^ 
are  originally  destined  for  sale,  and  the  primary  object  v. 

of  planting  which  is,  sale,  when  they  are  fit  to  cnt.  imhabitamts 
In  this  view  of  the  case,  a  definite  and  precise  meaning  ^  ^ 
18  given  to  the  words  ''  saleable  underwood."  This  means  baivos. 
not  such  woods  as  may  happen  in  fact  to  have  been  sold, 
bfit  such  as  are  saleable.  To  bring  this  case  within  that 
definition,  therefore,  it  must  be  shewn  that  the  origimd 
intention  of  cultivating  the  land  in  this  manner  was  with 
a  view  to  sell  the  firs  and  larches  when  they  were  cut. 
Now  the  fact  is,  that  the  primary  object  was  not  to  de- 
rive a  profit  by  the  sale,  but  to  afford  a  protection  or 
screen  to  the  young  oaks  and  ashes»  planted  for  the  pur- 
pose of  becoming  timber.  In  the  case  of  Aubrey  w. 
FisheTf  the  question  was,  whether  beech  trees  in  Buck^ 
inghanuhire^  were  saleable  underwood  according  to  the 
custom  of  that  county.  Upon  the  trial.  Heathy  J.  told 
the  Jury,  that  the  only  question  for  their  determination 
was»  whether  the  plaintiff's  wood  was  saleable  underwood  ; 
and  as  all  the  witnesses  agreed  that  it  was  not  underwood 
at  all,  and  was  differently  managed,  and  clearly  distiiH 
guishable  firom  underwood,  they  ought  to  find  a  general 
verdict  for  the  plaintiff,  which  they  accordingly  did. 
There,  the  question  chiefly  turned  upon  the  mode  of 
management,  and  as  it  appeared  that  the  practice  was  to 
cat  down  the  larger,  and  leave  the  smaller  wood,  it  was 
held  that  the  trees  in  that  case  were  not  underwood. 
CSonsidering  the  mode  of  management,  therefore,  as  the 
criterion,  it  is  quite  clear  that  the  firs  and  larches  in  this 
case  cannot  be  deemed  underwood.  Here  the  larger  trees 
are  cut  down,  in  order  to  leave  room  for  the  oaks  and 
ashes  to  grow  up  as  timber.  Undoubtedly  they  are  not 
thrown  away  as  useless;  but  admitting  that  they  were 
sold,  still  the  feet  of  sale  does  not  make  them  saleable 
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1823.        aecording  to  the  de6nition  given  in  Rex  v.  Mirfield.    The 
Court  are  to  look  to  the  original  intention  of  planting. 
It  ii  clear,  that  they  were  not  originally  intended  for  sale ; 
iNHABiTAMTs   ^^^  ^^^^  planted  for  a  totally  different  purpose,  a  purpose 
of  inseparable  from  the  principal  object,  namely,  the  cul- 

BRiDGB.  tivation  of  the  timber  trees.  The  mode  of  management 
diews  clearly  tliat  the  proprietor  of  the  land  never  in- 
tended them  as  an  object  of  sale.  They  are  not  cut 
with  reference  to  their  own  growth,  but  entirely  to  that 
of  the  timber  trees,  in  order  that  additional  room  may 
be  given  to  the  latter  when  it  becomes  necessary.  If  it 
were  intended  by  the  proprietor  to  derive  a  profit  from 
the  sale  of  the  firs  and  larches^  a  very  different  mode 
of  management  would  have  been  adopted.  Instead  of 
cuttTng  them  down  at  uncertain  periods,  according  as  the 
timber  trees  grew  up  and  required  more  space,  he  would 
have  felled  them  at  stated  periods,  and  standards  would 
have  been  left  at  certain  intervals.  But  the  very  nature 
and  character  of  this  species  of  wood  negative  the  notioo 
of  underwood.  When  the  firs  and  larches  are  once  cut^ 
the  trees  are  absolutely  destroyed,  and  the  bole  dies  in 
the  ground,  never  again  to  shoot.  This  is  an  important 
view  of  the  case,  when  considered  with  reference  to  the 
statute  S5  Hen.  8.  c.  17,  which  was  passed  for  the  pre* 
servation  of  woods,  and  was  made  perpetual  by  13  £/&. 
c.  £5.  That  statute  prescribes  the  mode  in  which  coppice 
or  underwoods  shall  be  managed,  and  there  is  ao  express 
provision  made  for  the  preservation  of  what  are  called 
the  springs  of  the  wood  from  which  the  imderwood  is  tx^ 
be  renewed,  lliis  can  never  be  construed  to  apply  to 
fir  trees,  which  are  known  never  to  grow  again  when  once 
cut  down.  The  total  annihilation  of  the  fir  tree,  wheo 
severed  from  the  root,  was  indeed  the  subject  even  of  a 
proverb  amongst  the  ancient  Greeks.    It  is  obvious,  tbere-» 


£ASTER    TERM,    FOURTH    GEO.    IV.  305 

fore,  that  when  these  statutes  speak  of  underwoods,  they        1tl2;i. 
refer  entirely  to  woods  of  a  renewable  nature,  and  not 


such  as  are  perishable.    Firs  and  larches  are  clearly  not  «. 

renewable,  and  therefore  do  not  fall  within  the  scope  of  Imhabitamts 
those  statutes,  llie  Legislature,  at  the  time  the  43  Elix.  YmY' 
was  passed,  must  also  have  had  tliis  in  contemplatiofi  BaiDoa. 
when  they  used  the  words  **  saleable  underwoods,''  be» 
cause  the  object  of  that  statute  is  only  to  make  such  pio^ 
perty  rateable  as  yields  an  annual  profiu  [^  Bay  ley,  J^-^ 
Coal  mines  are  included.]  They  are  mentioned  speci- 
fically, but  though  they  may  not,  strictly  speaking,  pro- 
duce an  annual  profit,  yet  they  are  a  species  of  property 
upon  which  an  annual  computation  of  profit  may  be  made, 
so  as  to  make  them  the  subject  of  a  rate;  and  that  is 
one  of  the  reasons  assigned  in  the  books  why  they  are 
liable  to  an  annual  rate.  Upon  the  same  principle  sand 
pits,  lime  pits,  and  other  property  of  that  description 
are  rateable.  They  are  made  the  subjects  of  rate  because 
their  annual  value  is  matter  of  easy  calculation.  Now  in 
this  case,  how  is  the  annual  value  of  the  firs  and  larches 
to  be  estimated?  They  are  not  cut  at  stated  mtervab, 
but  according  as  the  oaks  and  ashes  require  more  room« 
They  do  not  yield  an  annual  profit,  and  unless  they  do 
ibey  are  not  rateable ;  for,  according  to  Rex  v.  Mirfieldp 
$hey  are  rateable  according  to  their  annual  value,  and 
not  with  reference  to  the  year  in  which  they  are  felled. 
Here  it  is  impossible  to  fix  any  annual  value  upon  which 
the  quantum  of  rate  can  be  assessed,  because  there  is  no 
certain  rule  for  felling.  In  one  year,  only  a  few  may  be 
cut,  and  in  another  a  greater  niunber,  but  in  every  in- 
stance the  motive  for  cutting  is  the  due  cultivation  of 
the  oaks  and  ashes.  When  an  oak  happens  to  be  incum* 
bered  by  a  fir,  the  latter  is  immediately  cut  down,  whether 
it  be  great  or  small. 
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1823.  ^^  Court  stopped  bim,  aod  called  upon 


V.  Mitneff  in  support  of  the  rule  for  quashing  the  order 

I     AiirrAiiTB  ®^  Sessions.    Firs  and  larches,  managed  in  the  way  stated 

ot'  in  this  case,  are  rateable  to  the  relief  of  the  poor,  within 

BBip«a.  the  statute  of  Elizabeth.  The  Court  are  sow  called  upon, 
for  the  first  time,  to  decide  that  every  species  of  wood 
which  is  not  timber^  is  not  liable  to  be  rated.  In  the 
cases  of  Jubrey  ?•  Fisher,  and  Rex  v.  Mirfield,  that  point 
did  not  come  under  consideration;  they  were  decided 
upon  their  own  peculiar  merits,  without  invoWhig  the 
general  question.  With  respect  to  the  mode  of  manage- 
ment, as  the  criterion  of  determining  what  is  and  what  is 
not  underwood/  the  case  of  Jubrey  v.  Fisher ,  as  far  as 
it  goes  upon  that  point,  is  an  authority  in  favour  of  the 
present  argument,  because  it  was  there  said,  that  "  the 
beech  poles  could  not  be  considered  saleable  tmderwood, 
but  timber,  because  there  the  larger  wood  was  cut  down, 
and  the  smaller  was  left  to  grow.**  No  distinction  is 
made  here,  as  to  the  uses  to  which  the  firs  and  larches 
are  to  be  put.  The  plantation  is  made  of  oaks  and  ashes, 
and  the  firs  and  larches  are  merely  subsidiary,  being 
planted  for  the  purpose  of  sheltering  the  former,  and  also 
to  make  a  profit  by  the  sale  of  them.  The  firs  and 
larches  are  managed  in  the  usual  way,  and  are  cut  down 
year  after  year.  During  the  last  four  years  it  is  found  by 
the  case,  that  they  were  regularly  cut  and  sold  at  a  profit. 
Upon  this  state  of  facts  the  question  is,  whether  such 
wood  is  not  liable  to  be  rated.  The  policy  of  the  statute 
of  Elizabeth  is  to  make  as  much  property  as  possible 
rateable  to  the  relief  of  the  poor,  and  the  Court  will 
give  effect  to  tliat  object  in  the  present  case.  They  will 
not  draw  nice  and  subtle  distinctions,  but  will  establish 
one  general  rule,  which  shall  include  all  descriptions  of 
productive  property,  so  that  the  burthens  of  the  parish 
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shall  be  equally  divided  amongst  the  inhabitants.     If  the        1823* 

Court  diould  hold,  in  this  instance,  that  6rs  and  larches        '^'^ 

...  .  •  .    •  The  Kiim 

are  not  rateable,  the  consequence  may  be  very  mjunoua  «. 

to  the  other  parishionersi  for  if  the  proprietors  of  pcK>r  imhabitants 
lands  find  that  this  is  the  most  profitable  mode  of  manag-  ^^ 

ing  their  estates,  and  they  can  thereby  exempt  themselves  aaiooa* 
from  poor-rates,  one-half  of  the  parish  may  be  turned 
into  such  plantations,  and  tlie  burthen  of  maintaining  the 
poor  will  be  thrown  upon  the  other  half.  The  principle 
niming  through  all  the  decisions  upon  this  statute,  b  to 
extend  it  to  every  species  of  property  which  can  be  fairly 
included  within  its  operation.  This  has  been  the  prin* 
ciple  governing  the  Court  in  questions  as  to  the  rateability 
of  mines,  tolls,  and  other  productive  property  of  that  de* 
scription.  If  it  be  conceded,  then,  that  firs  and  larches 
are  productive  property,  there  seems  to  be  no  sensible 
reason  why  they  should,  more  than  any  other  property, 
be  exempt  from  rateability.  Under  the  words  **  saleable 
under%i'Ood,''  may  be  coniprdiended  every  species  of  wood 
which  b  not  timber,  either  by  the  common  law  of  the 
land,  or  the  custom  of  die  country.  There  b  no  custom 
stated  in  this  case,  the  firs  and  larches  are  timber.  Some 
trees  may  be  timber  according  to  the  custom  of  the  coun- 
try, though  not  so  at  the  common  law,  and  uuless  it  b 
found  in  thb  case  that  firs  and  larches  are  timber  by  the 
custom,  the  Court  cannot  infer  it,  from  the  uses  to  whicli 
^ey  may  happen  to  be  applied.  The  popular  meaning 
of  underwood  cannot  govern  thb  case ;  the  Court  must 
have  regard  to  its  meaning,  as  found  in  the  common  and 
statute  law.  There  is  a  distinction  taken  in  the  statute 
45  Edw.  3.  c.  3,  between  **  silva  cadua/'  and  **  gros  boU/* 
That  statute  recites,  that  <'  at  the  complaint  of  the  great 
men  and  commons,  shewing,  by  their  petition,  that  whereas 
they  sell  their  great  wood  of  the  age  of  twenty  years^ 
thirty  years,  forty  years,  or  of  greater  age,  to  merchants. 
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1823.  to  their  own  profit,  and  in  aid  of  the  King  and  his  wars, 
^^y^^        parsons  and  Ticars  of  holy  church,  implead  and  draw  the 

«.  said  osercfaants  in  the  Spiritual  Court  for  the  tithes  of  the 

iRMABiTANTt  ^^  wood,  iu  tho  name  of  these  words  called  '  siha  cadua/ 

^^  whereby  they  cannot  sell  their  woods,  to   their  great 

aaiDGB.  damage,  Sic."  and  then  enacts,  '*  that  a  prohibition  shall 
be  granted  as  to  gras  bois**  In  commenting  upon  this 
statute.  Lord  Coke^  in  2  /nsf.  G4S,  gives  the  definition 
of  those  woods  to  which  it  is  applicable.  He  says,  ^  It 
appeareth  before  that,  all  the  bishops  claimed  only  tithes 
de  subbaiSf  of  underwood  under  the  name  of  siha  etedua, 
so  as  of  haut  boi$  of  great  wood,  no  tithes  were  claimed, 
but  herein  rested  two  doubts,  l.What  should  be  said  high 
or  great  wood ;  2.  Of  what  age  the  same  should  be,  be* 
cause  it  is  parcel  of  the  inheritance.'*  In  continuation  he 
observes,  **  and  it  is  to  be  understood  that  this  act  useth 
these  words  groste  bqyes,  and  not  haui  boyes  or  ground 
boyes,  which  word  is  also  used  in  the  books  of  50  Ed»»  3. 
and  9  Hen.  6;  and  in  this  act  this  word  grosse  s^mfieth 
specially  such  wood  as  hath  been,  or  is  either  by  the  com« 
Bion  law  or  custom  of  the  countiy  timber,  for  this  act  ex- 
tends not  to  other  woods,  that  have  been  or  will  not  serve 
for  timber,  though  they  be  of  the  greatness  or  bigness 
of  timber.''  From  this  it  appears,  that  all  wood  which  is 
not  timber  either  by  common  law,  or  the  custom  of  the 
country  is  titheable,  and  therefore  comes  under  the  de^ 
fiiiition  of  iiha  cadua  or  underwood.  By  the  common 
law  oak,  ash,  and  elm  only  are  timber.  Where,  by  the 
custom  of  the  country,  other  woods,  such  as  birch,  aspen^ 
liorse<hesnut,  &c.  are  said  to  be  timber,  the  question  b 
to  be  tried  by  an  issue.  Walton  v.  Tryon  (a),  Bil^  t. 
Huxley  (6),  and  Com*  Dig.  (c).  It  is  not  the  use  to 
which  the  wood  is  put  which  makes  it  timber;  for  timber 
or  not  timber  depends  upon  the  custom  of  the  country. 

(€)  9  Gwil.  827.    S.  C.  Amb.  (6)  Bunb.  16«. 

ISO.  (c)  Tit.  DUmes,  H.  S. 
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Rex  ▼•  Mituhinhampton(a).    To  whateter  purpose  it       1823. 
17  be  applied,  does  not  alter  its  character,  unless  it  be 


either  timber  by  the  common  law,  or  timber  by  the  cut-  v. 

torn  of  the  country.  Neither  does  the  age  of  the  wood  imABiTAim 
make  any  difference.  In  Goodhall  ▼•  Perkin${jb\  it  was  p  ^^  . 
held,  that  alder-poles,  though  of  trees  above  twenty  years  Mtioaa. 
standing,  were  not  timber,  but  titheable  as  Mva  atdua 
So  in  Turner  ▼.  Smith  (c\  stub-oak,  and  ash  above  thirty 
years  old,  which  were  not  considered  timber  in  the  county 
of  JEnex,  were  held  to  be  titheable.  But  the  substantial 
question  in  this  case  is,  whether  a  profit  has  been  made 
of  these  trees.  It  is  expressly  found  that  for  the  last  four 
years  a  profit  has  been  made  of  them,  and  it  signifies 
little  to  what  purposes  they  have  been  applied,  whether 
to  building,  husbandry  purposes,  or  sale.  In  Ckamber^s 
Cyciopadia,  and  JacoVt  Law  Dictionary,  the  definition 
pven  of  underwood,  includes  coppice  and  all  other  woods 
not  accounted  timber.  These  and  the  other  authorities 
referred  to,  go  to  shew  that  the  Court  are  not  bound  by 
any  technical  understanding  of  the  words  ''saleable  under- 
wood;" nor  tied  do%im  by  any  statutable  definition  of  under^ 
woods.  It  is  sufficient  if  these  trees  produce  a  profit  to 
the  cultivator,  to  bring  the  case  within  the  statute  of 
JEUxabeth,  which  in  modem  times  has  received  a  liberal 
construction,  with  a  view  to  the  equalization  of  parochial 
fates.  Considering,  therefore,  tlie  extent  to  which  plan- 
tations of  this  description  are  carried,  and  that  if  these 
trees  are  not  held  rateable,  the  whole  burthen  of  the 
poor-rates  may  be  thrown  upon  the  rest  of  the  town- 
ship; considering  also,  that  whether  the  Court  looks  to 
the  strict  definition  of  underwood,  or  to  the  implied 
exemption,  those  trees,  under  the  circumstances  of  the 
case^  may  fairly  be  considered  as  saleable  underwoods, 
and  therefore  rateable  to  the  relief  of  the  poor. 

(a)  S  Bnrr.  ia08.  {h)  2  OwiU.  543.  (0  Ibid.  5$r9. 
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1823.  Bat  LEY,  J. — I  am  of  opiDioo  that  the  order  of  Se9- 

aions  must  be  confirmed.    The  statute  43  Eliz.  c.  2,  doea 


Tlic  Kiao  .    .         - 

V.  not  throw  the  charge  upon  every  description  of  property. 

Inhabitants  ^^^  points  out  particular  descriptions  which  are  to  be 
Fb'^rv-  subject  to  the  poor-rates,  and  those  are  **  lands,  houses, 
naiDoa.  tithes  impropriate,  propriations  of  tithes,  coal*mines,  or 
mleable  underwoods**  The  statute  does  not  use  the  word 
**  underwoodi"  per  se,  but  adds  the  qualification  **  sale^ 
able.**  Now,  if  before  that  act,  there  had  been  any 
statutable  exposition  of  the  word  **  underwood,"  or  if 
that  term  had,  from  time  to  time,  occurred  in  different 
Acts  of  Parliament,  so  that  the  Court  could  have  seen 
in  what  sense  the  Legislature  had  used  it,  then  we  should 
apply  it  in  the  same  sense  in  construing  this  statute.  But 
die  industry  of  the  defendant's  counsel  has  not  enabled 
him  to  find  tliat  word  occurring,  so  as  to  give  it  a 
legislative  meaning,  prior  to  the  statute  to  which  our 
attention  is  now  directed.  It  haa  been  argued  that  all 
wood,  not  being  timber  by  the  common  law,  or  the 
custom  of  the  country,  must  be  considered  underwood, 
and  consequently  as  firs  and  larches  are  not  timber,  they 
must  be  treated  as  underwood.  Whether  that  is  such 
a  view  of  the  subject  as  properly  applies  to  the  statute 
of  Elizabeth,  it  is  not  necessary  in  this  case  to  decide, 
because  that  statute  does  not  apeak  of  underwood  per  $e, 
but  of  saleable  underwood.  If  the  definition  urged  in 
this  case  be  correct,  it  would  bring  luder  charge  a  great 
number  of  trees  which  never  have,  in  the  general  under- 
standing of  the  word,  been  considered  underwoods,  and 
rateable  under  that  denomination.  According  to  this  defi- 
nition, lime  trees,  avenues  of  horse-chesuuts,  and  aspen, 
might  be  considered  underwood.  So  of  other  descrip- 
tions of  trees,  such  as  plane  trees,  maples,  and  horn- 
beams, which,  generally  speaking,  have  never  been  con- 
sidered  as  falling  withiu    that    description*    Certainly, 
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according  to  my  tindersfanding  of  the  word,  I  should  1823. 
have  thought  it  a  perversion  of  language  to  call  these  "^^"^ 
underwoods.    I  know  what  coppice  wood  is,  and  I  know,  «. 

that  generally  speaking,  coppice  wood  and  underwood  are  imiABiTAifTs 
used  synonymously,  and  that  the  application   of  these  ^ 

terms  is  in  a  great  degree  governed  according  to  the  pur-       Baiooa. 
poaes  for  which  the  wood  was  intended,  and  the  objects 
to  which  it  is  applied.    Common  underwood  is  a  descrip- 
tioD  of  wood  which  grows  expeditiously  from  one  and  the 
same  stool,  and  from  which  a  great  many  different  shoots 
arise  in  succession,  and  cutting  down  which  does  not  de* 
itroy  the  principle  of  vegetation,  but  leaves  the  roots  to 
send  up  a  fresh  supply  of  stems.     In  the  general  under- 
•tandii^  of  mankind,  I  believe  that  this  is  the  definition  of 
miderwood,  and  I  am  disposed  to  think  that  that  is  the 
description  of  underwood  to  which  the  statute  of  E/ita- 
beih  properly  applies.     But  whether  that  be  so  or  not, 
we  find  the  word  saleable  in  that  statute,  and  1  think  by 
die  words  **  saleable  underwood,"  which  were  under  con- 
sideration in  Rex  v.  Mirfield(a),  we  are  not  to  consider 
that  as  saleable  underwood  which  is  in  a  fit  state  to  be 
aold,  but  such  as  was  originally  intended  or  destined  for 
sale,  in  contradistinction  to  such  as  was  to  be  used  for 
fiiel,  and  other  purposes  of  the  estate.    1  am  of  opinion, 
that    the    proper  construction    of   the  words  ''  saleable 
underwoods,''  is  that  description  of  underwood,  of  which, 
at  the  time  it  is  originally  planted,  future  sale  is  one  of 
tba  main  objects   of  its   culture.    When,  therefore,  we 
find  that  it  is  clearly  destined  for  a  perfectly  different  pur- 
pose,  I  think  we  are  not  at  liberty  to  consider  it  as 
coming  within  the  denommation  of  saleable  underwood. 
There  are  many  places  m  which,  from  the  nature  of  the 
wood,   it  can  only  have  been  intended  for  underwood. 
Haxeb,  for  instance,  can  never  be  intended,  and  from 

(a)  10  East,  f  19. 
VOL.   I.  X 
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1823.        ^^^  nature  cannot  grow  up,  to  be  large  trees,  and  yet 
are  extremely  valuable  for  underwood.    Where  there  are 


9.  large  plantations  of  this  description,  the  very  nature  of 

of  profit  by  sale,  and  that  sale  was  the  chief  object  of  their 

BBUKiB.      cultivation.     But  what  is  the  case  with  respect  to  firs  and 
larches?    Trees  of  that  description  are,   I  believe,  the 
least  valuable  which  can   be   planted.     In  general,  the 
principal  object  of  planting  them  is  for  the  purpose  of 
shelter,  and  not  of  deriving  profit  by  sale*    This  case 
finds  expressly  that  the  original  object  of   planting  the 
firs  and  larches  was  to  afibrd  protection  to  the  oaks  and 
■shes^  which  are  trees  of  a  slower  growth,  and  require 
shelter  in  their  infant  state.    Shelter  and  protection  were 
therefore  the  primary  objects.     When  the  larches  and  firs 
are  cut,  what  is  the  purpose  in  view  ?    They  are  cut  fi>r 
the  purpose  of  thinning  the  plantation,  and  giving  more 
space  to  the  oaks  and  ashes  in  their  progressive  growth. 
It  is  conceded  then,  they  are  not  cut  expressly  with  a  view 
to  sale  or  profit.    If  these  were  the  objects^  and  the 
proprietors  wished  to  cut  down  his  firs  and  larches  when 
the  price  was  high,  what  would  be  the  consequence? 
His  oaks  and  ashes  would  be  exposed  to  the  weather,  and 
the  most  valuable   part  of  his  plantation,  perhaps,  de* 
sCroyed.    But  it  is   quite  obvious  that  these  trees  were 
l^anted  merely  for  the   purpose  of  shelter  in   the  first 
instance,   and  of  thinning  when  the  young  timber  trees 
required  more  space.    Some  of  these  trees,  it  is  true, 
w«re  sold  for  profit,  and  it  appears  that  many  of  them 
were  frotai  thirty  to  forty  feet  high.    Certainly  trees  of 
such  a  height  do  not  accord  with  .one's  notion  of  onder- 
wbod,  in  its  popular  siense  add  acceptation.    But  we  are 
not  to  cbnsider  this  case  with  reference  to  the  height  df  the 
trees,  lior  to  the  actual  purpose  to  which  they  have  been 
applied  when  cut;  we  must  look  to  the  primary  object 
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for  which  they  were  originally  planted.    It  ia  quite  clear        1823. 
that  profit  was  not  the  sole,  nor  even  the  principal  object     j^^ina 
of  planting  these  trees,  and  the  fact  of  afterwards  selling  «« 

does  not  make  it  saleable  underwood  within  the  statute  iNHABiTAJiTf 
of  Elizabeth.  I  think  it  would  lead  to  the  most  mischief*  Fkrrt- 
ous  consequeoceSi  if  property  of  this  description  weci  brm>os* 
held  liable  to  be  rated*  It  is  a  great  national  purpose  .to 
encourage  the  growth  of  timber.  The  proprietor  of  aa 
estate^  when  he  dedicates  his  land  to  the  growth  of  tim- 
ber, foregoes  all  present  profit,  and  looks  to  remunera* 
tion  at  a  distant  period.  If  this  is  to  be  considered 
saleable  underwood  from  the  time  it  is  planted,  then*  ac- 
cording to  Rexv.Mirfieldf  it  must  be  rated  not  merely 
in  the  year  in  which  it  is  cut  down,  but  in  every  year  ift 
which  it  is  growing.  Sudi  a  result  would  be  most  io^ 
jurious  and  unjust.  Here  the  proprietor  of  an  .estate 
devotes  340  acres  of  his  land  principally  to  the  growth 
ot  timber,  and,  with  a  view  to  encourage  the  growth^ 
he  plants,  at  an  enormous  expense,  a  considerable  quaor 
tity  of  fir  and  larch.  Is  he  then  to  incur  not  only  that 
expense,  but  also  to  subject  himself  to  an  annual  charge 
upon  the  firs  and  larches,  when  the  period  is  fiir  distant 
when  he  will  derive  any  profit  from  his  plantation  ?  I 
cannot  think  it  was  the  intention  of  the  Legislature,  in 
passing  the  43  EUz.  to  bring  into  charge  property  of  .this 
description.  In  general,  that  statute  seems  to  cont^n* 
plate  that  description  of  property  which  annually  yields  a 
profit.  This  is  property  which  in  general  yields  no  Annual 
profit.  It  may  >be  true  that  the  firs  and  larches  .went 
originally  planted  partly  with  a  view  to  profit,  but  the 
main  object  was  the  protection  of  the  timber.  For  these 
reasons  it  appears  to  me,  that,  whether  this  be  under* 
wood  at  all  or  not,  it  is  not  to  be  considered  ioleableuaf* 
derwood  within  the  meanii^  of  the  statute^ 
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1823.  HoLROYDi  J. — From  the  statement  ^of  this  case,  it 

/''^         appears  to  me  that  these  cannot  be  considered  ''  saleable 

«.  underwoods"  within  the  meaning  of  those  words,  as  used 

iMHABiTAHTt   ^  ^^^  statutc  of  EUzabetk.     Considering  those  words  in 

of  iiiQ  sense  of  which  they  are  used,  I  apprehend  they  must 

VRiDOB.      be  understood  in  their  general  and  popular  sense,  unless  it 
can  be  made  to  appear,  from  other  parts  of  that  statute, 
or  from  other  statutes,  that  they  were  intended  to  have 
a  more  extensive  construction.     It  has  been  argued,  with 
great  ingenuity,  that  under  the  denomination  of  under- 
wood, is  to  be  taken  all  wood  which  is  under  the  quality 
of  timber,  and  has  not  become  timber.     I  cannot  agree 
with  that  argument;  for,  according  to  tlie  decision  of  the 
Court,  in  Rtx  v.  Mirfield,  that  notiou  was  never  enter- 
tained.   It  certainly  is  not  i^greeable  to  the  general  un- 
derstanding of  the  word.    The  term  **  underwood,"  ac- 
cording to  general  understanding,  is  more  applicable  to 
what  is  called  coppice  wood,  in  contradistinction  to  haui^ 
-bois  or  high  wood,  and  is  not  considered  as  extending  to 
•11   wood  which  is  not   timber.    The  great  division  is 
hauibais  and  subbois.    There  are  three  species  of  wood, 
which,  by  the  common  law,  are  timber,   oak,  ash,  and 
dm;  but  if  the  enlarged  interpretation  now   attempted 
to  be  given  to  the  word  **  underwood''  were  to  prevail, 
it  would  extend  to  beech,  aspen,    horse-chesnut,    lime 
and  walnut  trees,  in  those  places  where  they  are  not 
limber  by  the  custom  of  the  country.    I   think,  how- 
eter,  that  the  construction  of  the  word  is  not  to  be 
taken  to  this  extent.     But  even  if  firs  and  larches  came 
withm  the  definition   of    underwood,    still  if  tliey  did 
not  satisfy  the  description  of  *'  saleable"  underwood, 
they  would  not  be  rateable  under  the  statute  of  Elixa^ 
beih.    Now  if  we  look  to  the  different  objects  of  rate 
in  that  statute,  they  are  such  as  generally  yield  an  amiual 
renewal   of  profit.    That  may  be  said  even  of  a  coal 
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mine;  for  when  once  it  is  opened,  it  afFords  a  renewal        1823. 


of  profits  as  long  as  it  is  worked.     Underwoods  are  in     ^^ 
general  considered   as  yielding  an   annual   profit;    and  v. 

though  in  fact  they  are  not  cut  annually,  yet  there  are  Imhabitahts 
successive  renewals  of   profit,    upon  which  a  rate  may  ®^ 

attach.  Firs  and  larches  are  clearly  not  underwood  in  bridos* 
this  point  of  view,  because  when  once  they  are  cut,  the 
roots  die  in  the  ground,  and  there  is  no  renewal  of  pro- 
fit. One  mode  of  ascertaining  whether  these  can  be 
considered  saleable  underwoods,  is  to  look  to  the  ob- 
jects to  which  they  are  applied,  and  the  mode  of  manage- 
ment adopted  from  time  to  time.  Now  the  case  finds, 
that  the  principal  object  of  planting  was  to  afford  shelter 
and  protection  to  the  oaks  and  ashes,  which  are  more 
valuable  trees.  When  the  firs  and  larches  were  cut,  it 
was  not  to  make  a  profit  of  them,  but  expressly  for 
the  purpose  of  giving  more  space  to  the  young  timber 
trees.  It  may  be  true,  that  the  thinnings  were  carried 
to  a  profitable  account,  but  the  main  object  of  diinning 
the  plantation  was  in  aid  of  the  cultivation  of  timber 
trees,  to  ^hich  the  proprietor  looked  as  the  principal 
source  of  advantage.  Occasional  profit  seems  only  to 
have  been  derived;  for  on  one  occasion,  when  eighteen 
acres  were  cut,  no  profit  was  made  of  them.  This  fact 
shews  .that  the  original  purpose  of  planting  them  was 
not  solely  with  a  view  to  profit,  but  principally  as  a 
shelter  for  the  oaks  and  ashes.  Therefore,  even  sup- 
posing the  trees  came  under  the  denomination  of  under- 
wood, still  they  are  not  saleable  underwood  within  the 
meaning  of  this  statute,  and  are  consequently  not  rate- 
able. 

Best,  J. — I  am  of  the  same  opinion.  It  has  been 
urged  very  properly,  that  the  statute  of  Elizabeth  ought 
to  receive  as  extensive  a  construction  as  possible^  because 
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lft23.        ij  extending  its  operationi  and  embracing  more  rateable 

^^"^^        obieets,  the  burthen  of  parochial  taxation  will  be  more 
The  Kino  ,.     ^t  •  •.  .i-.         t_ 

«.  equalized.     I  entirely  concur  m  the  truth  of  that  obsenra- 

IxRABiTAiiTt   ^^">  ^^  ^  ^^  Legislature  could  hate  contemplated  at 
P^^   ^      the  time  this  statute  was  passed,  that  new  descriptions 
BBi»ea.       of  property  would  have  come  into  exbtence,  it  is  highly 
probable  that  terms  more  extensive  than  the  statute  con* 
tains,  would  have  been  introduced  to  embrace  this  descrip- 
tion of  property.     But  we  are  to  construe  the  statute  as 
we  find  it.    The  statute  only  applies  to  such  property  as 
in  fact   produces,   or  may  be  considered  as  producing, 
some  annual  profit.    The  subjects  enumerated  are  lands, 
bouses,  tithes  impropriate,    propriations  of  tithes,   coal 
mines,    or  saleable  underwoods.     It  is  to  be  observed, 
that  when  this  statute  was  passed,  saleable  underwoods 
were  much  more  in  use  than  at  present.     At  diat  period, 
underwood  constituted  the  chief  fuel   of  the  country, 
and  was  cultivated  in  great  abundance  in  the  neighbour- 
hood of  towns.    In  more  modern  times,  coal  has  been 
brouglit  into  use,    and  underwoods  have  been   grubbed 
up,    and  the    land  turned  to  a  more    useful  account. 
The  first  four  subjects  of  rate  mentioned  in  the  statute, 
lure  clearly  such  as  yield   an  annual  profit.     Why  coal 
mines  were    so   specifically   mentioned   may  reasonably 
be  accounted  for.    When  the  framers  of  the   act  pro- 
posed to   rate   underwood,  it  was  no  doubt  upon  the 
principle  that  it  produced  an  annual  profit.    Upon  which, 
it  would  be  very  naturally  suggested,  '*  If  you  rate  un- 
derwood, why  not  rate  coal  mines,  which    produce  a 
profit  to  the  owner  of  the  soil.''     It  is  highly  probable 
that  it  was  upon   some  such   suggestion   as  thb,    that 
coal  mines   were  introduced    into    the    statute.     Coal 
nines,  when   worked,  do  produce    something    like    an 
annual  profit,  and  are  therefore  vei^  properly  the  sub- 
ject of  rate.    Now  the     question  arisbg   in  this  case 
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18,  what   description   of  underwood  was  meant   by  the        1823. 
Legislature  when  the  statute  was  passed.    It  is  argued. 


that  erery  species  of  wood  which  is  not,  properly  speak-  «. 

ingy  timber,  must  be  considered  underwood,  and  there-  imbabitants 

fore  rateable^     I  think  the  true  construction  of  this  sta-       ^  ®^ 

FiaaT- 

tnte  will  not  support  that  argument.    The  Legislature      aaiDOB. 
have  expressed  themselves  most  accurately,  for  the  pur- 
pose of  shewing  what  they  intended.    They  have  not 
confined  themselves  simply  to  the  use  of  the  word  ^  un- 
derwood;" for  if  they  had,  that  would  have  let  in  the 
argument  now  urged ;  but  they  have  qualified  the  use  of 
the  term  ''  underwood,"  by  introducing  the  word  **  sale- 
able/' thereby  shewing  that  they  did  not  mean  every 
species  of  wood  which  is  not  timber.     By  the  words 
**  saleable  underwood,"  is  clearly  meant  that  description 
of  ^ood  which,  when  once  planted,  and  after  being  cut, 
produces  new  shoots,  which  at  regular,    certain,    and 
known  periods,  may  be  cut  down  and  sold  for  a  profit. 
These  are  the  sorts  of  wood  which  were  contemplated, 
and  which  come  as  nearly  to  an  annual  produce  as 
possible.    The  Legblature  never  could  intend  by  these 
words,  to  comprehend  perishable  trees,  which,  when  cut 
down,    are    no   longer    profitable,    producing   no  new 
shoots,    and  yielding  no  renewal  of   profit  firom    the 
stools.    It  is  true  in  this  case,  that  the  cuttings  of  the 
firs  and  larches  produced  a  profit;  but  it  is  not  every 
thing  that  produces  a    profit  which    is    rateable.    The 
wood  which  is  to  be  rated  is  that  upon  which  a  profit 
can  with  some  degree  of  certainty  be  calculated  at  the 
time  when  it  is  planted.    From  underwood,  properly  so 
called,   the  cultivator  may  calculate,  with  some  degree 
of  certainty,  upon  deriving  a  profit;  but  that  is  by  no 
means  the  case  with  respect  to  firs  and  larches.    Now 
here  the  cultivator  of  the  firs  and  larches  did  not  ori- 
ginally contemplate  a  profit  by  the  sale  of  them.    He  did 
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1828.        °<>^  plant  for  the  purpose  of  sale  merely.     It  is  found 
in  the  case,  that  they   were  planted  expressly  for  the 


r.  purpose  of  uursing  the  young  timber  trees,  which  would 

IjufABiTAMTt  ^  destroyed  by  the  wind,  unless  they  had  the  protectioii 

of  of  other  trees  of  a  quicker  growth.     Profit   may  ud- 

BEioai.  doubtedly  have  been  made  of  them,  but  that  was  a 
secondary  consideration;  the  primary  object  was  the 
cultivation  of  the  timber,  to  which  the  proprietor  looked^ 
as  the  source  of  remuneration  for  his  trouble  and  ex- 
pense.  I  agree  with  my  Brother  Bayley,  that  if  this 
species  of  property  were  to  be  made  the  subject  of  a 
poor  rate«  it  would  have  a  direct  tendency  to  check  the 
cultivation  of  timber,  because  no  man  would  embark 
his  property  in  undertakings  of  this  nature,  which  hold 
out  only  a  remote  prospect  of  advantage,  if  in  the 
mean  time  his  plantation  is  to  be  subject  to  a  per- 
manent rate.  It  has  been  argued,  that  this  case  may 
be  compared  to  the  liability  to  pay  tithes.  This  is  not 
at  all  like  a  case  of  tithes.  Every  species  of  wood 
which  is  not  timber  by  common  law  or  custom,  is 
titheable ;  but  there  cannot  be  a  custom  to  impose 
poor  rates  upon  a  species  of  property  which  was  never 
considered  a  subject  of  rate.  No  resort  has  been  had 
to  any  other  definition  of  underwood,  than  that  which 
is  given  by  Lord  Coke'^  but  I  think  that  definition  does 
not  help  the  argument.  We  all  know  that  underwood 
is  generally  let  to  the  tenant  of  a  farm,  and  when  that 
is  the  case,  a  stipulation  is  introduced  into  the  lease 
that  the  tenant  shall  be  at  liberty  to  cut  underwood  at 
ten  or  fifteen  years'  growth;  but  could  it  be  argued, 
that  within  the  spirit  of  this  permission,  the  tenant  might 
cut  down  his  landlord's  fir  plantation  ?  In  such  a  case 
a  Judge  would,  I  apprehend,  have  no  difficulty  in  tell- 
ing the  Jury,  that  fir  plantations  did  not  come  within  a 
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license  to  cut  underwood.     If,  however,  this  is  to  be        1828. 
considered  underwood,  still  it  is  not  Maleable  underwood 
within  the  statute,  and  cannot  be  rated. 


Tlie  Kiao 

o. 
The 

iHHABlTAMTt 


Order  of  Sessions  confirmed  (a).  „  ^^ 


(«)  Set  Year  Books,  40  EHw.  S,  S5.  4f  Edw,  3.  6.  AC  Edw.  S. 
10.  7  Hen.  6.  38.  11  Hen.  6.  1.  Stat,  55  Hen.  8.  c.  17.  1. 13. 
Oodb.  4.  Cro.  Elis.  1.  413.  4  Rep.  31.  Moore,  355.  Co.  Lit.  58. 
Jeakio't  CeaU.  ii74.  Cro.  Jac.  514.  Moore,  81&  and  Bro.  Abr.  tit. 
Waite,  SI. 


aaiooa. 


The  Kino  v.  Weir  and  Others. 

J.  NDICTMENT  against  the  defendants  for  assaulting  If  a  warrant 
James  Ritchie,  one  of  the  constables  of  the  parbh  of  a  constable  by 

IVoalmch,  in  the  due  execution  of  his  office.     Plea,  Not  name,  be  may 
'  '  execute  it  mny 

Guilty.    At  tlie  trial  before  Bichardt,  C.  B.,  at  the  Kent  where  within 
Summer  Assizes,  1822,  it  appeared  that  the  defendants  tion  of  the* 
were  servants  of  the  Kent  Water  Works  Company,  having  bit^f*|[*ilf  \||. 
the  superintendance  of  their  steam  engine  and  premises,  fected  to  him 

by  hit  neme  of 

situate  in  the  parish  of  St.  Paul,  Deptford.    The  com-  office,  he  can 
pan;  having  been   assessed  by  the  Commissioners  under  fo^he^parit^ 
the  Woolwich  Poor,  Paving  and   Watching,   and  New  ^\^^  '^'"*'* 
Gaol  Acts,   refused  to  pay  the  assessment,   upon  the  ble.   There- 
ground  that  they  were  not  legally  rateable,  and  conse-  warrant  for 
quentl;  a  distress  was  levied    upon   their   premises  at  ||^^^f^^ 
Deptford,  under  a  warrant  directed  **  To  Charles  Sargeni,  ^  to  the  con- 
one  of  the  collectors  of  parochial  rates  of  the  parish  of  parish  of  IT., 
Woolwich,  in  the  county  of  Kent,  to  the  constables  of  the  ^en'hisMa- 
said  parish,   and  to  all  others,   his  Majesty's  officers,  «'^'*  officers 

may  concern," 
and  a  constable  of  IT.,  In  attemptina  to  execute  it  in  the  parish  of  D*f  was  as- 
saoited :— Held,  that  the  assault  was  justiilal>le. 


Vsift. 
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ia23.        whom  these  may  concero/'    Oo  the  18th  of  June,  1821, 

^^'^        the  prosecutor  Ritchief  with  an  assistant,  entered  the 
The  KiHo  .         .  , 

V.  premises,  in  execution  of  this  warrant,  when  they  were 

forcibly  expelled  by  the  defendants,  without  being  able 
to  effect  their  object.  This  was  the  assault  complained 
of.  It  was  objected  for  the  defendants,  that  as  the  war- 
rant was  directed  to  the  constables  of  Woolwich,  and  all 
other  constables  generally,  the  prosecutor,  who  was  a 
constable  of  Woolwich^  was,  by  the  language  of  the  war- 
rant, limited  to  act  within  the  jurisdiction  of  that  parish 
only,  and  had  no  authority  beyond  it ;  and  that  conse- 
quently, as  he  had  served  the  warrant  in  the  parish  of 
St.  Paulf  Deptford,  he  had  acted  illegally,  and  the  in- 
dictment could  not  be  sustained.  The  case  of  Btatcher 
▼.  Kemp  {a),  was  cited  in  support  of  the  objection,  which 
was  over-ruled,  but  the  learned  Judge  reserved  the  point 
for  the  consideration  of  the  Court  upon  a  motion  to  enter 
a  verdict  of  Not  Guilty,  and  the  defendants  were  found 
Guilty. 

Marryat,  in  Michaelmas  Term  last,  obtained  a  rule 
msi  to  set  aside  the  verdict  of  guilty,  and  enter  a  verdict 
of  not  guilty. 

Taddtff  Seijt.,  Andrews,  and  Claridge,  now  shewed 
cause.  There  is  a  manifest  distinction  between  the  present 
case  and  Blaicher  v.  Kemp.  There  the  warrant  was 
directed  to  each  constable  of  the  county  within  his  own 
district,  and  consequently  each  was  limited  to  his  peculiar 
jurisdiction ;  here,  the  warrant  is  directed  generally  to  all 
the  constables  of  Woolwich,  and  to  all  others,  and  the 
prosecutor  being  one  of  those  constables,  was  authorized 
to  act  any   where  within    the    county  of  KetU.    The 

(ft)  1  U.  Bl.  17,  oote. 


The  Kmo 
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langnage  of  the  wamnt  does  not  restrict  any  one  of  the        1823. 
parties  to  his  own  particular  parish^  and  where  the  diree- 
tton  is  to    partiailar   constables,    it  is  quite  immaterial  ^ 

whether  they  are  mentioned  by  their  names,  or  by  their  W"*** 
descriptions  as  constables  of  any  particular  place.  This 
very  distinction  is  taken  by  Lord  Mansfield,  in  Biateher 
▼.  Kemp.  There  does  not  appear  to  be  any  case  in  the 
books  precisely  similar  in  its  circumstances  to  the  present 
neither  is  there  any  case  to  be  found,  in  which  it  is  held, 
that  such  a  description  of  the  constable  as  the  present  ia 
insufficient  to  give  a  general  jurisdiction  over  the  county 
at  large.  The  office  of  a  constable  is  the  material  part 
of  his  description,  and  is  at  least  as  extensive  as  that  of 
his  name.  Where  a  warrant  is  directed  to  all  the  con* 
stables  of  a  county  generally,  each  is  undoubtedly  limited 
to  his  own  parish ;  but  it  is  not  so  here.  The  designatio 
penonarum  here  is  full  and  distinct,  and  must  clearly  be 
intended  to  cover  the  entire  jurisdiction  of  the  Magistrates 
under  whose  authority  the  constables  are  to  act.  The 
authority  of  Lord  Hale  {a),  seems  to  support  this  con* 
atruction;  for  he  says,  ''  If  a  warrant  be  directed  to  the 
constable  of  D.,  he  is  not  bound  to  execute  it  out  of  the 
precincts  of  his  constablewick ;  but  if  he  doth,  it  is 
good.''  And  again,  *'  If  a  warrant  be  directed  by  a  Jus- 
tice of  Peace  to  the  constable  of  D.  to  arrest  a  felon,  he 
ia  not  bound  to  go  out  of  the  vill  where  he  is  constable 
to  execute  the  warrant;  but  yet  if  he  do  execute  it  in 
another  vill  it  is  good  enough ;  for  he  aets  herein  not 
aimply  as  constable  of  D.,  but  by  virtue  of  the  Justice'a 
warrant/'(6)  It  is  true  that  this  is  said  in  cases  of  felony, 
bat  the  principle  seems  to  be  the  same,  and  to  be  equally 
applicable  to  civil  process,  and  it  is  recognized  in  the 
more  recent  case  of  i2ejv.  Kendall  (c),  hj  Holt,  C.J., 

(«)  1  Hak't  P,  C.  c  M>,  p.  581.  (c)  5  Mod.  81. 

(6)  2  Hale's  P.  C.  c.  15,  p.  110. 
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1823.        nvithout  any  qualification.  The  case  of   Rex  v.  Chand" 
,^y^        fcr(a),  though  apparently  opposed  to  this  argument,  will 
V.  not  bear  out  the  contrary  position^  because  there  was  no 

positive  decision  there  upon  this  point.  It  is  also  said  by 
Dr.  Bum,  "  If  a  warrant  is  directed  to  two  or  more 
jointly,  yet  any  one  of  them  alone  may  execute  it.'*  (A) 
liord  Coke  also  lays  down  the  same  rule;  and  says,  **  If 
a  sheriff,  upon  a  capias  directed  to  him,  make  a  warrant, 
to  four  or  three,  jointly  or  severally,  to  arrest  the  defend- 
ant, tijvo  of  them  may  arrest  him,  because  it  is  for  the 
execution  of  justice  (c).  This  is  a  dictum  directly  in 
point,  applied  to  a  case  of  civil  process,  and  supported 
by  a  powerful  reason,  namely,  the  execution  of  public 
justice.  Upon  all  these  authorities,  therefore,  as  well 
as  for  the  furtherance  of  justice,  it  seems  clear,  that 
wherever  there  is  a  general  direction  to  all  the  constables 
of  a  county,  any  one  of  them  may  act  in  any  part  of  the 
county,  and  as  the  constable  here  has  acted  strictly  upon 
that  principle,  there  is  no  ground  for  the  present  applica- 
tion, and  this  rule  must  be  discharged. 

Marryat,  Gumetfy  and  Bolland,  control,  were  stopped 
by  the  Court. 

Batlby,  J. — It  is  of  great  importance  tliat  accuracy 
should  be  observed  in  the  direction  of  process  of  this 
nature,  in  orjdier  that  the  party  who  is  to  submit  to  it  may 
know  that  it  is  executed  by  a  person  having  authority  for 
that  purpose.  Questions  of  the  deepest  interest  may 
depend  upon  his  knowledge  of  that  fisict,  because,  in  case 
of  resistance,  where  the  death  of  the  person  sennng  the 

(a)  i  Lord  Raym.  546,    Carth.  (c)  Co.  Litt.  181  a.  Tide  MU- 

508*  mm  v.  Green^  5  East,  fSS ;  and 

(6)  1  Chetwynd*8Bnrn.J.P.tit.  Presiidge  v.  fVoodmm,  t  Dow.  6c 

Arrest  J  174,  citing  Dalton,  c.  169.  Ry.  T.  R.  43. 
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process  ensues,  that  resistance  may  assume  the  different  1823. 
characters  of  murder^  manslaughter,  or  justifiable  homi-  ^^"^ 
cide,  according  to  the  validity  of  the  authority,  and  his  « 

knowledge  of  it.  I  agree,  that  where  a  warrant  is  di- 
rected to  an  individual  by  name,  his  jurisdiction  is  co- 
extensive with  that  of  the  Justices  who  signed  it,  and  in 
such  cases  the  party  served  need  only  be  informed  of  the 
name  of  the  party  serving  it.  On  the  other  hand,  where 
it  is  directed  generally  to  all  the  officers  of  a  district  by 
their  name  of  office  only,  each  one  is  limited  to  the  juris- 
diction of  his  own  particular  parish.  The  present  is  a 
middle  case.  The  warrant  here  is  directed  specifically  by 
the  official  character  **  to  the  constables  of  fVooImch,^ 
and  the  question  is,  to  what  extent  of  jurisdiction  they 
are  limited.  I  am  of  opinion,  that  both  from  the  cases 
Mhicb  have  been  decided  upon  this  subject,  and  from 
the  plain  reason  of  the  thing,  each  is  limited  to  his  own 
parish.  The  authority  was  given  to  Riichie,  as  constable 
of  Woolwich,  not  personally  as  J.  £.  nor  generally  as 
one  of  the  constables  of  tlie  county,  and  therefore  1  think 
be  bad  no  authority  to  act  beyond  the  parish  of  Woolwick. 
This  distinction  is  expressly  taken  in  the  case  of  The 
Village  of  Chorley  (a),  where  it  is  said,  ''  if  a  warrant 
be  directed  to  all  constables,  &c.  generally,  it  shall  be 
taken  respectively,  and  no  constable  can  execute  the  same 
cot  of  his  precinct.'*  And  this  is  founded  in  good  sense 
and  reason,  for  the  name  of  a  constable  is  a  thing  easy  to 
be  learnt,  and  likely  to  be  known,  but  his  character  and 
office  are  not,  at  least  beyond  the  limit  of  his  own  parish, 
and  no  man  is  bound  to  know  that  he  filk  the  character 
when  he  goes  out  of  his  own  parish.  The  same  distinc- 
tion is  expressly  taken  by  HoU,  C.  J.  in  Rex  v.  Chandler, 
when  he  says,  *'  where  a  warrant  is  directed  generally  to 

(«)  1  Salk.  176. 
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1883.  *ll  constables,  it  shall  be  taken  respectively  to  each  of 
them  within  their  several  districts,  and  not  to  the  constable 
of  one  parish  to  take  a  distress  in  another  parish/'  In 
addition  to  these  is  Tooley*t  case  (a\  which  bears  veiy 
strongly  and  pointedly  upon  the  present,  for  it  goes  tlie 
full  length  of  determining,  that  where  a  warrant  directed 
to  the  constable  of  one  parish,  is  executed  in  another, 
resistance,  and  even  the  death  of  the  constable,  is  justi- 
fiable ;  and  that  case  was  very  similar  to  the  present,  for 
there  the  warrant  was  directed  to  the  constable  by  his 
oflkial  character  only,  without  any  limitation  in  terms. 
Upon  the  whole,  therefore,  whether  I  consider  the  law  as 
settled  by  the  authority  of  the  cases,  or  the  just  reason 
and  propriety  of  the  thing,  I  am  of  opinion  that  no  con- 
stable is  justified  in  executing  out  of  his  own  parish  a 
vrarrant  directed  to  him  by  his  name  of  ofiice  generally, 
and  consequently  that  the  prosecutor  in  this  case  has 
exceeded  his  authority,  and  the  defendant's  resistance  was 
justifiable. 

HoLROTD,  J. — I  am  of  the  same  opinion.  I  think 
the  constable  of  Woolwich  had  no  authority  to  act  out  of 
hb  district.  I  take  the  governing  principle  to  be  this : 
where  ti^e  warrant  is  directed  to  a  constable,  describing 
him  by  his  name  of  office  only,  it  conveys  no  special 
delegation  of  power  beyond  his  own  precinct.  In  this 
case  the  warrant  is  directed  to  C.  S.  by  name,  as  an 
officer,  and  then  '^  to  the  constables  of  WoolmM^  The 
effect  of  the  latter  direction  is  to  give  them,  power  as 
constables  merely,  and  consequently  to  limit  their  autho- 
rity to  the  district  in  and  for  which  they  are  constables. 
I  think,  as  well  upon  the  authorities,  as  upon  reason  and 
prindple^  the  constable  in  thb  case  had  no  jurisdiction 

(a)  2  Lord  Raym.  ISOO. 
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bejood  the  parish  of  Woolwich.    The  case  of  Regina  ▼•        IMS. 
TooUjf  aeems  to  me  to  be  quite  decisive  of  the  point,  and 
governs  the  present.    The  dkia  in  Hak  also  appear  to  vT 

me  to  imply  the  same  conclusion.  They  hold,  that  where 
a  warrant  is  directed  to  a  particular  oflker,  by  name,  be 
may  act  out  of  his  own  immediate  jurisdiction.  So  it  is 
beld  also  in  Rex  v.  Chandler.  But  all  these  cases  assume 
that  the  warrant  is  directed  specially  by  name,  and  not 
by  office  only;  and  thus  construed,  I  think  they  tend 
materially  to  confirm  and  strengthen  Regina  v.  IboAjf. 
Upon  this  view  of  the  subject,  and  upon  the  authority  of 
the  cases  mentioned  by  my  learned  Brother,  I  am  of 
opinion  that  the  service  of  this  warrant  was  illegal,  and 
therefore  that  this  rule  ought  to  be  made  absolute. 

Best,  J« — ^We  are  bound  to  take  care  that  the  office 
and  duty  of  constables  shall  rest  upon  a  clear,  broad,  and 
intelligible  principle,  so  that  the  constables  on  the  one 
hand  may  know  what  warrants  they  are  to  execute,  and 
where  to  execute  them,  and  on  the  other,  that  the  parties 
upon  whom  they  are  to  be  executed,  may  know  when 
and  where  they  are  bound  to  obey.  Nice  distinctions  will 
be  productive  of  great  confusion,  and  will  often  produce 
that  resistance  which  happened  in  Regina  v.  Tooley.  The 
plain,  clear,  and  broad  principle  upon  which  this  case  is 
to  be  governed,  is  this,  namely,  that  the  Magistrate  may 
direct  his  warrant  to  any  one  by  name,  or  direct  it  to  a 
person  by  his  official  character.  If  it  is  directed  to  the 
party  by  name,  he  may  execute  it  any  where  within  the 
limits  of  the  jurisdiction  of  the  Magistrates ;  if  it  is  di- 
rected by  the  name  of  office,  it  can  only  be  executed  in 
the  district  where  the  party  is  an  officer.  In  the  first  case, 
the  jurisdiction  given  to  the  constable  is  co-extensive  with 
that  of  the  signing  Justices ;  in  the  secondi  it  is  limited 
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18S3,  to  hi*  ^^^  particular  and  personal  district ;  and  this  seems 
to  me  to  be  obvious  to  common  sense.  If  I,  being  pos- 
sessed of  an  authority  extending  over  a  certain  limit, 
appoint  another,  by  name,  to  exercise  that  authority  for 
me,  i  evidently  mean  to  make  him  my  representative, 
and  to  give  him  a  jurisdiction  equal  to  my  own ;  but 
if  I  appoint  him  by  office,  I  mean  only  to  give  him 
a  jurisdiction  limited  to  his  own  office,  and  inferior  to 
my  own.  The  cases  alluded  to  by  the  Court,  parUcu- 
larly  Regina  v.  Toolqf,  and  Rex  v.  Chandler,  in  my 
opinion,  most  clearly  lay  down  this  rule  of  construc- 
tion, and  i  think  we  are  boimd  to  follow  that  nile  in 
the  present  case. 

Rule  absolute  for  entering  a  verdict 
for  the  defendant* 
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Win  STOIC  B  and  Another  v.  Linn. 


OVENANT  upon  an  indenture  of  apprenticeship.  Declaration 


c 

The  6rst  count  of  the  declaration  stated,  that  on   llth  "P**"  •»  J?" 

.     ,        dcntnre  of  ap* 

Aprils  1820,  by  indenture  made  between  the  plaintiffs,  prenticeihip, 
Thomat  Wimtone  the  elder,  and   Thomas  fVinstone  the  master  cove« 
younger,  of  the  one  part,  and  the  defendant  of  the  other,  "onsfderation 
for  the  consideration  of  QOL  defendant  covenanted  with  ^^  *  preminm 
plaintiffs  that  he  should,  during  the  term  of  four  years,  itract'tbe  ao- 
from  the  date  thereof,  according  to  the  best  of  his  skill  g^^"„"^J  ^/^* 

and  knowledge,  teach,  or  cause  to  be  taught,  the  said  tobacconUt, 

m  Mr    •  .     ■  ^°''  ^**"'^  yc«w, 

T.  fV.  the  younger,  m  the  trade  of  a  tobacconist  as  then  and  to  board 

followed  by  defendant,  and  also  should  find  and  provide  daring  »at  "* 
him  with  suitable  and  sufficient  diet  and  lodging  in  his  ^^^  tene'^l 
dwelling-house,  in  a  like  manner  with  the  rest  of  his  hr  breach  in  the 
mily,  he  the  said  T.  W.  at  all  times  taking  his  meals  with  corenant ; 

S.  A  partica« 
lar  breach  on 
the  IStli  Jaly,  averrlnic  a  refosal  to  initmct  on  that  day  or  at  any  other  time; 
and,  S.  A  similar  breach  as  to  boarding  and  lodging  on  the  same  day,sand  alleging. 
tiMt  on  that  day  the  master  compell^  the  apprentice  to  qnit  the  service,  and 
refused  to  maintain  and  keep  him,  contrary  to  the  effect  of  the  covenant.  Pleas, 
1.  Performance  of  the  coveoanl  until  the  lOth  Jii/y.  t.  Willingness  to  maintain  and 
keep  the  apprentice  daring  the  whole  term,  but  that  from  the  date  of  the  hidentnre 
nntil  the  lOth  Julv  the  apprentice  would  not  truly  and  faithfully  serve  defendant,  nor 
attend  to  his  bnsiness,  but  refnsed  so  to  do,  and  setting  forth  various  acts  of  mis- 
conduct on  his  part  during  the  interval  mentioned,  and  concluding,  that,  on  the  10th 
Ja/y,  the  apprentice,  against  the  orders  of  defendant,  quitted  the  service,  declaring 
llMt  lie  would  never  return  again,  whereby  defendant  was  hindered  and  prevented 
from  performing  his  covenant.  S.  Readiness  to  instruct  and  maintain  according  to 
the  effect  of  the  covenant,  but  averring  neglect  and  refusal  of  apprentice  to  obey 
defendant's  lawful  commands  on  the  lOth  Ja/y,  and  a  refusal  any  longer  to  serve 
him,  and  absconding  on  that  day,  whereby  be  was  prevented  from  performing  his 
covenant.  4.  Averring  a  wrongful  absence  of  the  apprentice  on  the  lOth  JiiZy, 
whereby,  &c. ;  and,  5.  A  denial  that  defendant  had  compelled  the  apprentice  to  quit 
his  service.  Replication  took  issue  on  the  ist  and  5th  pleas,  and  as  to  the  omer 
pleas  there  was  a  confession  of  the  breaches  of  duty  mentioned  therein ;  but  reply- 
ing, that  on  the  iSth  Jv(|fthe  apprentice  retnrned  to  defendant,  and  tendered  and 
offered  himself  to  serve  and  obey  him  according  to  the  indenture,  bat  that  defend- 
ant upon  request  refused  to  take  him  back,  &c.  Demurrer  to  the  replication  to  the 
aeroad,  third,  and  fonrth  pleas,  and  joinder  therein :— Held,  that  covenant  would  lie 
vpon  the  indenture,  notwithstanding  the  misconduct  of  the  apprentice :— >Held.  ali^ 
Chat  there  was  no  departure  or  discontioaance  In  the  pleadings. 

VOL.  I.  Y 
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1823.        defaidant  and  his  finnilji  and  not  with  his  servants;  and 
^^^^        that  by  Tirtue  of  such  indenture.    T.  W^  on   the    12th 
V.  Apru^  in  the  year  aforesaid,  entered  into  defendant  s  ser- 

vice according  to  the  tenor  and  effect  of  the  indenture, 
and  remained  in  such  service  until  the  time  after  men- 
tioned. Averment  of  breaches,  first,  that  although  plain- 
tiffs have  alwajs  performed.  Sec.  defendant  did  not,  nor 
would,  after  the  making  thereof,  to  the  best  of  his  skill, 
teach,  or  cause  to  be  taught,  said  T.  W.  the  said  trade, 
but  wholly  refused  so  to  do*  Second,  that  after,  &c.  to 
wit,  on  the  13th  Julj/^  in  the  year  aforesaid,  defendant 
wholly  refused  then  or  at  any  other  time  to  instruct,  or 
cause  to  be  instructed,  said  T.  fV»  in  the  said  trade. 
Third,  that  defendant  did  not,  nor  would,  after,  &c«  find 
and  provide  T.  W.  with  suitable  and  sufficient  diet  and 
lodging  in  b»  dwelling-house,  &c.  but,  on  the  contrary 
thereof,  on  the  said  13th  July,  forced  said  T.  W.  to  leave 
his  service,  before  the  expiration  of  the  time  agreed  upon 
for  bis  remaining  therein  according  to  the  tenor,  &c.  and 
refused  to  maintain  and  keep  him,  contrary  to  the  tenor, 
8u:«  to  the  damage,  &c.  Pleas,  1.  That  as  to  so  much 
of  the  supposed  breaches  of  covenant  mentioned,  as 
relate  to  not  teaching  said  T.  W.^  and  not  finding  and 
providing  him  with  diet  and  lodgii^  before  the  10th  July 9 
in  the  year  aforesaid,  defendant  says,  that  from  and  after, 
&c.  imtil  the  said  10th  July,  he  did,  to  the  best  of  his 
skill  and  knowledge,  teach,  or  cause  to  be  taught,  said 
T.  W.p  in  the  said  trade,  and  did  also  find  and  provide 
him  with  suitable  and  sufficient  diet  and  lodgii^  in  the 
dwellii^-house  of  defendant,  accordbg  to  the  tenor,  &c. 
concluding  to  the  country.  2.  That  as  to  so  much  of 
the  said  supposed  breaches  as  relate  to  not  teaching  said 
T.  fP.,  and  not  finding  and  providing  him  with  diet  and 
lodging  upon  and  after  the  10th  July,  defendant  says, 
he  was  ready  and  willing  to  teach  him  the  jsaid  business^ 
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and  find  and  provide  him  with  diet  and  lodging  according        1823. 
to  the  indenture,  during  the  whole  of  the  said  term,  but 
he  did  not,  nor  would,  well  and  truly  senre  defendant  as 
an  apprentice  in  his  said  trade,  or  diligently  attend  to  the 
concerns  thereof,    but  afterwards,  to  wit,   on  the  12th 
jlprii,  in  the  year  aforesaid,  and  on  divers  other  days  and 
times,  between  that  day  and  the  lOth  July,  wholly  refused 
so  to  do ;  and  on  one  of  those  days  and  times  said  T»  W. 
did  wilful  damage  to  defendant,  by  damaging  a  cart  of  his 
of  a  large  value,  then  used  by  him  in  his  business ;  and 
said  T.  fF.,  on  several  of  the  days  and  times  aforesaid, 
refused  to  obey,  and  advised  other  servants  of  defendant 
in  his  busuiess  to  disobey  his  lawful  orders,  and  also  re- 
fused to  attend  to  the  lawful  remonstrances  of  defendant, 
made  on  occasion  of  his  mbconduct,  and  treated  him, 
defendant,  with  insult  and  contempt,  and  refused  to  ren* 
der  him  proper  accounts  of  his  monies  from  time  to  time 
entrusted  to  him  as  such  apprentice;  and  that  defendant, 
on  the  said  lOth  July^  ordered  him  to  cast  up  the  day 
books  used  in  his  business,  and  it  was  the  duty  of  the  said 
T.  W^  as  such  apprentice,  so  to  have  done;  but  be  in- 
solently refused  so  to  do,  and,  on  the  contrary  thereof, 
against  the  positive  orders  of  defendant,  absented  himself 
from  his  service,  declarii^,  that  he  never  intended  to  re* 
turn,  whereby  defendant  was  hindered  from  teaching,  and 
from  finding  and  providing  him  with  diet  and  lodging  acw 
cording  to  the  indenture,   as  he  would  otherwise  have 
done,  to  wit,  &c.;  concluding  with  a  verification.    Sd« 
That  defendant  was  always  ready  and  willing  to  teach  said 
T.  W.^  and  also  to  find  and  provide  him  with  suitable  and 
•uflBcient  diet  and  lodging,  according  to  the  tenor,  &04 
but  said  T.  W.  on  the  said  lOth  July  refused  to  obey 
the  lawful  commands  of  defendant,  or  any  longer  to  serve 
bim  as  an  apprentice,  and  of  his  own  accord,  without 
license,  and  against  the  will  of  defendant,  absented  him? 
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1823.        self  from  the  house  and  service  of  defendant,  whereby 
^  ^Jlp*^        defendant  was  hindered  from  performing  his  covenant,  as 
V.  he  would  otherwise  have  done.  &c.;   concluding  with  a 

verification.  4.  That,  on  the  10th  July,  T.  If.,  without 
the  leave,  and  against  the  will  of  defendant,  wrongfully 
absented  himself  from  his  house,  and  firom  his  service 
and  employment  as  an  apprentice,  whereby  defendant  was 
hindered  from  performing  his  covenant;  concluding  with 
a  verification.  And  5.  That  as  to  the  supposed  breach 
of  covenant  relating  to  defendant's  compelling  said  T.  fV, 
to  leave  his  service,  defendant  did  not  compel  him  to 
leave  his  service  in  the  manner  alleged;  with  a  conclusion 
to  the  country.  Issue  on  the  first  and  fifth  pleas,  and  as 
to  the  second,  third,  and  fourth,  plaintiffs  replied,  that 
af^  said  T.  fF.  had  been  guilty  of  the  supposed  miscon- 
duct and  breaches  of  duty,  in  those  pleas  mentioned,  and 
during  the  said  term,  &c.  and  before  the  exhibiting  plain- 
tiffs* bill,  to  wit,  on  the  said  13th  July,  said  T.  W.  re- 
turned to  defendant,  and  tendered  himself  to  serve  him  as 
auch  apprentice,  and  was  then  and  there  ready  and  willing, 
and  offered  to  serve  defendant  then,  and  during  the  residue 
of  the  said  term,  and  then  and  there  requested  defendant 
to  receive  him  as  such  apprentice,  and  to  continue  to 
teach  him  the  said  trade,  and  to  find  and  provide  him  with 
suitable  diet  and  lodging,  in  pursuance  of  the  said  in- 
denture; but  defendant  then  and  there  wholly  refused, 
and  from  thence  hitherto  hath  wholly  refused  to  teach,  or 
cause  him  to  be  taught,  the  said  trade,  8cc.  and  also  to 
find  or  provide  him  with  suitable  and  sufficient  diet  and 
lodging,  according  to  the  said  indenture;  concluding  with 
a  verification.  Demurrer  to  the  replication,  and  joinder 
in  demurrer. 

£.  Laves,  in  support  of  the  demurrer.    The  first  and 
nost  important  question  arising  on  these  pleadings  is. 
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whether,  under  any  circumstances  of  misconduct  on  the        IH23. 
part  of  an  apprentice,  the  master  can  put  an  end  to  the 
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indentures.  If  the  indentures  of  apprenticeship  in  this  _  r 
case  import  a  mutuality  of  obligation  between  the  master 
and  the  apprentice,  it  is  quite  clear  that  this  action  cannot 
be  maintained.  The  contract,  on  the  part  of  the  appren- 
tice, appears  to  have  been  broken,  because  the  replication 
admits  that  the  apprentice  had  been  guilty  of  the  miscon* 
duct  imputed  to  him  by  the  defendant,  whereby  the  latter 
was  prevented  from  performiilg  his  covenant.  The  con- 
dition here  is  mutual,  and  the  contract  as  well  as  the 
consideration  is  entire.  It  has  been  decided,  that  a  mas- 
ter is  not  obliged  to  take  back  an  apprentice,  or  return 
any  part  of  the  premium,  if  he  has  been  guilty  of  such 
misconduct  as  will  have  the  effect  of  preventing  the  mas- 
ter from  performing  his  contract.  In  Cuff  v.  Brown{a) 
it  was  held,  that  if  an  apprentice,  after  serving  a  part  of 
bis  time,  and  without  any  misconduct  on  the  master's 
part,  runs  away  and  enlists  as  a  soldier,  and  afterwards  ia 
willing  to  return,  but  his  master  will  not  receive  him,  yet 
he  is  not  bound  to  return  any  part  of  the  apprentice  fee; 
and  there  Richards,  C.  B.,  said,  ''  May  he  stay  with  his 
master  for  four  years,  and  then  run  away  when  his  ser- 
vices are  become  more  valuable,  and  is  the  master  to  lose 
the  benefit  of  that  service?  There  is  no  contract  to  bind 
the  master ;  for  it  was  at  the  master's  option  to  take  him 
back  or  not.  The  master  performs  his  contract  till  it  was 
put  an  end  to  by  the  apprentice."  lliis  seems  a  de- 
cisive authority;  for  in  the  present  case  the  defendant 
was  ready  to  perform  his  contract,  but  it  was  put  out  of 
his  power  by  the  misconduct  of  the  apprentice,  whose  act 
has  in  fact  dissolved  the  contract.  Unless  it  ia  held,  that 
the  contract  in  this  case  is  entire,  the  consequences  of  a 
contrary  decision  would  be  most  serious,  because  it  would 

be.  competent  fur  the  apprentice  to  absent  himself  until 

(«)  b  Price,  297. 
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J  823.  Ao  1^  ^7  of  die  term,  and  then  come  to  the  master  and 
"^"^^  insist  upon  his  right  to  maintain  an  action  for  the  breach 
r.  of  covenant  in  not  teaching  and  maintaining  him.     It  is  a 

clear  principle  of  law,  that  where  the  performance  of  the 
contract  is  prevented  by  one  of  the  contracting  parties,  he 
cannot  complain  of  its  non-performance,  lliis  principle 
is  recognized  in  an  anonymous  ca8e(a),  which  was  an 
action  of  covenant  against  an  apprentice  for  leaving  his 
master's  service;  and  Holt,  C.  J.  held,  that  if  a  master 
licensed  his  apprentice  to  leave  him,  he  cannot  afterwards 
recal  that  license.  That  case  is  the  converse  of  this  case; 
for  here  the  apprentice  has  left  the  service  of  his  master, 
expressing  his  intention  not  to  return  f^in,  and  upon  the 
same  principle  he  cannot  maintain  the  present  action,  on 
account  of  the  mutuality  of  the  condition.  In  Kentiyston 
▼•  Presian{b),  Lord  Mansfield  laid  it  down,  that  if  one 
party  b  ready,  and  offers  to  perform  his  part  of  the  con- 
tract, and  the  other  refuses  or  neglects  to  perform  hb, 
he  who  is  ready,  and  offers,  has  fulfilled  his  engagement^ 
tad  may  maintain  an  action  for  the  default  of  the  other. 
It  follows  from  this,  that  unless  he  has  so  fulfilled  his  en* 
gagement,  he  cannot  maintain  any  action.  In  the  present 
case,  the  defendant's  performance  of  the  covenant  is  pre* 
vented  by  the  act  of  the  apprentice.  Another  authority 
in  support  of  the  principle  already  mentioned  is  1  RoL 
jtbr.  445,  where  it  is  held,  that  if  ^.  be  bound  to  B. 
and  the  condition  is,  that  the  son  of  jf.  shall  serve  JB.  for 
seven  years,  if  B.  take  the  son  into  his  service,  but  after* 
wards  during  the  term  command  him  to  go  from  him,  the 
obligation  is  not  forfeited.  That  is  the  converse  of  the 
present  case.  So,  in  the  case  of  Holcombe  v.  Hewion{c), 
it  was  held  that  assumpsit  will  not  lie  against  a  publi- 
can for  not  taking  his  beer  of  a  brewer,  if  the  brewer  do 
not  contmue  to  supply  good  beer.    This  case  is  distin- 

(«)  6  Mod.  70.  (6)  Doog.  691.  (c)  S  CsMpb.  S9U 
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lart.    There  the  cootract  was  not  entire  or 
there  was  a  liberty  giveo  to  buy  malt  of  others,  and  the  «. 

plea  did  not  connect  the  malt  purchased  with  the  orders* 
The  statutes  concerning  apprentices  (6),  have  no  bearing 
upon  this  case,  and  are  indeed  entirely  oat  of  the  ques- 
tion; for  if  the  Justices  have  jurisdiction  over  this  matter^ 
it  is  clear  that  the  plaintiff  never  could  stie  the  defendant 
for  damages  (c>  Gray  v.  Cookton.  There  is  no  dis* 
tinction  in  principle  between  a  contract  by  parol,  and  • 
contract  under  seal,  because  if  misconduct  of  an  ordinary 
servant  will  dissolve  the  one,  it  will  have  the  same  effect 
in  the  case  of  master  and  apprentice.  If  this  be  so,  thero 
are  several  nisi  prius  cases  in  point.  RobinMon  v.  Himd^ 
mam{d)f  Spain  v.  Jrnoii(e)t  WUlianu  v.  Rke(f).  This 
is  an  action  upon  a  common  law  contract  for  damages, 
and  it  must  be  construed  by  the  rides  applicable  to  other 
cases  of  the  like  nature.  This  then  being  an  entire  and 
indivisible  contract,  it  is  clear  that  the  breach  of  it  by  the 
apprentice  deprives  him  of  bis  right  of  action.  The  d»» 
feudant  in  this  case  does  not  at  bis  own  peril  undertake^ 
at  all  events,  to  teach  the  apprentice,  because  that  must 
depend  upon  whether  the  apprentice  will  be  taught  or 
not.  The  apprentice  having  so  misconducted  himself  as 
to  put  it  out  of  the  power  of  the  master  to  perform  his 
contract,  the  latter  is  discharged  of  all  liability(g).  Sup« 
posing  these  objections  to  the  merits  of  the  action  be  nol 
available,  there  are  objections  to  the  pleadings  io  point 

(«)  6Tannt.  154.S.C.lMsnh.  (g)  See  Bemrd  v.  Wmilum^  1 

M».  East,  6t9.    DfUu  rf  8t.  AOmm  v. 

(6)  5  Elis.  c.  4.  and  to  Qeo.  s.  TAirrf,  1  H.  BL  STS.    CtMpMlf. 

c.  19.  Jimet,  6  T.  R.  570.  EUckU  y.AU 

(0  16  Eait,  15.  fAnami^  10  East,  S95.    JUid^r. 

(d)  S  £tp.  135.  PetmbeHoitf  1  Etp.  S5.    JMCf  v. 

(O  f  Stark.  to6.  Barday^  t  Doog.  $94.      Amrn. 

(/)  t  Geo.  4.  Middlesex  Sit-  6  Mod.  76. 
tiugs. 
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1823.  of  form,  which  will  entitle  the  defeudant  to  judgment  on 
demurrer,  first,  the  declaration  assigns  a  general  breach 
of  covenant  from  the  time  of  the  execution  of  the  in- 
dentures until  the  Idth  of  July*  Upon  this,  issue  is  Uken. 
But  the  replication  admits  that  there  was  no  breach  pre* 
irious  to  that  day,  therefore  there  is  a  discontinuance  of 
the  action,  which  will  entitle  the  defendant  to  judgment. 
The  discontinuance  is  as  to  the  not  teaching  and  maintain- 
ing from  die  10th  to  the  13th  of  July.  The  declaration 
and  issue  on  the  first  plea  is  as  to  the  teaching  and  main- 
taining before  the  10th  ot  July*  The  rule  is»  that  the 
plaintiff  must  follow  up  his  entire  demand  throughout  the 
whole  of  the  suit ;  and  if  any  part  of  it  be  discontinued 
in  pleading,  it  is  a  discontinuance  as  to  the  whole  (o),  for 
there  does  not  continue  to  be  the  same  demand,  which 
the  plaintiff  set  forth  in  his  declaration.  Gilberts  Com* 
mon  Pleas,  158.  Judgment  must  be  given  against  the 
plaintiff  if  there  be  a  discontinuance  as  to  the  subject-mat- 
ter of  the  cause,  or  the  parties,  on  demurrer  to  the  repli- 
cation, though  the  defendant's  plea  be  bad.  Tippet  v* 
May  (6).  Then,  secondly,  the  plaintiff's  replication  is  a 
departure  from  his  declaration.  The  declaration  states 
a  continuance  in  the  service  mitil  the  13th  of  July,  and 
the  action  is  for  forchig  him  to  quit  the  service  on  that 
day,  and  the  replication  is  for  refusing  to  take  him  back 
when  he  returned.  This  is  clearly  a  departure,  llie  de» 
claration  states  the  plaintiff^s  continuance  in  the  service 
until  the  13th  July,  and  his  performance  of  the  inden- 
ture; but  the  replication  admits  the  contrary,  lliis  also 
is  groimd  for  general  demurrer,  as  matter  of  substance. 
Hiblet  V.  Smith  (c>  Then  the  plaintiff  concludes  with  a 
general  prayer  of  damages  for  the  breaches  of  covenant 

(«)See  HvHm  t.  Memtk,    5         (0  4  T.  R.  50i.  S  Saaad.  84  d. 
T.  R.  507.  BOtb. 

ip)  1  Bos.  tk  Pttl.  411. 
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pleaded  to,  whereas  he  should  have  new  assigned.     Scoti        ia28. 

w.  Dixon  {a).    These  are  ohj<;ctions  available  on  general  ^  "^^^^^ 
deoiurrefj  and  therefore  the  defendant  is  entitled  judg-  v. 

neut. 

Chiiiy,  contrfly  was  stopped  by  the  Court. 

BaylbYi  J. — I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.     First,  as  to  the  technical  objec- 
tions to  the  pitadings,  I  think  there  is  no  ground  for  coih 
tending  that  this  is  a  departure,  because  a  departure  is 
where  the  party  rests  h'ln  case  in  the  replication  upon  a 
different  ground  from  that  iu  the  declaration.    The  repli- 
cation is  to  fortify  and  support  the  declaration,  and  not  to 
depart  from  it.     Here  the  declaration  alleges  that  the  de- 
fendant forced  the  apprentice  to  depart  from  his  service. 
The  defendant  in  his  plea  states,  that  the  apprentice  had 
disobeyed  his  orders.     The  replication  is,  that  the  ap« 
prentice  was  willing  to  go  back  into  the  service,  but  the 
defendant  would  not  take  him  in  again.    That  is  forcing 
bim  to  continue  away  afterwards.    The  substance  of  the 
declaration  is,  forcing  him   to  absent  himself;  and  the 
replication  states  the  mode  in  which  he  was  forced.  There 
ia  therefore  no  ground  for  the  first  objection  in  point  of 
form.    I  am  of  the  same   opinion  with  respect  to   the 
aupposed  discontinuance.    A  discontinuance  may  be  where 
the  plaintiff  claims  by  his  declaration  more  than  he  insists 
upon  in  his  replication,  as  where  he  narrows  his  right,  and 
claims  less  than  what  he  sets  out  with  in  his  declaration; 
but  then  it  must  be  shewn  most  clearly,  that  in  the  repli- 
cation  the  claim  is  narrowed,  before  that  ground  of  ar- 
gument can  avail.     Here  the  declaration  complains  that 
the  defendant  did  not  teach  and  feed,  and  did  not  suffer 
the  apprentice  to  continue  in  his  service.    The  allegation 

(«)  8  Will.  4.    1  Sauod.  299  a.  and  6  Mod.  70. 
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is,  **  that  after  the  making  of  the  indenture,  to  wit,  on 
the  ISth  July 9  defendant  wholly  refused  to  instruct  and 
maintain  him,  and  forced  him  to  go  away/'  That  breach 
is  not  in  its  nature  entire,  and  continuing  during  the  whole 
period  from  the  time  when  the  indenture  was  made,  until 
the  period  during  which  the  indentures  were  to  continue. 
It  is  divisible,  and  requires  no  period  of  time  to  be 
pointed  out  to  sustain  the  breach.  If  the  plaintiff  can 
prove,  during  any  period  comprehended  within  the  m^ 
dentures,  a  refusal  to  instruct,  a  refusal  to  feed,  or  a 
forcing  to  depart,  he  is  entitled  to  recover  in  this  action  ; 
and  the  fallacy  of  the  argument  in  this  case  is,  in  as* 
suming  that  it  is  an  entire  claim  for  the  whole  period 
of  time,  the  fact  being,  that  it  is  a  divi«b?e  claim  as 
to  any  period  of  time.  The  replication  does  not  discon- 
tinue, but  supports  the  claim.  In  his  declaration  tbe 
plaintiff  alleges  a  particular  breach  respecting  part  of 
tbe  time,  but  in  his  replication  he  shews  more  point- 
edly what  period  of  time  he  means.  Upon  the  main 
question,  I  am  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment.  The  question  is,  whether  the  acts  of  die* 
obedieiKe  on  the  part  of  the  apprentice  set  forth  in  the 
plea,  entitle  the  master  to  cancel  the  indentures,  or  wbe* 
ther,  if  the  apprentice  offers  to  return  to  tbe  service,  be 
is  not  bound  to  receive  him,  it  not  being  stated  in  any  part 
of  the  pleadings  that  he  had  been  absent  for  an  unreason- 
able length  of  time.  This  is  an  action  upon  an  indenting 
by  which  the  father  and  the  infant  bind  themselves  that 
tbe  latter  shall  serve  tlie  defendant  for  fotu*  years,  and  tbe 
master,  on  his  part,  covenants  that  lie  will,  during  that 
time,  teach  and  maintain  the  infant.  That  is  an  absolute 
covenant  on  his  part.  Whether  there  are  any  other  cove- 
nants on  the  part  of  the  father  and  son  does  not  appear 
upon  tliis  record.  Covenants  of  this  nature  are  not  pre* 
cedeut  aud  dependant,  but  mutual  and  iudepeadant.    If 
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the  apprentice  refuses  to  perform  his  covenants,  the  niaa* 
ter  has  a  right  to  claim  compensation  against  the  father 
for  any  damage  sustained  thereby;  so  if  the  master  does 
not  do  his  duty,  he  is  also  liable  to  an  action  at  the  suit 
of  the  father.  In  answer  to  the  breach  of  covenant  now 
declared  upon,  the  master  relies  upon  three  different  pleas. 
The  first  is  in  substance,  that  the  apprentice  was  guilty 
of  disobedience,  and  had  absented,  and  wholly  withdrawn 
himself  from  the  service  of  his  master,  accompanied  with 
a  declaration  that  he  never  intended  to  return.  Now,  if  the 
apprentice  had  continued  absent  from  the  period  of  time 
in  the  plea  mentioned,  down  to  the  end  of  the  term,  of 
oourse  neither  his  father  nor  himself  could  have  main* 
lained  any  action.  The  second  and  third  pleas  do  not 
carry  the  case  in  any  respect  farther  than  the  first.  The 
replication  is,  that  after  the  son  had  been  guilty  of  the 
acta  of  disobedience  stated,  the  son  had  voluntarily  re* 
tamed,  and  tendered  and  offered  himself  to  serve  and 
obey  the  defendant  during  the  residue  of  the  term,  but 
the  defendant  refused  to  receive  him.  I  have  had  some 
doubt  whether  the  replication  ought  not  to  have  alleged 
that  the  offer  to  return  was  within  a  reasonable  space  of 
time,  so  as  to  throw  upon  the  defendant  the  obligation 
of  taking  the  apprentice  back  again,  but  no  difliculty  ia 
that  respect  has  been  pressed  in  argument,  and  I  am 
mclined  to  think^  that  if  the  defendant  meant  to  contend 
that  there  bad  been  an  unreasonable  interval  between  the 
period  when  the  apprentice  departed,  and  that  when  be 
offered  to  return,  it  should  have  been  by  way  of  rejoinder. 
Now,  does  disobedience  of  orders,  or  do  any  of  the 
other  acts  mentioned  in  the  pleas,  entitle  the  master  to 
pot  an  end  to  the  contract?  I  thuik  not.  These  are  the 
nets  of  an  infant.  No  consent  on  his  part  to  put  an  end 
to  the  contract  will  be  valid  for  that  purpose*  His  con* 
sent  will  not  be  suflScient.    If  the  apprentice  has  been 
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1B-23.        guilty  of  disobedience  of  orders,  temporary  absence  with* 
^,  "^^        out  leave,  or  olher  acts  of  misconduct,  these  are  matters 
r.  for  Munich  provision  might  have  been  made  by  covenants 

entered  into  at  the  time  the  indenture  was  executed.  There 
is  no  case  which  says  that  the  master,  for  such  conduct, 
shall  be  entitled  to  put  an  end  to  the  contract*  Agreeing 
that  we  are  at  liberty  to  construe  this  contract  indepen- 
dently of  the  statutes  concerning  apprentices,  still  I  think 
the  existence  of  those  statutes  evidently  shews,  that  witliout 
the  provisions  therein  contained,  the  parties  could  not 
of  their  own  act  dissolve  such  a  contract.  Upon  the 
whole,  it  appears  to  me  that  mere  misconduct  on  the 
part  of  the  apprentice,  does  not  entitle  the  master  at 
once  to  put  an  end  to  tlie  indentures.  One  or  two  nisi 
prius  cases  have  been  pressed  upon  our  consideration, 
but  those  refer  to  the  ordinary  relation  of  master  and  ser- 
vant,  which  differs  very  materially  from  the  case  of  master 
and  apprentice.  In  general  a  premium  is  given  with  an 
apprentice  to  the  master,  in  consideration  of  teaching 
and  maintaining  him  during  the  term  stipulated.  But  in 
the  ordinary  relation  of  master  and  servant  there  is  a  con- 
dition implied  from  the  very  nature  of  the  contract,  that 
if  no  definite  period  is  fixed,  it  is  to  continue  until  there 
shall  be  a  reasonable  notice  given,  provided  the  party  shall 
so  long  behave  himself  well.  Such  a  condition  is  moat 
reasonable,  because  die  contract  is  to  be  a  contract  of 
service,  and  of  service  only,  moving  from  the  servant  to 
the  master.  It  would  be  most  unjust  to  cast  on  the  mas- 
ter the  obligation  of  continuing  under  his  roof,  and  paying 
wages  to,  a  servant,  who  will  not  continue  to  perform 
that  duty  which  the  master  has  stipulated  that  he  shall 
perform.  That,  however,  is  not  the  case  of  a  mutual 
and  independant  contract,  such  as  an  indenture  of  appren- 
ticeshij);    and  for  these  reasons  it  appears  to  me  that 
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tfiese  pleat  are  bad,  aud  consequently  that  the  plaintiff  is         1823. 
entitled  to  judgment. 


HoLROTD,  J. — I  am  of  the  same  opinion.  The  ob- 
jections taken  to  the  technical  forms  of  the  pleadings  in 
this  case  have  been  fully  answered  by  my  Brother  Baylej/, 
and  I  agree  fully  in  the  reasons  he  has  offered  why  they 
are  not  tenable.  As  to  the  general  question,  it  appears 
to  me,  that  the  cases  which  have  been  cited  with  reference 
to  the  contract  between  mat»ter  and  servant,  are  not  ap« 
plicable  to  the  present  case.  In  contracts  of  that  nature 
the  servant  is  to  perform  his  service,  in  consideration  of 
¥rhich  the  master  is  to  maintain  and  pay  him  wages.-— 
The  performance  of  service  in  a  due  and  proper  manner 
is  the  consideration  and  the  sole  consideration  for  the 
master  maintaining  aud  paying  him  wages ;  and  the 
moment  he  ceases  to  perform  this  obligation,  the  con- 
sideration fails.  If  he  misconducts  himself  he  may  be 
discliarged,  and  the  master  may  refuse  to  pay  him  his 
wages  if  he  does  not  earn  them.  The  case  of  master  and 
apprentice  is  different.  That  is  not  a  case  where  certain 
duties  are  to  be  performed  by  tlie  servant,  for  which  a  com- 
pensation is  to  be  paid  by  the  master.  An  indenture  of 
apprenticeship  is  a  contract  for  the  instruction  of  a  young 
person  in  a  trade  or  business — a  person  who  is  to  K>e 
protected  against  his  own  improvident  acts,  not  being  $ui 
juris,  and  over  whom  the  master  has  a  higher  control 
than  over  a  servant.  The  case  of  master  and  apprentice 
therefore  stands  upon  a  very  different  footing ;  and  at  the 
same  time  it  is  to  be  observed,  that  when  an  apprentice 
is  placed  out,  a  premium  b  usually  paid  to  the  master 
for  instruction.  Here  a  premium  of  90/.  was  paid  with 
the  apprentice.  The  master,  on  his  part,  enters  into  a 
covenant  to  instruct  or  cat\se  him  to  be  instructed.  On 
the  part  of  the  master,  that  it  is  also  a  covenant  for  pro- 
tection during  the  period  of  the  apprenticeship;  it  gives 
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11123.  him  a  right  of  control  over  the  youth,  in  order  that  hif^ 
instruction  may  be  efFectual.  The  argument  urged  on 
behalf  of  the  defendant,  if  effect  were  given  to  it,  would 
leave  the  apprentice  wholly  unprotected,  and  the  moment 
be  was  bound,  would  leave  him  at  liberty  to  do  what  he 
pleased,  notwithstanding  the  indentures.  I  do  not  mean 
to  say  that  the  fother  might  not  be  responsible  for  any 
breach  of  covenant  to  be  performed  by  his  son,  but 
that  the  indenture  is  to  be  void  for  his  misconduct,  is  a 
proposition  which  I  think  cannot  be  maintained.  The 
misconduct  of  the  apprentice  in  not  obeyiug  the  lawful 
commands  of  the  master  cannot  itself  be  considered  as 
putting  an  end  to  the  indentures,  and  unless  it  is  to  have 
that  effect  by  releasing  the  master  from  his  covenants,  the 
present  action  is  clearly  maintainable.  The  statute  of 
Elizabeth  applies,  1  think,  very  strongly  in  argument  upoo 
the  present  occasion.  I  admit  that  this  case  is  to  be 
considered  in  the  same  way  as  if  that  act  had  not  been 
passed;  but  it  goes  to  shew,  that  notwithstanding  any 
misconduct  on  the  one  side  or  on  the  other,  covenants  of 
this  description  are  good  in  point  of  law ;  and  if  so^  they 
are  good  for  the  purpose  of  maintainiug  this  action.  The 
provisions  of  that  statute  enable  the  master  or  the  appren- 
tice to  complain  before  a  Magistrate  for  misbehanour,  or 
any  cause  of  complaint,  on  the  one  side  or  the  other,  and 
authority  is  given  to  the  Magistrate  to  vacate  the  indenture 
if  he  thinks  proper.  That  authority  so  vested  in  the 
Magistrate  shews  what  the  idea  of  the  Legislature  was  in 
passing  tliat  statute,  namely,  that  misconduct  on  the  one 
side  or  on  the  other,  stated  generally,  would  not  put  an 
end  to  the  indentures.  I  am  therefore  of  opitiion,  that 
this  action  is  maintainable. 

Bbst,  J. — ^The  objection  taken  on  the  ground  of  a 
departure  has  been  fully  answered  by  my  Brother  Baylejf. 
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Frbm  the  great  gravity  with  which  the  argtiment  upon  the 
general  question  was  put,  and  the  zeal  with  which  it  was 
enforced,  I  was  alarmed  lest  we  should  be  compelled  to 
pfonottnce  one  of  the  most  unjust  judgments  ever  given 
in  a  Coart  of  Justice.  What  is  this  case  ?  An  indenture 
of  apprenticeship  has  been  entered  into,  upon  the  execu- 
tion of  which  the  master  has  received  a  premium  of  90/. 
The  apprentice  goes  under  his  master's  protection.  There 
it  bad  conduct  on  the  part  of  the  apprentice  stated  and 
not  denied.  That  bad  conduct  terminates  in  the  appren- 
tice going  away  from  his  master's  house  on  the  10th  of 
Jufyf  and  remaining  absent  two  days;  and  on  the  1 3th 
he  returns  again,  and  offers  to  continue  in  the  service  and 
conduct  himself  dutifully.  It  is  argued  that  the  apprentice 
having  improperly  conducted  himself,  and  having  gone 
away  with  the  declaration  that  he  would  not  return,  he 
was  from  that  moment  put  out  of  the  protection  of  his 
master,  and  ceased  to  have  any  claim  upon  him  for  any 
portion  of  the  90/.,  or  to  have  any  right  to  call  upon  him 
for  any  -forther  instruction.  If  that  were  law,  it  would 
be  the  most  ni\just  law  ever  propounded  in  a  Court  of 
Justice;  but  that  is  not  the  caae.  If  the  apprentice 
misconductB  himself,  the  master  has  a  remedy  against  the 
lather  in  an  action  of  covenant  upon  the  indenture,  and 
nay  recover  a  compensation  in  damages  for  any  mjury  he 
has  received;  but  the  misconduct  of  the  apprentice  is  not 
to  be  considered  a  dissolution  of  the  contract.  I  agree 
with  my  Brother  Holroyd,  that  if  the  argument  which 
has  been  urged  in  this  case  be  right,  there  would  be  no 
occasion  for  the  jurisdiction  which  the  Legislature  has 
vested  in  Magistrates  and  Chamberlains  upon  such  sub- 
jects. I  think  the  strongest  argument  is  to  be  drawn 
from  the  jurisdiction  thus  given  to  Magistrates,  that  the 
misconduct  of  the  apprentice  b  not  of  itself  sufficient 
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1B23.         to  dissolve  such  a  contract,  becau^  all  this  care  of  the 
Legblature  upon  the  subject  would  have  been  unnecetsarj. 


Winston  I 


Linn. 


9.  if  by  an  act  of  imprudence  on  the  part  of  the  apprentice 

bis  indentures  were  to  become  void.  What  would  be  the 
consequence  of  sanctioning  the  argument  which  has  been 
urged  in  tliis  case?  If  an  absence  of  three  days  would 
be  sufficient  to  vacate  the  indentures,  an  absence  of  a 
single  hour  would  be  sufficient;  and  if  a  boy  of  fifteen 
years  of  age  is  guilty  of  a  single  act  of  misconduct,  the 
master  would  have  a  right  to  turn  him  away;  and  al- 
though the  parents  should  pay  with  him  a  fee  of  500/., 
the  master  would  have  a  right  to  keep  the  whole.  To 
hold  such  a  doctrine  as  that  would  produce  the  grossest 
injustice.  But  it  is  said  in  this  case  that  the  absence  of 
the  boy  prevented  the  master  from  teaching  him.  If  the 
boy  had  been  so  long  away  that  the  master  could  not 
teach  him,  and  an  action  were  brought  against  the  master, 
then  he  would  have  good  reason  for  saying,  ''  I  would 
have  taught  your  son,  but  he  absented  himself  so  long, 
and  so  misconducted  himself,  that  it  was  impossible  for 
me  to  do  my  duty."  In  such  a  case  as  that,  the  master 
would  have  a  good  defence  to  the  action ;  but  that  is  not 
the  present  case.  Here  the  absence  was  no  more  than 
two  or  three  days  out  of  four  years.  The  master  was 
bound,  unless  he  was  released  by  the  Magistrates,  to  take 
the  apprentice  back,  and  if  he  continued  to  misconduct 
himself,  to  endeavour  to  reclaim  him,  and  to  enforce  upon 
him  the  necessity  of  acting  more  properly  during  the  re- 
mainder of  his  time,  in  order  that  he  might  supply  the 
want  of  that  instruction  which  he  had  lost  on  account  of 
previous  disobedience  to  his  orders.  This  is  the  case  of 
a  contract  by  deed,  not  put  an  end  to  by  either  of  tlie 
parties,  and  that  circumstance  distinguishes  the  case  from 
the  authorities  which  have  been  cited,  where  the  party 
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pleads  ill  excuse  non^perforuiance  of  the  duty  required*  to        1823. 
be  performed   by  the  party  who  complains.     Here  the         ""^^"^ 

WlNfTOHK 

defendant  has  not  been  prevented  from  doing  his  duty,  r. 

mnd  therefore  he  is  bound  to  take  the  apprentice  back 
and  perform  his  covenants. 

Judgment  for  the  plaintiff. 


Link. 


The   King   v.   The   Mayor,    Aldermen,    and    Capital 
Burgesses  of  the  Borough  of  Sudbury. 

U  PON  an  appeal  against  a  poor  rate  for  the  hamlet  Where  a  cor- 
of  Ballingdoti,  in   the   county  of  Essex^  it   being  ob-?  JStUilJ'oV^a"' 
jected  by  the  defendants   that  they  were  rated  for  pro-  ""•y®'"*  ■W«"'- 

•*  "^  •'  '^      .  men,andtwen- 

perty  which  they  did  not  occupy,  the  Sessions  confirmed  ty-^o"''  cnplul 

■  ••  t  ••<»i'/-i  t       bnrgeMe»,  was 

the  rate,  subject  to  the  opmion  of  this  Court  upon  the  neised  in  fee  of 
followinir  mqp- certain  pwtnre 

loiiownig  case . —  ^^^^^^  ^„^j  ^^ 

Richard  de  Clare.  Earl  of  Gloucester,  about  the  year  Point<*«l  •, 

'  ''         ranker  to  keep 

1£50,  granted  certain  pasture  land  called  Porimans  the  keys  of  the 
Croft,  in  the  hamlet  of  Ballingdon^  to  ''  his  burgesses  the  ditclies, 
and  whole  commonalty  of  Sudbury  \'*  and  Charles  the  Se-  fjjjj^^lm^* 
cond,  by  his  charter,  under  which  the  corporation  exists,  poand  cattle 
confirmed  the  said  grant  to  the  mayor,  aldermen,  and  ^c;  and  by 
burgesses.    This  land  is  inclosed,    and  the  corporation,  ordere  and 

which  consists  of  a  mayor,  six  aldermen,  and  twenty-four  Decrees  rcgn- 

.    ,  .  .   .  .  ,  r  lationn  were 

capital  burgesses,  appomt,  and  have  always,  withm  the  annually  made 
.•  ^  !•  •  -   .    1  I      *        11    ■   conceminstho 

time  of  livmg  memory,  appointed  a  person,  who  is  called  right  of  com- 

mon  to  be  ex« 
ercined  by  the 
freemen,  ai  to  the  nnmber  of  their  cattle  to  be  turned  on,  the  time  to  be  turned  on, 
and  the  price  to  be  paid  for  each  head,  which  price  was  always  paid  by  the  free- 
men exercising  the  right«  to  the  treasurer  of  the  corporation,  and  which  money,  after 
deducting  the  expense  of  management,  was  distributed  among  the  poorer  burgesses, 
^ho  ImkI  tto  cattle  to  depasture :— Held,  that  the  corporation  were  liable  to  be 
rated  to  the  poor  as  occupiers  of  the  land  in  question,  within  the  meaning  of 
4S»£ltf.c.«. 

VOL.  I.  Z 
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1823.        ^  ^be  ranger  of  the  commons/'  to  keep  the  keys  of  the 

^^^^^^        gates,   clean  the  ditches,  preserve  the  fences,    impound 

V.  cattle  trespassii^,  and  do  other  acts  of  a  similar  descnp- 

called  a  Court  of  Orders  and  Decrees,  annuallj  made 
such  regulations  concerning  the  commons  as  they  thought 
proper,  and  given  a  public  notice  of  them  by  the  com- 
mon crier;  and  for  the  year  ^hen  the  rate  in  question 
was  imposed,  the  order  declared  that  every  burgess  who 
had  a  right  to  turn  his  cattle  to  feed  on  the  common, 
should  put  on  two  head  of  cattle,  and  no  more,  on  Port- 
tnarts  Croft.  It  then  proceeded  to  appoint  the  day  when 
the  cattle  should  be  turned  on,  and  to  fix  the  price  for 
each  head  of  cattle,  which  price  is  always  paid  by  the 
freemen  exercising  this  right  (who  amounted  in  the  year 
in  question  to  more  than  one  hundred)  to  the  treasurer 
of  the  corporation.  The  mayor,  aldermen,  and  capital 
burgesses  being  resident,  enjoy  the  same  right  upon  the 
same  terms,  and  some  of  them  also  exercised  it  during 
the  year  in  which  the  rate  was  made,  llie  cattle  are 
branded,  when  turned  on,  by  the  ranger.  The  whole  of 
the  money  thus  paid  to  the  treasurer,  after  deducting  the 
expenses  incident  to  the  management  of  the  land,  is 
distributed  among  the  poorer  burgesses  who  have  a  right 
of  depasturing  cattle,  but  do  not  exercise  it  on  account 
of  their  poverty.  The  mayor,  aldermen,  and  capital 
burgesses,  were  rated  in  their  corporate  capacity  as  the 
occupiers  of  Portman^s  Croft.  The  questions  for  the 
opinion  of  the  Court  are,  whether  there  was  a  rateable 
occupation  of  Portman*s  Croft ;  and  if  there  was,  whe- 
ther the  corporation,  or  the  individuals  who  depastured 
their  cattle  upon  it,  were  liable  to  be  rated. 

Wal/ord  {mih  whom   vms  Bradrick),  in  »iipport  of 
the  order  of  Sessions,  contended^  that  the  rate  was  well 
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made   upon   the  present  defendancs^   and  thai  they  were*       lBi3. 
ocGupters  of  Poriman'a  Croft  within  the  meaning  of  the     «u,^J^^,j 
word,  as  used  in  the  sut  43  EHz.  c.  8.     He  relied  upon  v. 

Rex  t.  Tewketbury{a),  as  a  case  not  distinguishable  from    of  Sui>BuaT«, 
die  presenti  and  consequently  that  the  select  body  of  the 
corporation  of  Sudbury  were  to  be  considered  as  trusteea, 
for  the  benefit  of  the  whole,  and  were  therefore  rateable 
in  this  instance. 

He  was  stopped  by  the  Court;  and 

Knox  was  called  upon  to  support  the  rule  for  quaslK 
ing  the  order  of  Sessions.  It  is  not  contended  that  a 
corporation  may  not  be  rated.  Rex  v.  Gardner (b);  nor 
will  any  question  arise  in  this  case  upon  the  rateability 
of  rights  of  common,  Rex  v.  Derungham{c)\  the  land' 
upon  which  the  rate  is  imposed  being  the  soil  and  free- 
bold  of  the  corporation,  though  inclosed  pasture.  The 
pomt  to  be  decided  is,  whether  there  was  a  beneficial 
occupation  by  the  corporation  as  a  body,  or  by  particular 
individuals  only,  who  were  members  of  the  corporation. 
In  the  first  case,  it  is  admitted,  that  the  rate  is  properly 
imposed;  but,  in  the  second  it  cannot  be  supported. 
The  King  v.  Wat9on{d)  appears  to  hare  settled  the  ques- 
tion. There,  certain  lands  belonging  to  the  corporation 
of  Huntingdon  were  depastured  by  such  of  the  corpora- 
tors as  chose  it,  according  to  a  stint  annually  fixed  by  the 
mayor,  for  which  they  paid  a  regnlated  price,  which 
was  divided  among  those  members  of  the  corporation  who 
did  not  stock.  The  Court  were  unanimously  of  opiniosi 
that  those  individuals  should  be  rated,  and  not  tfie 
corporation,  because  the  actual  beneficial  occupation  waa 
in  them,  for  which  they  paid  a  pecuniary  compensation. 

(a)  ts  East,  155.  (c)  7  T.  R.  671. 

(5)  Cowp.  79.  (rf)  5  T.  R.  480. 

Z  2, 
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1823.        The  King  v.  Tewkesbury  {a)  has  been   pressed  strongly 
on  the  other  side,  but  the  facts  are  different;  and  the 


o.  case  of  Rex  v.  Watson  is  not  only  recognized  in  it,  but, 

«fSoDBoaT?  ^®  decision  is  distinctly  sustained.     In  the  Tewkesbury 

case,   the  trustees  were   nothing  more   than  agisters  of 
cattle;  they  took  in  the  cattle  of  strangers  at  a  certain, 
sum  per  head,  which  is  a  very  common  mode  of  occu- 
pying   pasture    land.     They   were,    therefore,  properly 
rated,  and  not  the  owners  of  the  dattle.     But  here  the 
corporation  of  Sudbury  can,  in  no  sense,  be  said  to  be 
agisters;   a  portion  of  its   members   occupy  their  own 
land,  paying,  as  in  the  Huntingdon  case,  a  consideration 
to  those   who  do  not  stock.    The  appointment  of  the 
ranger  by  the  corporation  cannot  affect  the  occupation; 
the  services  performed   by  him  yield  no    benefit  to  the 
corporation  as  a  body;  that  arises  from  the  laud,  though, 
the  individuals  who  stock  it  derive  advantage  in  the  in- 
crease and  preservation  of  the  herbage  from  his  superin- 
tendance  of  die  pastures.     It  is  very  common  to  permit 
officers  of  corporations  to  occupy  portions  of  the  cor- 
poration property  for  corporation  purposes;  but  it  has 
been  always  holden,  that  such  officers  have  been  rateable 
to  the  full  amount  of  their  actual  beneficial  occupation, 
and  not  the  corporations,  and  these  decisions  have  never 
been  questioned*    The  doctrine  of  an  implied  occupation 
has  hitherto  never  been  admitted.    The  argument,    ab 
isscoHveniente  (from  the  large  number  of  occupiers)  was 
uilged  in  Rex  v.  Watson ;  for  there  were  eighty  persons 
entitled  to  stock.    It  would  certainly  be  more  desirable, 
io  many  instances,  to  rate  the  landlord ;  but  the  statute 
makes  such  only  liable,    as  are  also  occupiers.     The 
number  of  occupiers,  therefore,  however  large,  cannot 
change  the  liability.    It  is  in  respect  of  occupation  only 
that  a  landlord  can  be  rated.     But  it  is  said  the  test 

(a)  IS  East,  155. 
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of  occupation  is  the  right  of  maintaiaing  trespass.  This  1828* 
pcMiit  was  adverted  to  in  Rex  v.  fVaison,  and  an  opinion  -^^'^T' 
expressed  by  Lawrence,  J.   that  the  corporation  could  «. 

not  bring  that  action,   but  that  the  individuak  might,  of Sudboby* 
who  were  in  the  actual  and  exclusive  enjoyment  of  the 
pasture  under  the  stint.    For  these  reasons  the  order  of 
Sessions  must  be  quashed. 

Batlby,  J. — ^The  case  of  Rex  v.  Watson  differs  from 
the  present  in   two  particulars,  first,  it  was  considered 
in  that  case,  that  the  individual  who  turned  on,  had  the 
exclusive  occupation  and  enjoyment,    independently  of 
any  right  whatever  in  the  corporation;  and,  in  the  se* 
cond,  nothing  was  paid  to  the  corporation  by  those  who 
stocked,  they  made  a  payment,  but  not  to  the  body  at 
Lirge,  it  was  merely  to  those  burgesses  who  had  a  right 
to  stock,  but  did  not  exercise  it.     In  these  particulars, 
therefore,  this  case  is  distinguishable  from  Rex  v.  fVai^ 
ton,    I  think  it  extremely  probable,  from  my  own  local 
knowledge  on  the  subject,  that  by  the  words  meted  otiif 
ased  in  that  case,  was  meant  that  each  party  had  origin- 
ally a  certain  portion  of  the  common  specifically  assigned 
for  his  exclusive  enjoyment;  but  I  do  not  rely  upon  that 
circumstance,  because  I  do  not  collect  it  from  any  thing 
-stated  in  that  case.    The   Tewkesbury  case  is  in  some 
respects  distinguishable  from  this,  inasmuch  as  here  the 
cattle  by  which  the  common  is  fed,  belonged  to  mem- 
bers of  the  corporation,  but  in  the  Tewkesbury  case  they 
belonged   to  strangers.    The  principle  upon  which  the 
Tewkesbury  case  was  decided  was,  that  the  trustees  were 
properly  rated,  because  they  did  not  let  out  any  definite 
portion  of  land,  and  did  nothing  more  in  substance  than 
take  in  the  cattle  to  agist.     In  this  respect,  I  think  that 
an  authority  for  the  present  case,  because  here  no  defi- 
nite portion  of  laud  is  let  to  any  individual.    The  cor- 
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iraSk        porttioo  do  oothkig  more  than  take  the  cattle  iq  to  agiali 
at  ao  much  jwr  bead,   annually,   and  the  money,  when 


iH  collected,    is    paid   to  their  treaaurer.     But    this  case 

jof  liuMUBV?  differs  from  Rix  ▼•  WatMon,  in  two  important  particulars, 
first,  beyond  all  question  the  corporation  possess  an 
exclusive  right  of  ownership,  to  a  certain  degree,  over 
the  common  in  question;  and,  secondly,  they  are  the 
hands  to  receive  all  the  money  paid  for  the  cattle  agisted. 
The  case  states  also  this  important  fact,  that  there  is  a 
ranger  of  the  common.  By  whom  is  he  appointed  ?  By 
the  corporation  at  large;  and  by  whom  is  he  paid?  why, 
by  the  corporation  at  large,  out  of  the  fund  recdived  by 
the  treasurer,  and  that  fund  is  supplied  by  those  who 
agist  their  cattle^  which  money  becomes  the  fund  of  the 
corporation  at  laige.  What  is  the  duty  of  the  ranger? 
he  is  to  keep  the  keys  of  the  gates,  clean  die  ditches, 
repair  the  fences,  and  impound  cattle  trespassing,  which 
are  acts  usually  done  by  the  occupier  of  land.  WouM 
all  the  commoners  have  a  right  to  weg,  **  we  insist  upon 
having  the  keys  of  the  gates;  we  are  the  only  persons 
entitled  to  occupy  the  land?"  If  the  occupation  was 
theirs,  and  not  that  of  the  corporation  at  laif^  they 
would  have  a  right  to  hold  that  language  to  him;  they 
would  have  a  right  to  say,  **  you  are  our  servant,  and  we 
will  see  whether  we  shall  retain  you  or  not."  It  ap- 
pears that  the  corporation  had,  for  the  year  when  die 
rate  in  question  was  imposed,  made  an  order,  that  every 
bmgess  who  had  a  right  to  turn  his  cattle  to  fieed  on  the 
common,  should  put  on  two  heads  of  cattle,  and  no 
more.  Then  the  number  of  cattle  to  be  turned  on, 
would  depend,  not  upon  the  will  of  the  corporalioo, 
but  on  the  choice  of  the  different  persons  having  a 
right  of  common.  They  would  have  a  right  to  detennine 
whether  they  would  take  a  compensation  in  money,  or 
turn  their  cattle  on,  and  the  amount  of  the  compensation 
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would  depend  upon  the  number  of  csttle  which  would        ifi2a. 
be  agisled.    No  man  could  predicate,  at  the  beginning  of 


the  year,  what  the  portion  of  commoa  would  be,  which  «. 

each  burgess  would  ei^oy,  because  the  burgesses  ha^  ^^s^oBuar? 
an   option  whether   they  choose   to   turn  cattle  on  or 
not.     For  instance,  the  commoners  for  half  a  year,  oiight 
be  sixty,  and  for  the  remainder  of  the  year,  they  might 
he  eighty,  so  that  the  amount  of  the  annual  profit  would 
be   uncertain.    For   one  part  of  the   year  the  burgees 
would  have  a  sixtieth  part  of   the  profits,  and  for  the 
other  half  he  would  hate  only  the  eightieth  part.    His 
proportion,  therefore,  would  be  varying  from  time  to 
tune.    Why  are  not  the  corporation  to  be  treated  as  the 
occupiers?    They  have  the  money  which  is  paid  iu  re- 
spect of  die  agistment,   and  out  of  that  money,    they 
have  the  complete  power  of  paying  the  rate  which  is 
payable  in  respect  of  the  property.    For  these  reasons 
it  appears  to  me,  that  this  case  is  distinguishable  ficom 
Xex  V.  fVaison,  and  that  it  falls  much  more  within  the 
principle  of  Rex  v.  Tewkesbury^  which  certainly  affords 
a  much   more  reasonable  rule  of  construction  than  the 
first-mentioned  case. 

HjOLEOyd,  J. — I  am  of  opinion  that  this  case  comes 
within  the  principle  of  Rex  v.  Tewkedfury,  and  is  dis« 
tingttishable  from  Rex  v.  WaUon.  Several  circumstanoes 
are  found  which  did  not  appear  in  Rex  v.  Wat9on\  for 
ill  the  latter  case,  there  was  no  proof  that  the  corpora** 
tioM  had  any  control  or  power  over  the  land,  or  had  a 
right  to  dp  any  acts  as  occupiers  of  the  land;  but,  io  the 
present  case,  the  right  of  soil  is  in  the  corporation. 
They  appoint  a  ranger  for  the  management  of  the  land. 
He  is  to  do  certain  acts  necessary  to  keep  it  in  order ;  lie 
is  to  keep  the  keys  of  the  gates,  to  cleanse  the  ditches, 
preserve  the  fences^  and  impound  cattle  tiespassing;  -be 
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1823.        M  appointed  by  the  corporation  for  all  these  purposes; 


^.  as  well  as  to  do  other  acts  of  a  similar  description,  and 

Tlie  Kmo  .  . 

r.  regulations  are  annually  made  by  the  corporation,  with 

of SvoBuayf  f^P^^^  to  the  mode  of  enjoyment  of  the  right  of  com* 
mon  by  the  freemen.    The  right  is  of  a  limited  descrip- 
tion, inasmuch  as  those  who  have  the  right,  are  only  to 
exercise  it  according    to  the    extent   of  the  commons. 
These  regulations  limit  the  number  of  stints,  and  appoint 
the  time  when  the  cattle  are  to  be  turned  on,  and  fix  the 
price  for  each;  and  the  sums  of  money  so  received  are 
distributed  by  the  corporation  among  the   poorer  bur- 
gesses.   Ail  these  acts  are  done  by  the  corporation  in 
virtue  of  their  possession  of  the  laud.    Although  these 
rights  of   common   areT  exercised  by  such    persons  as 
choose  to  stocky  paying  a  certain  sum   of  money,  still 
they  are  only  to  stock  according  to  the  limit  allowed  by 
the  corporation,  who,  upon  receiving  the  money,  employ 
it  for  the  benefit  of  the  poorer  burgesses,  who  derive  no 
benefit  from  the  common.    The  right  of  action,  there- 
fore,   as  far  as  doing  any  act  upon  this  common   by  a 
stranger,  would  be  an  action  of  trespass  by  the  corpora- 
tion,   in  whose    possession    the    land,    in   my  opinion, 
lawfully  is.     If  tlie  burgesses   have  any  right  of  action 
against  any  persons  who  disturb  or  infringe  their  common 
right,  it  would  be  an  action  on  the  case  by  them,  and 
not  trespass.    How   does  this  principle  stand  with  re- 
spect to  the  case  of  Rex  v.  JVaiMonf  There  the  bur- 
gesses were  tenants  in  common  of  the  property  which 
had  been  rated.    In  that  case  no   action   of   trespass 
would  lie  at  the  suit  of  the  corporation,  the  possession 
being  in  point  of  law  in  the  burgesses,  to  whom  the  land 
was  meted  out.    There  is  a  great  difference  between  the 
case  where  the  whole  possession  of  the  land  is  yidded 
up  for   the  purpose  of  beneficial  enjoyment,   and  that 
where  a  subordinate  right  is  allowed  to  be  exerciaed,  as 
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in  Ibe  present  case,  in  which  the  right  of  common  is  the        1823. 


right  of  the  burgesses.     If  in  this  case  the  money  paid 
by  the  bargesses  was  to  be  considered  as  a  payment  of  9. 

rent  in  the  character  of  tenants,  they  would  be  the  ofSuoBURT. 
persons  to  be  rated;  bat  I  do  not  thiulL  this  is  to  be 
considered  as  a  leiting  of  the  common  by  the  corporate 
body.  The  money  payment  is  not  for  rent,  but  a  receipt 
of  money  for  the  agistment  of  the  cattle,  the  corporation 
retaining  the  right  of  possession  and  the  actual  posses* 
sion,  subject  to  the  rights  of  pasture  allowed  to  be 
exercised  as  a  common  right  by  such  of  the  burgesses 
as  choose  to  send  their  cattle  on,  and  subject  to  a  pay- 
ment of  a  certain  price,  afterwards  to  be  distributed 
among  the  poorer  btirgesses.  For  these  reasons  I  think 
the  defendants  were  rateable. 

Bbst,  J. — I  think  this  case  is  very  distinguishable 
from  Rex  v.  Watson^  for  the  reasons  stated  by  my  learned 
Brothers,  and  ranges  itself  within  that  of  Rex  v.  Tewke$» 
bury.  Tlie  latter  is  much  more  consistent  with  reason 
and  sound  sense,  and,  if  it  became  necessary,  I  should 
rather  be  disposed  to  overturn  the  former,  and  support 
the  latter.  This  is  a  very  plain  case.  If  ji.  is  the 
occupier  of  land  for  the  benefit  of  JB.,  C,  and  X>.,  who 
IS  to  be  rated  ?  Undoubtedly  ji.,  and  not  JB.,  C,  and  D., 
wlio  have  no  connexion  with  the  land.  They  receive 
by  the  hands  of  A»  the  benefit  of  the  pasture,  but  they 
have  no  connexion  with  the  land,  nor  are  they  in  any 
way  to  be  considered  as  the  occupiers;  consequently^, 
must  be  the  person  rated.  The  corporation  here,  are 
not  only  the  owners  of  the  land,  which  it  is  admitted 
they  are^  but  they  are  the  occupiers  of  it  for  the  benefit 
of  the  different  members  of  the  corporation,  namely,, 
first,  those  who  are  possessed  of  cattle  and  torn  on ;  and, 
second,    those  who  are  too  poor  to  be  possessed  of 
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1823.       calde,  but  amongst  whom  the  money  received  from  the 
agisters  is    afterwards  divided*    That    shews  that   the 


The  K.1NO  

I,.  eorporatioQ  are  occupiers  of  the  land.    This  is  nothing 

Tf^SuDfiURYr  '"^^  *  tenancy  in  common.    Tenants  in  common  have  an 

equal  interest  in  the  soil.  Here  there  is  not  one  of  the 
freemen  who  has  an  interest  in  the  soil.  The  sole  inte- 
rest in  the  soil  is  in  the  corporation,  and  that  distin- 
guisbes  the  case  from  a  tenancy  in  common.  The  case 
eiipressly  finds  that  the  corporation  are  owners  of  the 
soil.  They  appoint  a  person  called  a  ranger  to  keep 
the  gates,  cleanse  the  ditches,  and  prevent  cattle  from 
trespassing;  so  that  the  possession  must  be  considered 
as  in  them,  and  not  in  the  burgesses.  The  right  to  im- 
pound cattle  trespassing,  could  not  be  exercised  if  they 
had  not  the  complete  possession.  That  circumstance, 
I  think,  is  quite  decisive.  But  the  case  does  not  stop 
there.  The  corporation  have  a  Court  of  Orders  and 
Decrees,  at  which  they  make  regulations  concerning  the 
number  of  cattle  to  be  turned  on  by  the  burgesses,  aud 
for  this  purpose  public  notice  is  given  by  the  crier  with 
H  view  to  ascertain  what  number  of  persons  intend  to 
send  cattle  on.  It  must  be  decided  by  the  corporation 
how  many  cattle  the  burgesses  have  a  r^ht  to  depasture, 
and  that  must  depend  upon  the  number  of  poor  persons 
who  have  no  cattle.  All  this  shews  that  the  right  of 
occupation  is  entirely  and  exclusively  in  the  corporation ; 
for  if  they  have  not  that  right  of  occupation,  how  comes 
it  that  this  sort  of  jurisdiction  is  exercised?  When  the 
cattle  are  turned  on,  Uiey  are  precisely  in  the  same  situ- 
ation as  the  cattle  of  any  other  person,  agisted  on  any 
other  land,  and  it  is  impossible  to  distinguish  this  case 
from  the  ordinary  case,  where  the  owner  of  pasture- 
land  agists  the  cattle  of  other  persons  who  choose  to 
depasture  their  stock  at  so  much  per  head.  This,  cer- 
tainly,  is  a  very  important  case  as  it  respects  this  bo« 
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rough.  It  is  not,  however,  a  question  of  convenience  or  1823. 
inconvenience,  but  a  question  of  rateability.  How  is  it  ^^"^^ 
possible  to  rate  any  other  person  but  the  corporation  r  v. 

It  is  impossible  to  ascertain  the  amount  of  interest  which  or^s^oBuayf 
each  person  who  agists  his  cattle,  has  in  the  land ;  be- 
sides which,  it  cannot  beforehand  be  ascertained  who 
will  have  an  interest,  it  being  matter  of  uncertainty 
what  persons  will  depasture  their  cattle  each  year.  If 
the  corporation  be  not  rated,  the  land  must  go  unrated, 
for  it  is  impossible  to  rate  any  other  persons.  For  these 
reasons  I  am  of  opinion,  that  though  the  corporation 
do  not  actually  occupy  the  land,  yet,  as  it  is  in  their 
posaession,  they  must  be  considered  as  the  occupiers, 
and  therefore  rateable. 

Order  of  Sessions  affirmed. 
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THE  FOLLOWING  CASES  WERE  DECIDED 

AT  NISI  PRIUS, 

IN  LONDON,  WESTMINSTER,  AND  ON  THE 

HOME  CIRCUIT. 


1B22. 


Tuetday, 
Feb.  y6. 


Whether  a 
conviction  for 
a  conspiracy 
to  commit  a 
frand,  diaqaa- 
lifies  the  con« 
irict  from  giv- 
ing evidence 
in  a  Court  of 
Justice?  Such 
a  witness  re- 
ceived, per 
AbMt,  C.  J. 
at  NisiPrinsy 
doubtittgly. 


WESTMINSTER  ADJOURNED  SITTINGS, 
AFl^ER  HILARY  TERM,  1822. 

Coram  Abbott,  C.  J. 


Crowther  v.  Hopwood,  and  Others. 

xCEPLEVIN  for  goods  and  chattels,  seized  by  the 
defendants.  Avowry,  that  the  goods  and  chattels  were 
taken  under  a  commission  of  bankrupt,  and  issue  on  the 
act  of  bankruptcy. 

To  prove  the  act  of  bankruptcy  upon  which  the  defend 
ants  relied,  a  person  who  had  been  convicted  with  others 
of  a   conspiracy   to  commit  a  fraud  by  means  of  false 
news,  was  tendered  as  a  witness. 

Scarlett,  (with  whom  were  Marryatt,  Gumey,  and 
Comyn),  objected  that  he  was  not  admissible  as  the  wit- 
ness of  truth,  having  been  convicted  of  a  crime  which 
rendered  him  infamous,  and  therefore  incapacitating  him 
from  giving  evidence  in  a  Court  of  Justice. 
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Copley f  S.  G.,  (with  whom  was  Gaselee^)  submitted 
that  tKe  witness  tendered  bad  not  been  convicted  of  an 
offence  which  fell  within  the  denomination  of  crimen  fulu, 
and  therefore  there  was  no  blemish  on  his  moral  cha- 
racter so  as  to  disqualify  him  from  being  examined  on 
oath.  He  had  been  convicted  only  of  a  conspiracy  to 
commit  a  fraud,  which  was  clearly  distinguishable  from 
a  conspiracy  to  effect  an  object  in  which  the  public  ad- 
ministration of  justice  was  concerned,  inhere  alone  the 
party  convicted  was  rendered  incompetent,  and  to  which 
length,  only,  the  decisions  had  gone.  In  a  recent  case 
in  the  Court  of  Admiralty,  (a)  Sir  WUUam  Scotif  after 
much  consideration  of  all  the  authorities  upon  this  very 
point,  determined  that  a  conviction  for  a  conspiracy  to 
commit  a  fraud  would  not  render  the  affidavit  of  the 
convict  inadmissible.  This  he  urged  as  a  decisive  au- 
thority. 

Scarlett,  in  reply,  said,  that  the  greatest  reverence  was 
due  to  tliat  learned  Judge's  opinion,  but  it  should  be 
recollected  tliat  his  was  a  decision  in  a  court  of  civil  law, 
where  Uie  rules  of  evidence,  acted  upon  in  courts  of 
common  law,  might  not  be  so  strictly  observed.  No 
court  of  common  law  had  yet  laid  it  down  that  a  person 
convicted  of  a  conspiracy  to  effect  an  illegal  object  was  a 
competent  witness. 

Abbott,  C.  J. — In  a  doubtful  case,  I  believe  the 
practice  is  to  receive  the  witness.  This  is  so  doubtful 
that  I  think  I  ought  to  permit  this  person  to  be  examined, 
but  I  shall  reserve  the  point  as  one  deserving  grave 
consideration.  I  believe  Sir  William  Scott  came  to  the 
decision  which  he  pronounced  in  the  case  of  La  Fille  de 
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Hopwooj>« 


(€)  Im  VUU  di  Var»9vie  and  Otliert,  15tli  May,  1817« 


S56 


Crowthbr 

r. 
Hopwooo. 


CASES    AT    NISI    PRIUS, 

P'aiwvie,  after  much  deliberation ;  aiid  if  I  mistake  not 
he  conferred  with  some  of  the  Judges  of  the  courts  of 
common  law  before  be  pronounced  his  judgment* 

TTie  witness  was  accordingly  admitted,  and  gave 
evidence,  but  his  admissibility  was  not  afterwards 
questioned. 


SURREY  LENT  ASSIZES,  AT  KINGSTON.  1822. 


Coram  Graham,  B. 


^ftrch.  The  Kino  c.  George  Cundick. 

To  sell  the  X  HIS  was  an  indictment  at  common  law  for  a  misde- 
a  capital  coo-  meanor.  The  first  count  stated,  *' that  on  the  10th  of 
Mction^where    ^'^'w'^^''*  ^"  ^*>®  second  year  of  the  reign,  one  Edward 

diMe€tion  is  j^g  ^as  publicly  executed,  at  the  parish  of  5^  Mary, 
DO  part  of  the     ^.t      •  •      i  ^o  .  •        i  , 

seotence,  is  a    rlewwgton,  in  the  county  of  Surrey^  that  on  the  day  and 

indictable  at'    7^*^  aforesaid,  in  the   parish   and  county  aforesaid,  one 

^J"J?"**^'     George  Cundick^  of,  &c.  undertaker,  was  retained  and 

**  that  one 

E.  L.  was  pnblicly  executed  at,  &c.,  and  that  one  G.  C.  of,  &e.  undertaker,  wai  re* 
Mned and  emploifed by  W.W,  the  keeper  of  the  gaol  in  and  for  the  said  county,  to 
bury  the  body  of  the  said  person  so  executed,  /»r  certain  reword  fo  he  thertfere  paid  to 
the  said  G.  C,  by  and  on  behalf  of  the  said  county,  and  in  porsuanoe  of  the  said 
retaUter  and  emplogmeiUf  the  body  of  the  said  person  so  executed  was  then  and  there 
deli? ered  to  the  said  G.  C.  for  the  purpose  of  being  so  by  him  bnried  as  aforesaid,  tmd 
ii  tken  md  there  became  the  duty  qf  the  said  G.  C.  to  bury  the  same  accordingly,  but 
that  tlie  said  G.  C.  being,  &c.  and  having  no  regard  to  his  said  duty,  nor  to,  6n.  did 
«of ,  nor  nmUd  barf  lAe  said  body^  but  on  die  contrary  thereof,  unlawfully,  &c  and  for 
the  sake  of  wicked  lucre  aud  gain,  did  take  and  carry  away  the  said  body,  and  did 
sell  and  dbpose  cf  the  same,  for  the  purpose  of  being  dissected,  6ce*  to  the  grcnl 
scandal,  &c. :" — Held,  that  the  indictment  was  well  framed,  though  apparently  drawn 
in  the  language  of  a  declaration  in  assumpsit : — Held  also,  that  to  support  tlie  indict- 
ment, it  was  not  necessary  there  should  be  direct  evidence  that  the  defendant  had 
sold  the  body  for  lucre  and  gain,  and  for  the  purpose  of  being  dissected. 


CUMDICK. 
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employed  by  William  Waller^  the  keeper  of  the  gaol  in  Ift^. 
end  for  the  said  county,  to  bury  tlie  body  of  the  said  ,^^^ 
person  so  executed,  for  certain  reward  to  be  therefore  r. 

paid  to  the  said  6.  C,  by  and  on  behalf  of  the  said 
county,  and  in  pursuance  of  the  said  retainer  and  employ* 
nient,  the  body  of  the  said  person  so  executed  as  afore* 
said,  was  then  and  there  delivered  to  the  said  G.  C.  for 
the  purpose  of  being  so  by  him  buried  as  aforesaid,  and 
it  then  and  there  became  the  duty  of  the  said  6.  C.  to 
bury  the  same  accordingly; — ^but  that  the  said  G.  C 
being  an  evil-disposed  person,  and  of  a  most  wicked  and 
depraved  disposition,  and  having  no '  regard  to  his  said 
duty,  nor  to  religion,  decency,  morality,  or  the  laws  of 
this  realm,  did  not,  nor  would  bury  the  said  body  so 
delivered  to  him  as  aforesaid,  but  on  the  contrary  thereof, 
on  the  1 1th  September ,  in  the  year  aforesaid,  at,  8lc.  afore- 
ftaid,  unlawfully  and  wickedly,  and  for  the  sake  of  wicked 
lucre  and  gain,  did  take  and  carry  away  the  said  body, 
and  did  sell  and  dispose  of  the  same,  for  the  purpose  of 
being  dissected,  cut  to  pieces,  mangled,  and  destroyed, 
to  the  great  scandal  and  dbgrace  of  religion,  decency, 
and  morality,  in  contempt  of  our  said  Lord  the  King  and 
bis  laws,  to  the  evil  example  of  all  other  persons  in  like 
cases  offending,  and  against  the  peace.  Sec." 

There  were  three  other  counts,  slightly  varying  the 
charge,  but  all  stating  that  the  defendant  had  sold  the 
body  for  lucre  and  gain,  and^b^  the  purpose  of  being 
dmected.    Plea,  Not  Guilty,  and  issue  thereon. 

The  evidence  in  support  of  the  prosecution  was  in  sub- 
stance this: — ^That  the  keeper  of  the  county  gaol  had 
imihorityto  employ  an  undertaker  to  bury  the  body;  that 
ht  did  employ  the  defendant  to  bury  it,  and  paid  him  the 
usual  fee;  that  the  body  was  given  into  the  possession 
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of  the  defendant's  servants,  and  that  he  himself  had 
acknowledged  it  had  come^  to  bis  house;  that  when  the 
relatives  of  the  deceased  applied  to  see  the  body,  the  de- 
fendant told  them  it  was  already  buried ;  that  upon  being 
aent  for  by  the  gaoler  to  explain  his  conduct,  the  defend- 
ant evaded  going,  or  giving  any  explanation;  that  several 
days  after  the  day  when  he  declared  the  body  bad  been 
buried,  defendant  clandestinely  went  through  the  ceremony 
of  burying  a  coffin  filled  with  rubbibh;  that  he  was  seen 
in  the  night-time  removing  a  heavy  package  from  his  own 
house  into  a  hackney  coach;  and  that  the  body  was 
afterwards  found  at  a  surgeon's  in  progress  of  dissection, 
and  identified  as  die  body  of  Edward  Lee. 

On  the  part  of  the  defendant,  two  objections  were 
taken.  First,  that  the  indictment  was  throughout,  and 
upon  general  principles,  bad,  as  a  perfect  anomaly  in  the 
history  of  criminal  pleading.  With  the  exception  of  the 
few  formal  words  at  the  commencement  and  conclusion, 
there  was  not  an  expression  in  it  that  at  all  resembled  the 
language  of  an  indictment.  It  was,  to  all  appearance  and 
effect,  a  declaration  in  assumpsit,  instead  of  an  indict- 
ment for  a  misdemeanor.  But,  second,  if  the  indictment 
could  be  held  good,  it  was  manifestly  unsupported  by  the 
evidence,  in  three  several  particulars,  for  it  stated  in  all 
the  counts,  that  the  defendant  had  sold  the  body,  that  he 
had  sold  it  for  lucre  and  gain,  and  that  he  had  sold  it ybr 
the  purpose  of  being  dissected.  Now  there  was  no  evi- 
dence in  support  of  any  one  of  these  averments.  Th^ 
only  evidence  was,  that  the  body  was  not  buried,  but  that 
it  was  foimd  at  a  surgeon's;  and  without  the  production 
of  the  surgeon,  and  his  testimony  that  he  had  bought  the 
body  of  the  defendant,  for  money  and  for  the  purpose 
of  dissection,  the  Jury  could  not  be  asked  to  infer  or 
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presume  three  such  important  allegations  against  a  de-        1822. 
fendant,  and  the  indictment  therefore  entirely  failed  upon     ThipKivo 
evidence  brought  forward.  ^    v» 

The  learned  Judge,  however,  over-ruled  both  objec- 
tions, leaving  it  to  the  defendant's  counsel  to  reserve 
them  for  another  place,  where  they  might  have  the  oppor- 
tunity of  moving  them  in  arrest  of  judgment,  if  the  de- 
fendant should  be  convicted. 

The  Jury  found  the  defendant  Guilty. 

Nolan  and  Comyn,  for  the  prosecution. 
jldolphus,  Turton,  and  Ryland,  for  the  defendant* 

The  objections  were  not  renewed  when  the  defendant 
was  brought  up  for  judgmeut(a). 

(€)  Vide  4  East,  4d5.    Willes,  5S8 ;  and  4  Went  tl9. 


ESSEX  SUMMER  ASSIZES,  1822. 

Coram  Richards,  C.  B. 


The  Kmo  v.  Barker.  j^^ 

JL  HIS  was  an  indictment  against  the  prisoner,  Jatna  a  p«rsoo  em- 
Barker,  under  the  statute  39  Geo.  3.  c.  85.  for  embezzling  JonraeyiuLn  ia 
the  sum  of  3s.  and  4eL  of  the  monies  of  hb  masters.  tte  trade  of  a 

miller,  and  la 
the  habit  of 

receiving  money  on  hii  matter's  accoant,  comes  within  the  Embesslement  Act^ 

59  Ge9,  3.  c.  83. 

VOL.  I.  A   A 
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1822.  lo  ^^  course  of  the  evidence  for  the  prosecution,  it 

^^""^^        appeared,   that  the  prisoner  was  hired  as  a  joumeymaa 

V.  miller,  and  not  in  any  respect  as  a  clerk  or  accountant^ 

Bakbbr.     or  to  collect  monies;  that  he  was,  however,  in  the  habit 

of  selling  small  quantities  of  meal  on  his  masters*  account, 

and  of  receiving  the  money  for  them ;  that   no  written 

account  was  ever  kept  by  himself  or  any  other  person  of 

anch  sales  and  receipts,  and  that  his  habit  and  duty  was 

to  pay  over  on  each  successive  day  what  money  he  had 

received  on  the  day  preceding.     In   the  present  instance, 

the  sale  of  the  meal  and  receipt  of  the  money  by  the 

prisoner  was  proved,  and  that  he  had  never  paid  it  over 

to  his  masters. 

Jlndrews,  for  the  prisoner,  objected,  that  upon  this 
evidence  the  indictment  could  not  be  supported,  because 
the  prisoner  could  not  be  considered  as  the  servant  of 
the  prosecutors,  within  the  meaning  intended  to  be  given 
to  that  word  by  the  statute.  The  preamble  of  the  statute 
ran  thus — ''Whereas  bankers,  merchants  and  others,  are, 
in  the  course  of  their  dealings  and  transactions,  frequently 
obliged  to  entrust  their  servants,  clerks,  and  persons  em- 
ployed by  them  in  the  like  capacity,"  &€.  In  the  6rst 
place,  the  words  ''  and  others,"*  clearly  referred  to  per- 
sons engaged  in  a  way  of  business  similar  to  that  of 
bankers  or  merchants,  which  the  prosecutors  here  clearly 
were  not;  and  secondly,  the  words  **  and  persons  em- 
ployed by  them  in  the  like  capacity,"  could  mean  only 
clerks,  or  persons  employed  in  a  capacity  similar  to  that 
of  a  merchant's  or  banker's  clerk,  which  the  prisoner 
'  clearly  was  not;  for  the  evidence  expressly  shewed  that 
)m  was  hired  only  as  a  journeyman  miller.  He  submitted, 
therefore,  that  the  prisoner  most  be  acquitted. 

Richards,  C.  B. — ^There  is  nothing  at  all  in  the 
present  objection.    It  is  by  no  means  a  new  one,  and  it 
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has  been  over-ruled  again  and  again^  and  convictions  have  183S. 
taken  place  in  much  slighter  cases  than  the  present.  I  ^^"^"^ 
have  no  doubt  that  the  statute  was  intended  to  compr^  _  v. 
hend  masters  and  servants  of  all  possible  kinds,  whether 
originally  connected  in  any  particular  character  and  capacity 
or  not.  I  certainly  would  pot  strain  this  or  any  other  hiw 
against  a  prisoner,  but  I  should  not  be  dealing  out  justice 
if  I  were  to  yield  to  this  objection. 

The  prisoner  was  found  guilty,  and   received  sentence 
of  transportation. 


KENT  SUMMER  ASSIZES,    1822. 

Coram  Richards,    C.  B. 


Horn  v.  Swinford. 

J.  N  this  case,  a  witness  having  attended  and  given  evi-  a  witnett  at- 

dence  in  obedience  to  his  subpoena,  was  taken  into  cu*-  ©fidMce^^m  a 

tody  in  Court,  by  a  person  who  alleged  that  he  had  be-  Court  ®f  •'°* 

come  bail  for  the  witness,  and  that  the  latter  had  ab-  scooded  from 

sconded,  and  he  had  not  been  able  to  find  him,  until,  by  re^takenJ^tha 

accident,  he  found  him  in  Court  as  a  witness.  ^  ^  Coort, 

'  and  he  u  not 

protected  by 
The  witness  admitted  that  he  had  absconded  from  his  p«»* 

bail,  but  claimed  protection  from  arrest  by  virtue  of  his 
subpcena,  which  had  compelled  his  attendance,  and  had 
exposed  him  to  the  peril  of  being  re-taken. 

Richards,  C.  B.,  said,  that  this  case  was  an  excep- 
tion to  the  ordinary  rule,  by  which  witnesses  in  attendp 

A  A  2 
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ance  oo  a  court  of  justice  are  protected  from  arresL 
Where  a  witness  has  absconded  from  his  bail,  he  is  en- 
titled to  no  such  protection.  When  a  debtor  is  admitted 
to  bail,  he  b  always  supposed  to  be  in  the  custody  of  the 
bail;  and  if  be  absconds,  the  bail  may,  for  their  own  inr 
demnity^  take  him,  wherever  he  may  be  found.  There  was 
no  reason  for  extending  the  ordinary  rule  to  a  person  who 
has  absconded  from  hb  bail,  merely  because  he  was  ex- 
posed to  the  peril  of  being  re-taken  when  attending  as 
a  witness  in  a  court  of  justice,  in  compliance  with  his 
subpoena.  This,  in  fact,  was  not  a  fresh  arrest;  it  was 
in  principle  no  more  than  a  gaoler  re-taking  a  prisoner 
who  had  escaped  from  his  custody,  which  required  no 
fresh  warrant  or  process. 

The  witnes^f  was  therefore  re-taken. 


Coram  Park,   J. 


The  King  v.  Elizabeth  Mason. 
2|"««^r     Indictment  under  the  statute  5^  Geo.  3.  c.  63. 

ftodant  had 

established  a     for  embezzlement.    The  indictment  charged,  that  the  de- 
Saving  Baak. 
coatlstioa  or 

ISOmemSerBy  each  of  whom  paid  a  weekly  subscription  of  f<.  id.,  the  odd  pennT 
being  paid  to  the  defendant  for  the  trouble  of  managing  the  affairs  of  the  bank, 
the  rands  of  which  were  to  be  disposed  of  once  a  week  by  lotterv,  consisting  of  ]f9 
blanks  and  one  prise  amounting  to  131.,  which  was  to  go  to  the  bolder  of  the  fortunate 
ticket;  and  the  defendant  having  absconded,  after  receiving  from  one  of  the  sub- 
scribers deposits  to  the  amount  of  10/.  8s.,  without  receiving  any  bene6t  therefrom  : 
—Held,  that  the  defendant  was  not  indictable  under  the  5S  Geo,  S,  c.  ^3,  for  em- 
beisling  the  money  as  an  **  agenif"  or  as  a  person  Imving  the  possesaion  of  money 
**/9r  Hfe  cutiodjfY*  and  held  that,  as  the  defendant  had  never  at  anyone  time 
nore  than  t§,  id.  In  her  possession  belonging  to  the  prosecutrix,  though  she  had 
received,  in  the  aggregate,  the  whole  sum  of  lO/.  8s.,  the  indictment  charging  her 
with  receiving  that  snm  generally,  could  not  be  supported. 
QutfTc,  whether  flnsa«3f  ^^^  be  considered  as  penotuil  ^«c<«,  within  the  BManing  of 

iktMG€9.x  c.es. 
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fendant  had,  on,  8cc.  at,  &c.  received  of  the  prosecutrix        1822. 

the  8U1I1  of  10/.  8«.  as  an  agent,  for  safe  cwtody^  and  had         ^^^^ 

embezzled  the  same,  contrary  to  the  statute.  o. 

Masok. 

The  case  proved  in  support  of  the  prosecution  was 
this: — ^The  defendant  was  the  proprietor  of  a  weekly 
saving  bank,  in  which  there  were  130  members;  each 
member  paid  in,  weekly,  the  sum  of  £s.  and  id.,  the 
penny  being  allowed  to  the  defendant  as  a  remuneration 
for  her  trouble.  At  the  end  of  each  week  a  lottery  took 
place,  in  which  there  were  1 29  blanks  and  one  prize :  the 
holder  of  which  prize  received  the  sum  of  13/.  the 
total  amount  of  each  week's  subscription.  All  parties 
then  went  on  with  their  subscriptions,  until  130  weeks 
had  gone  round,  and  each  member  had  received  die  13/. 
prize.  The  prosecutrix  was  one  of  the  members,  and 
had  paid  in  subscriptions  to  the  amount  of  10/.  Si.,  with- 
out ever  obtaining  the  prize,  when  the  defendant  suddenly 
absconded,  and  the  deposit  had  never  been  forthcoming. 

For  the  defendants,  four  objections  were  taken.  First, 
that  the  money  deposited  with  the  defendant  could  not 
be  considered  as  *'  personal  effects,"  within  the  meaning 
of  the  Act  of  Parliament,"  the  word  **  money"  not  being 
to  be  found  therein;  second,  that  the  defendant  could 
not  be  considered  as  an  **  agent,"  within  the  meaning  of 
the  Act  of  Parliament,  no  such  establishment  as  the  one 
managed  by  the  defen4ant  being  in  existence  at  the  time 
of  the  passing  of  the  law;  third,  that  the  money  men- 
tioned in  the  indictment  was  not  in  the  keeping  of  the 
defendant  ''  for  safe  custody,"  within  the  meaning  of  the 
Act  of  Parliament;  fourth,  that  the  indictment  averred, 
that  the  defendant  had  received  the  sum  of  10/.  Ss.  of 
the  prosecutrix,  whereas,  the  evidence  proved  that  she 
never  had,  at  one  time,  received  or  had  in  her  possession, 
more  than  2s,  and  \d.  belonging  to  the  prosecutrix. 
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Pa  bk,  J.  said,  that  he  should  not  give  any  eipress 
opinion  upon  the  first  point  (although  he  inclined  to 
lean  to  the  objection),  which  he  thought  involved  an 
extremely  nice  question  of  law,  and  one  deserving  of 
grave  deliberation;  but  the  other  three  objections  were, 
in  his  opinion,  clearly  fatal  to  this  indictment.  There  did 
not  seem  to  be  any  such  agency,  or  keeping  for  safe  rai«- 
tody,  on  the  part  of  the  defendant,  as  was  contemplated 
by  the  statute;  and  with  regard  to  the  receipt  of  the 
money,  the  evidence  was  decidedly  at  variance  with  the 
averment  upon  that  point. 

The  defendant  was  therefore  acquitted. 

IValford,  for  the  prosecution. 
Abraham^  for  the  defendaut. 


The  King  r.  Austkn  and  Another 


The  ttainte       X  HESE  prisoners  having  been  convicted  of  horse- 


Bo/Iand  applied  to  the  Court,  on  behalf  of  a  witness 


58  G.  3.  c.  70.     ^     ,. 
f.  4.  autho.       steahng, 

riies  the  Court 
to  order  the 
county  trea- 
surer to  pay  to  of  the  name  of  Walter,  that  he  should  be  allowed  cer- 
the  prosecutor  .  .  •  •         •  • 

or  witnesses     tain  expenses  which  he  had  incurred  in  tracmg  the  pri- 

pear  to  IwSs     toners,  and  endeavouring  to  bring  them  to  justice.     He 


bten  acUve  in 
ike  apprehen 
tion  of  any 


produced  an  affidavit,  stating  that  Mr.  Walter  had  tra- 
velled upwards  of  300  miles  in  pursuit  of  the  prisoners, 
who  shaU  give  that  he  had  at  length  succeeded  in  apprehending  them, 
asalnst^  any  ^^^  ^^^^  ^"  ^^  course  of  his  pursuit  he  had  expended  17/* 
person  accused  which  sum  be  now  prayed  to  have  repaid  to  him.    The 

of  grand  or 
peUt  larceny, 

&c.,  the  costs  of  prosecuting  and  appearing  before  the  Grand  Jury ;  and  also  t» 
compensate  them  for  their  loss  qf  time  and  trouble  in  nuh  upprekennma.  Where  a 
person  had  travelled  300  miles  and  incurred  an  expense  of  17/.  in  tracing  and  en- 
deavouring to  bring  two  horsestealers  to  justice,  and  had  succeeded  in  apprehend- 
ing them :— Held,  by  Park^  J.  that  under  this  statute  he  was  not  entitled  to  any 
cooipeasatioD  for  the  money  so  expended. 


AUBTEV, 
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order  for  this  sum,  as  well  as  for  Mr.  Walter\  expenses  1822. 
in  attending  the  assizes  as  a  witness,  had  been  made  out  ^'^ 
in  the  usual  form;  but  upon  presenting  it  at  the  office  r. 

of  the  County  Treasurer,  Mr.  Waiter  was  refused  pay- 
ment of  the  17/.»  the  treasurer  expressing  his  doubt  whe- 
ther he  was  authorized  by  the  statute  58  Geo.  3.  c.  70. 
to  pay  such  expenses;  and  it  therefore  became  necessary 
to  apply  to  the  Court  for  a  decision  upon  the  subject. 
The  question  turned  upon  the  4th  section  of  the  act, 
which  declares  **  That  it  shall  and  may  be  lawful  for  any 
Court,  before  whom  any  person  shall  be  prosecuted  or 
tried  for  any  grand  or  petit  larceny,  or  other  felony,  and 
erery  such  Court  is  authorized  and  empowered,  at  the 
request  of  the  prosecutor  or  any  other  person  or  persons 
who  shall  become  bound,  &c.  to  prosecute  or  give  evi- 
dence, or  who  shall  be  subpoenaed  to  give  evidence  against 
any  person  or  persons  accused,  &c.  and  who  shall  appear 
to  prosecute  and  give  evidence,  or  who  shall  appear  to  the 
said  Court  to  have  been  active  in  the  apprehension  of  any 
person  or  persons  accused^  &c.,  to  order  the  sheriff  or 
treasurer,  &c.,  to  pay  unto  such  prosecutor  and  witnesses 
and  person  or  persons  concerned  in  such  apprehension  re- 
spectively," &c.,  the  costs  of  prosecuting  and  of  appear- 
ing before  the  Grand  Jury,  ''  and  also  compensate  such 
prosecutor  and  witnesses  and  person  or  persons  concerned 
in  such  apprehension,  for  their  loss  of  time  and  trouble 
tit  iuch  apprehension  and  prosecution  as  aforesaid."  He 
contended  that  Mr.  Walter  was  fully  within  both  the  spirit 
and  the  words  of  the  statute;  for  it  was  quite  evident 
that  he  had  been  **  active  in  the  apprehension  of"  the 
prisoners  in  this  case,  that  he  was  "  a  person  concerned 
in  such  apprehension,"  and  that  the  sum  he  prayed  to 
be  allowed  was  a  *'  reasonable  compensation  for  his  loss 
of  time  and  trouble  in  such  apprehension." 

Park,  J.,  said,  he  was  extremely  sorry  that  he  did 
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not  feel  himself  empowered  to  make  an  order  for  the 
payment  of  the  sum  prayed  for  in  this  instance.  Upon 
the  best  consideration  which  he  could  then  give  the  sub- 
ject. It  appeared  to  him,  that  the  intent  of  the  statute 
went  no  further  than  the  reimbursement  of  the  expenses 
incurred  by  a  witness  in  attending  at  the  trial  of  a  pri- 
soner; and  that  it  did  not  include  expenses  incurred  pre- 
vious to  the  prisoner's  apprehension.  In  this  view  of  the 
case,  much  as  he  regretted  the  state  of  the  law  upon  the 
subject,  he  was  compelled  to  refuse  the  application. 


Monday^ 
Ftb.  «4. 


MIDDLESEX  SITTINGS  AFTER  HILARY 

TERM,  1823. 

Coram  Abbott^  C.J. 


If  the  eonoMl 
for  die  defend- 
ant on  an  in- 
dictment for  a 
■nitdemeanor, 
opens  new 
nets  In  bis 
address  to  tbe 
Jury,  and 
afterwards  de- 
clines calling 
witnesses  to 
prove  tbe  facts 
so  opened,  the 
counsel  for  the 
prosecotion  is, 
notwithstand- 
ing, entitled 
to  a  general 
reply. 


The  King  «•  Bignold. 

rNDICTMENT  against  the  defendant  for  perjury, 
signed  upon  an  answer  to  a  bill  in  Chancery, 


as- 


After  the  case  for  the  prosecution  was  closed,  the  de- 
fendant's counsel  proceeded  to  address  the  Jury,  and, 
in  the  course  of  his  address,  read  some  resolutions,  and 
stated  certain  facts,  which  he  conceived  to  be  material 
to  the  defendant's  case;  but  in  the  result  he  declined 
producing  the  resolutions  in  evidence,  or  calling  witnesses 
to  establish  the  facts  which  he  had  opened.    Upon  which 

Abbott,  C.  J.  held,  that  the  counsel  for  the  pro- 
secution had  a  general  right  of  reply  upon  the  defence 
which  had  been  opened,  although  the  facts  and  circum- 
stances stated  had  not  been  established  in  evidence.  The 
due  administration  of  justice  required  that  such  privilege 
should  be  allowed,  because  the  statement  of  facts  and 
circumstances,  unsupported  by  evidence,  could  not  but 
have  an  effect  upon  the  minds  of  tlie  Jury.     He  should 
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laj  it  down  as  a  general  rule,  that  where  counsel  for  a 
defendant  opens  facts  upon  the  merits  of  the  case,  and 
declines  calling  witnesses  to  prove  those  facts,  the  counsel 
for  the  prosecution  shall  be  entitled  to  a  general  reply. 

The  counsel  for  the  prosecution  replied  accordingly  (a). 

Verdict,  Guilty. 

Scarlett  and  Adolphm  for  the  prosecution; 
Copley f  S.  G.  and  Chitty,  for  the  defence. 

(a)  Searlelt  observed,  that  he  remembered  a  similar  rating  in  the 
time  of  Lord  Ktnyon^  when  the  conniel  for  the  defendant  read  an 
advertisement  from  a  newspaper,  and  did  not  afterwards  put  it  in 
evidence. 
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The  King  v.  Whitehead  and  Brown. 

Indictment  against  the  defendants  for  a  conspi- 
racy  to  defraud  Sir  Colin  Campbell  of  a  sum  of  600/*, 
advanced  by  him  by  way  of  annuity^  secured  upon  cer- 
tain property  supposed  to  belong  to  the  defendant  Brovcn. 
It  was  admitted,  on  all  hands,  that  the  defendant  Brown^ 
who  did  not  appear,  was  guilty  of  the  acts  of  fraud,  to- 
ward the  accomplishment  of  which  it  was  alleged  that 
the  other  defendant  had  contributed.  The  defence  set  up 
by  Whitehead  was,  that  he  was  not  privy  to  the  alleged 
fraud,  but  that  he  had  been  himself  deceived  by  represen- 
tations made  to  him  by  the  other  defendant  as  to  the  state 
of  his  property.  To  support  this  defence  it  was  proposed 
to  give  in  evidence  the  written  correspondence  between 
the  two  defendants,  touching  the  subject  of  the  conspiracy 
prior  to  the  time  of  the  execution  of  the  apnitity  deeds. 


up  to  the  time  of  the  overt  act  of  the  cooipiracy  ^as  admMblie 
the  defence. 


Feb,  95. 


Where  two  de- 
fendants were 
indicted  for  a 
conspiracy  to 
commit  a 
frand,  and  the 
defence  of  one 
was,  that  he 
himself  had 
been  deceived 
by  the  repre- 
sentations of 
his  co-defend- 
ant, and  part 
of  a  written 
correspond- 
ence between 
the  defendants 
having  been 
received  in 
evidence  for 
the  Crown  :— 
Held,  that  the 
whole  of  the 
correspond- 
ence between 
the  defendants 
in  evidence  for 
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Bsowv. 


CASES   AT    NISI    PRIUS,   &C. 

It  was  objected,  oo  the  part  of  the  prosecution,  that 
such  evidence  was  inadmissible,  upon  the  general  rule, 
that  one  conspirator  could  not  give  evidence  on  behalf 
of  another.  If  such  evidence  were  received,  nothing 
would  be  more  easy  than  to  manufacture  a  correspondence 
between  the  conspirators,  for  the  purpose  of  producing  it 
afterwards  in  defence.  Nothing  would  be  more  dangerous 
than  to  establish  a  precedent  of  this  description,  which 
would  enable  conspirators  to  make  evidence  for  the  pur- 
pose of  defeating  the  ends  of  justice. 

In  reply  it  was  argued,  that  as  other  letters  between 
the  defendants  had  been  produced  on  the  part  of  the  pro- 
secution for  the  purpose  of  establishing  the  alleged  con- 
spiracy, it  was  competent  to  the  defendant  to  produce  the 
whole  correspondence  touching  the  transaction,  which  was 
the  subject  of  the  indictment.  If  the  correspondence  be- 
tween the  defendants  was  admissible  to  prove  their  guilt, 
it  was  equally  admissible  to  establish  their  innocence. 

Abbott,  C.  J.,  said,  that  under  the  peculiar  circum- 
stances of  this  case,  which  was  certainly  anomalous,  he 
thought  the  whole  of  the  correspondence  between  the  de- 
fendants was  admissible,  on  both  sides,  previously  to  the 
time  of  the  execution  of  the  annuity  deeds,  which  was  the 
consummation  of  the  conspiracy.  All  letters  subsequent 
to  that  time  between  the  defendants  he  deemed  to  be  in- 
admissible. 


The  correspondence  was  accordingly  received  in  evidence. 
The  defendant  was  found  guilty. 

Scarlettf  Denman,  C.  S.,  and  Curwood,  were  for  the 
prosecution;  and  Copley,  S.  6.,  Gurney,  and  Adolphus, 
for  the  defence. 
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The  KiNo  o.The  Justices  of  Buckinohamshirb.     Thwnimf^ 


X  HIS  was  a  rule  calling  opon  two  Justices  of  the  Whether  a 
county  of  Buckingham^  to  shew  cause  why  a  mandamus  |^|^  ^^^^^^  ^y 
should  not  issue,  commanding  them  to  grant  a  warrant  of  V^^  |^*of 
distress  for  enforcing  payment  from  the  Rev.«/.  T.A.  Reed,  the  lands,  in 
rector  of  Leckkamp$tead,  in  the  said  county,  of  the  swn  which  the 
of  18/.  IBs.  to  the  surveyor  of  the  highways  of  the  same  ^iS^Vei^es 
parish,  being  the  amount  of  his  composition,  in  lieu  of  a  hslf-yearlr 

statute  duty,  as  occupier  of  the  tithes  of  the  said  parish,     the  natore  of 

rent,  can  be 
treated  as  an 

On  shewing  cause  against  the  rule,  the  facts  disclosed  JJJ2|*|[^j^|„ 
upon  the  aftidavits  were  these :— •Mr.  Reed,  as  rector  of  the  meaning  of 
the  parish  of  Leckhantpttead^  was  seised  of  the  parsonage-  Highway  Act, 
house,  with  the  gardens,  &c.  and  home  close,  contain-  Jf^^J^^j  ^^^I 
ing  about  three  acres  belonging  thereto,  and  seveuty-se?^  able  to  the 
acres  of  ancient  glebe  land,  and  also  of  the  great  and  ^^  parish, 
small  tithes  of  all  other  lands  in  the  parish,  to  the  extent  ^^^J^l^^ 
of  2400  acres  and  upwards.    The  parsonage-house,  &c.  reaaonable 
and  home  close  were  in  his  own  occupation,  in  respect  doubting  Aeir 
of  which  he  paid  a  composition,  in  lieu  of  statute  duty,  ^'conn  will 
for  the  repair  of  the  highways  in  the  parish.  The  seventy-  JJPVJ^*'"^** 
seven  acres  of  glebe  land  he  had  let  by  parol  from  year  act  which  may 
to  year  to  a  tenant,  who  performed  or  compoimded  for  ^  in^action. 
statute  duty  in  respect  of  his  occupation  as  tenant.    The 
tithes  arising  from  the  other  lands  in  the  parish  had  been  let 
by  parol  to  the  farmers  or  occupiers  of  the  lands,  and 
had  never  been  taken  by  Mr.  Reed  in  kind,  and  the  rents 
payable  to  him  in  respect  of  the  tithes  were  reserved  and 
received  by  him  by  equal  half-yearly  payments,  the  first 
of  which  became  due  at  lady  Day  in  every  year.    The 
tithes  were  not  bargained  and  sold  by  him  to  the  farmers 

VOL.    1.  B    B 
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1823.       and  occupiers  when  in  a  state  of  maturity,  but  were  let 
to  them  prospectively,  and  without  any  reference  to  the 
V.  specific  mode  of  cultivation.     During  the  period  of  his 

The  JutTicii  io^ioboQcj,  he  had  not  had  any  waggon,  cart,  chaise,  or 
BocKiiio-  carriage  of  any  description,  nor  any  team,  draught,  or 
fwoiq^,  nor  had  he  ever  hired  or  made  use  of  any  waggon, 
fcc.  nor  bad  be  in  any  manner  used  the  highways  within 
the  parish,  as  occupier  of  tithes,  nor  otherwise  than  as 
pccopier  of  the  parsonage-house,  &c.  and  home  close, 
bat  he  had  occasionally  hired  a  post-chaise  for  the  use  of 
bis  family.  For  thirty*two  years  previous  to  his  iocumr 
beiicyt  during  which  he  was  resident  curate  of  the  parish, 
ib»  tithes  had  beien  let  in  like  manner  to  the  farmers  and 
occupiers  of  the  land,  and  during  all  that  period  neither 
the  rector  for  the  time  being,  nor  any  other  person  or 
pepons  than  the  said  farmers  or  occupiers,  had  performed 
or  compounded  for,  nor  were  called  upon  or  required 
to  perform  or  compound  for  the  statute  duty,  for  or  in 
respect  of  the  said  tithes.  At  a  Spedal  Sessions,  held 
in  October,  18£2,  by  an  order  of  two  Justices,  the  seve- 
ral sums  of  money  therein  mentioned  were  adjudged  to 
be  reasonable  compositions  to  be  paid  by  all  persons 
liable  to  perform  statute  duty  withm  the  parish  of  Luk^ 
iampUeadt  and  the  usual  notices  were  given  by  the  sur- 
veyor of  the  highways  to  all  persons  inclined  to  compound 
fioir  tbc^r  statute  du^^  and  they  were  required  to  signify 
tbeir  intention  to  compound  for  the  same  on  a4aj  men- 
tioned, and  at  such  time  to  pay  their  composition.  A 
meeting  of  the  parishioners  took  place  in  pursuance  of  the 
notices,  at  which  Mr.  Reed  attended,  when  he  was  in- 
formed that  the  parishioners  and  inhabitants  considered 
him  liable,  as  occupier  of  the  tithes,  to  perform  statute 
duty,  or  to  pay  a  composition  in  lieu  thereof,  but  be  d^ 
clared  his  opinion  that  he  was  not  liable,  and  expressed 
his  determination  not  to  perform  statute  duty,  or  pay  aqy 
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eompoitilioii.     In  1821  a  valuation  hath  been  made  of  all         18M. 

the  iaoda  and  tithes  in  the  pariah,  in  order  to  the  better     jj^j^^p^ 

aaaeatmeot  and  collection  of   the  poor  rates  in  wfaicfa  «• 

^,       • .         .    ,       .  ,  ,      ,  Tlie  Jusncit 

the  tithes    belonging    to    the    rector  were  valued^    at  «f 

3541.  I5s.  \0d.  yearly,  at  which  value  Mr.  Reed  was    ^^J^fjlfll. 

rated  and  assessed  to  the  relief  of  the  poor  as  occupier 

of  the  tithes,  and  bad  paid  the  same  accordingly.    No 

appeal  having  been  entered  against  the  order  of  the  Jusr 

tioes  above  mentioned,  the  surveyor  of  the  highways  d^ 

maaded  of  Mr.  Reed,  as  occupier  of  the  tithes,  the  stma 

of  18/.   IBs.  as  a  composition,  in  lieu  of  his  statute 

duty,   aecording  to  the  rales  previously  allowed  by  die 

Justices;  but  having  refused  to  pay  the  same,  be  was 

summoned  by  the  surveyor  at  a  Special  Sessions  to  pay  the 

same.    But  the  Justices  were  of  opinion  that  Mr.  Reed^ 

having  let  or  compounded  for  his  tithes,  the  whole  sta^ 

tate  duty  ought  to  be  paid  by  the  farmers  as  the  occn* 

piers  of  the  tithes,  and  as  Mr.  Reed  was  not  an  occii* 

pier  of  tithes  within  the  meaning  of  the  General  Highway 

Act,  IS  Geo.  3.  c.  78.  s.  34,   he  was  not  liaUe  to  be 

rated;  and  consequently  they  refused  to  grant  a  warrant 

of  distress  for  enforcing  payment  of  the  composition 

assessed  upon  him  in  lieu  of  statute  dqty.    The  question 

DOW  was,  whether,  under  these  drcumslances,  M^^*  Reed, 

having  entered  into  a  composition  wifh  his  parishioners, 

and  received  a  money  pa3rmeDt  io  lieu  of  tithes,  could  be 

considered  as  an  occupier  of  tithes  within  the  meaning 

of  the  General  Highway  Act. 

Dover  diewed  cause  against  the  rale.  The  amount  of 
composition  in  this  case  is  not  a  matter  of  contest,  nor  ii 
it  contended  that  mandamus  is  not  the  proper  remedy 
in  a  case  of  this  description;  neither  will  it  be  denied  that 
an  ecclesiastical  person  is  liable  to  the  highway  rate  as  oc- 
cupier of  tithes;  but  it  is  insisted,  under  the  circumstances 

B    B   ^ 
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1823.  disclosed  in  the  affidavitS|  that  Mr.  Reed  is  not  the  or- 
— ^^^^        cupier  of  tithes  in  the  sense  in  which  that  word  is  used 

V.  in  the  General  Highway  Act,  13  Geo.  3.  c.  78.  s.  34. 

DtTicit  rj^^  tithes,  in  this  case,  are  clearly  not  occupied  by 
BocKiao.  Mr.  Reed.  The  mode  of  compounding  for  the  tithes  which 
has  been  adopted,  creates  merely  the  relation  of  landlord 
and  tenant.  They  are  not  bargained  and  sold  at  the  time 
when  diey  are  in  a  state  of  maturity,  but  are  let  prospec* 
tively  from  year  to  year,  and  a  money  rent  is  payable  half* 
yearly,  and  the  tenancy  so  created  can  only  be  determined 
by  a  six  months'  notice.  So  long  therefore  as  diis  tenancy 
aubnsts,  he  cannot  be  considered  as  the  occupier,  and 
consequently  the  person  who  has  not  the  actual  occupa- 
tion is  not  liable  to  the  highway  rate.  The  aflBdavits 
state  that  Mr.  Reed  keeps  no  waggon,  cart,  or  other  car« 
riage,  nor  is  there  any  circumstance  in  the  case  which  will 
bring  him  within  the  words  of  the  Highway  Act.  At  all 
events,  considering  this  as  a  doubtful  question,  the  Court 
will  not  compel  Magistrates  by  mandamus  to  do  that 
which  may  subject  them  to  an  action,  if  they  should  grant 
a  distress  warrant. 

The  Court  stopped  him,  and  called  upon  the  other  side 
to  shew  by  what  authority  a  mandamus  could  be  granted 
to  compel  Magistrates,  in  a  doubtful  case,  to  do  an  act 
which  might  subject  them  to  an  action. 

Marry  at  and  G.  Marrk^t,  contri.  The  surveyor  of 
the  highways  has  no  remedy,  if  the  Justices  shall  not  be 
compelled  to  grant  Uieir  warrant  to  enforce  the  payment 
of  the  rate.  The  Hq;bway  Act  provides,  that  the  rate 
shall  be  levied  by  warrant  of  distress  and  sale.  Now  the 
Magistrates  have  been  applied  lo  for  their  warrant,  and 
they  have  refused  to  grant  it|  assignhig  reasons  for  such 
refusal;  but  the  Court  will  not  enter  into  the  grounds  of 
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refusal,  aiid  there  is  no  reason  in  point  of  law  why  the        1823. 
Magistrates  should  not  be  compelled  to  issue  their  war- 


ranty  tliere  being  no  other  mode  of  levying  the  rate.  They  v. 

cited,  u^on  this  point.  Rex  v.  The  Justices  o/Middlt'  ^f 

$ex  (a),  Stevens  v.  Evans  (A),  and  Rex  v.  The  Justices  of  ^,^""®; 
Soitiersetshire  (c).  Assuming  that,  in  a  doubtful  case, 
the  Court  would  not  grant  a  mandamus,  still  this  cannot 
be  considered  as  a  question  of  any  difficulty,  llie  rector 
must,  for  the  purpose  of  rateability,  be  considered  as  the 
occupier  of  the  tithes.  There  are  several  cases  which 
decide,  that  a  parson  who  compounds  for  his  tithes 
is  still  to  be  considered  as  the  occupier,  and  rateable 
to  the  relief  of  the  poor.  Rex  v.  Lambethid),  Regjma 
V.  Bartleti  (e).  In  this  case  Mr.  Reed  is  rated  to  the 
relief  of  the  poor  in  respect  of  these  very  tithes  as  oc- 
cupier, and  there  seems  no  good  reason  why  he  should 
not  be  rated  in  like  manner  to  the  repair  of  the  high- 
ways. The  composition  in  lieu  of  tithes  makes  no 
difference  as  to  the  question  of  occupation,  because  the 
clergyman  is  beneficially  intenested  in  the  land  in  respect 
of  which  the  xithes  arise.  Neither  does  the  mode  of  pay- 
ing the  composition  make  any  difference, .  because  it  is 
perfectly  immaterial  whether  h^  receives  the  composition 
in  one  or  in  two  payments.  According  to  all  the  deter- 
minations of  this  Court  upon  the  subject  of  rateability 
to  the  poor,  a  clergyman  who  receives  a  composition  in 
tithes,  is  still  to  be  deemed  as  the  occupier  of  the  tithes, 
and  upon  ihb  principle  the  clergyman  in  this  case  must 

(m)  1  Wils.  125.  npon  the  poor-rate ;  for  the  lett- 

(Jb)  %  Barr.  1152.  S.  C,     1  Sir  ing  is  bot  an  agreement  with  the 

W.  Bla.  284.  parishioners  to  retain  the  tithes  ; 

(e)  2  Stra.  99t.  and  the  parson  here  has  a  modus 

(d)  1  Stra.  695.  for  his  tithes,  thongh  It  was  ob* 

(«)  16  Vin.  Abr.  at.  Poor,  4S7.  jected  that  the  parishsooers  ware 

The  ca»e  there  stated  wan  this :  occnpiers,  and  so  the  parson  not 

A  parson  who  lets  his  tithes  to  rateable. 

the    parishioners  may  be  taxed 
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ISSS*        tw  deemed  the  occupier,  and  consequently  the  perton 

to  pay  the  highway  rate. 


TlM  Kmo 

V. 

The  Justices      Abbott.  C.  J.~It  ib  quite  clear  that  we  ought  not 

BocKiNo*     (0  mml  a  mandamua  in  this  case.    If  we  should  grant  the 
HaMsiimM^ 

wrily  and  the  money  should  be  levied  under  the  warrant 

of  dbtress,  Mr.  Reed  might  bring  an  action  imder  die 
Juatiees,  and  try  the  validity  of  that  act,  which  we  had 
compelled  them  to  do^  Since  1  have  had  the  honor  of 
sitting  in  this  Court,  I  have  always  expressed  very  great 
lolttctanee  in  compelling  Magistrates  lo  doany  thing  which 
might  subject  them  to  the  chance  of  an  action.  In  those 
cases  where  the  duty  of  the  Magistrates  is  clear  and  ex- 
pKcil,  we  interfere  by  mandamus,  and  suffer  no  idle  sug* 
gaation,  that  an  action  may  be  brought  to  prevail  with 
m;  bat  where  we  cannot  see  that  his  duty  is  plain  and 
obvious,  but  may  be  matter  of  doubt,  we  do  not  so  inter- 
poscb  Now,  in  this  case,  I  mnst  own  there  is  consider- 
aUe  doubt  upon  the  whole  matter,  whether,  under  the 
eircumstancee,  thia  clergyman  can  be  considered  as  the 
occupier  of  the  tithes  within  the  meatoiiq;  of  the  General 
Highway  Act,  The  question  being  doubtful,  I  think  wo 
ought  not  to  compel  the  Magistrates  to  issue  their  www 
rant.  I  forbear  saying  any  thing  more,  than  that  I  enter- 
tain doubts  upon  the  question.  I  do  not  wish  to  prqudge 
a  question  which  may  hereafter  be  considered,  should  any 
other  Magistrates  be  found  who  sball  issue  their  warrant 
and  thereby  raise  die  point  for  discussien.  When  audi 
question  shall  be  raised,  it  will  be  the  duty  of  the  Coiut 
lo  hear  it  discussed,  and  decide  upon  it.  At  present  I 
wish  to  be  understood  as  giving  no  judicial  opinion  upon 
it,  and  that  the  ground  on  which  I  dbcharge  this  rule  is, 
that  I  cannot  myself  clearly  see  that  these  Magistrates  may 
not  be  subjected  to  an  action,  if  they  should  issue  their 
warrant. 
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Baylby,  J. — In  a  doubtful  case  the  Court  never  grant  1823. 
a  mandamus  to  Justices.  The  public  are  very  much  in«  mw^*^ 
debted  to  the  Magistracy  of  the  country  for  the  voluntary  v. 

and  gratuitous  manner  in  which  they  discharge  their  pub-  ^ 

lie  duties ;  and  we  ought  not,  in  a  case  admitting  of  a  ^^|[^"^^ 
fair  degree  of  doubt,  to  subject  them  to  the  expense  and 
hazard  of  an  action,  or  require  them  to  make  a  return  to 
a  writ  of  mandamus.  Now,  as  far  as  I  can  judge,  this 
case  fairly  admits  of  the  doubt  which  the  Magistrates  have 
raised.  It  has  been  argued,  that  because  Mr.  Reed  is 
rateable  to  the  relief  of  the  poor  in  respect  of  his  tithes, 
under  the  statute  43  Ettz.  c.  £,  he  is  therefore  liable  to 
contribute  to  the  highway  rates.  I  think  that  by  no  means 
follows.  The  words  of  the  General  Highway  Act,  and 
the  statute  of  Elizabeth  are  very  different.  Under  the 
latter  statute,  tithes  are  not  rateable  eo  nomine.  The 
occupier  of  tithes,  yua  occupier,  is  not  rateable,  and  the 
only  words  of  the  statute  which  give  the  power  of  reach- 
11^  tithes,  as  a  subject  of  nte,  are  '^  parson,  vicar,  tithes 
impropriate,  and  propriations  of  tithes;"  but  common 
rectorial  or  vicarial  tithes  are  not  mentioned.  Why  are 
they  ate  not  mentioned  i  Probably  because  the  Legislature 
at  that  time  meant  to  impose  the  burthen  upon  the  par- 
son and  the  vicar,  and  not  upon  other  persons,  who 
were  the  occupers  of  tithes.  In  the  case  of  Rex  v. 
Lambeth  the  decision  proceeded  upon  this  footing,  niaie^ 
ly,  that  the  vicar  was  liable  to  the  poor  rate  in  bis  cfaa^ 
racier  of  vicar,  and  not  because  he  was  occupier.  In 
the  case  of  R^ina  v.  Bartlett,  the  lettii^  of  tithes  was 
not  a  letting  from  year  to  yew,  by  way  of  retainer  to  the 
different  parishioners,  but  a  bargain  or  agreement  pro  hie 
vice,  (as  far  I  can  judge,  from  the  short  Statement  of 
that  case  in  VinerU  Abridgment f)  and  I  cannot  help  think* 
ifig  that  there  may  be  a  difference  between  the  case  of  a 
regular  yearly  letting,  by  way  of  retainer  to  the  difiereni 
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occupiers  of  lands  in  the  parish,  and  the  case  of  an  agree- 
ment with  the  parishioners  to  retain  the  tithes.  Of  this, 
I  am  sure,  that  the  attempt  now  to  raise  this  question  for 
the  first  time,  and  to  endeavour  to  throw  thix  burthen  upon 
the  rector,  will  have  a  tendency  to  force  clergymen  into 
disputes  with  their  parishioners,  and  to  prevent  them  from 
entering  into  a  composition,  which  is  generally  beneficial 
to  the  parishioner. 

HoLROYo  and  Best,  J.'s,  were  absent. 

Rule  discharged,  with  costs. 


AfrUflS. 


A  cooTiction 
oo  the  ttatate 
5^mi.c.  14. 
t.  4.  for  keep- 
ing and  using 
a  gnn  to  kiU 
and  destroy 
game  without 
being  quali- 
fied, mutt  be 
made  within 
three  lunar 
months  after 
the  offence  is 
coounitted. 


The  King  v.  William  Bellamy. 

Conviction  on  the  atat  SJnn.  c.  U,  for  keep- 
ing and  using  a  gun  to  kill  and  destroy  game.  The  con- 
viction (which  was  returned  into  this  Court  by  certiorari) 
set  forth,  that  on  the  8th  Notember,  £  Geo.  4.,  R.  Ro^ 
bertSf  D.  D.,  in  his  proper  person,  came  before  C.  £•  J^, 
Clerk,  a  Justice  of  Peace,  &c.  and  gave  him  to  under- 
stand, '^  that  one  William  Beliamy^  of  the  parish  of  Stake 
Doyle,  in  the  county  of  Northampton,  grazier,  witbin 
duree  months  now  last  past,  to  wit,  on  the  1st  September, 
2  Geo.  4.,  the  said  fVilliam  Bellamy  beiiq;  a  person  not 
having  then  lands.  Sec.  (negatiring  the  several  qnalifica- 
tions  for  killbig  game  mentioned  in  the  statute)  did  keep 
and  use  a  gim,  being  an  engine  to  kill  and  destroy  game, 
i^inst  the  form  of  the  statute."  The  conviction  then 
set  forth  a  summons  of  the  defendant  on  the  8th  Norem- 
ber,  and  his  appearance  on  the  6th  December,  when  he 
did  not  deny  the  fact^f  bis  keepmg  and  using  a  gim,  but 
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pleaded  a  quali6cation  to  kill  game,  whereupon  the  Jos*        1B9B, 
tice  proceeded    to  exanune  a  witneas  on  the    part  of     Th^^pi^ii^ 
the  informer,  who   proved   the  offence,  in  the  manner  f* 

therein  stated,  to  have  been  committed  on  the  Ist  Seplem- 
ber^  2  Geo*  4.,  and  in  conclusion,  the  Justice,  after  stat- 
ing that  the  defendant  had  not  shewn  any  sufficient  cause 
why  he  should  not  be  convicted,  adjudged  him  to  pay  the 
penalty  of  5L  in  the  usual  form.  The  objection  to  the 
conviction  was,  that  it  had  not  taken  place  witliin  tliree 
months  next  after  the  time  of  committing  the  offence, 
conformably  to  the  statute  5  Ann.  c.  14. 

Jdamg,  in  support  of  the  conviction.  This  conviction 
being  founded  on  the  sec.  4.  of  5  Ann.  c.  14>  is  in  time, 
inasmuch  as  no  time  is  mentioned  in  that  section,  within 
which  the  conviction  shall  take  place.  The  2d  sec- 
tion of  the  statute  imposes  a  penalty  of  5/.  upon  any 
bigler,  Sec.  for  having  in  his  possession,  or  buying  or 
selling,  or  offering  to  sell,  game,  and  directs  that  the 
penalty  shall  be  levied  by  sale  and  distress  of  the  offender's 
goods,  and  for  want  of  distress,  directs,  that  the  offender 
shall,  for  the  first  offence,  be  committed  to  the  House  of 
Correction  for  three  months;  and  for  the  second,  for  four 
months,  ^*  provided  that  such  conviction  be  made«within 
three  months  after  such  offence  committed.-'  It  cannot 
be  denied  that  a  conviction  under  this  section  must  take 
place  within  three  months.  Ilie  question  is,  whether  the 
same  Umitation  is  to  be  applied  to  the  conviction  for 
offences  committed  within  the  4th  section.  By  that  clause 
it  is  enacted,  **  that  if  any  person,  not  qualified  by  law, 
shall  keep  any  sporting  dogs  or  engines  to  destroy  game, 
and  shall  be  convicted  by  the  Justices  where  the  offence 
is  committed  at  aforesaidf  the  person  so  convicted,  shall 
forfeit  the  sum  of  5/.  the  same  to  be  levied  by  distress  and 
sale  of  the  offender's  goods,  by  warrant  under  the  baud 
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J  823.        and  seal  of  the  Justice  before  whom  sndi  person  shall  be 
_.  "^^        convicted  at  aforesaid.    If  the  words  *^  as  aforesaid,^' 

The  Kino  -^ 

V*  thiis  used  in  the  4th  section,  are  to  be  constrtied  as  having 

reference  to  the  manner  and  time  of  conviction  mentioned 
in  the  2d  section,  certainly  this  conviction  is  out  of  time. 
But  such  a  construction  Seems  not  to  be  warranted,  be- 
cause the  words  **  as  aforesaid/'  do  not  necessarily  refer 
to  the  time  of  conviction  mentioned  in  the  preceding  sec- 
tion,  and  may  as  well  be  construed  to  refer  to  any  other 
matter  or  thing  mentioned  in  the  same  clause.  The  4th 
section,  taken  by  itself,  expresses  no  limitation  of  time 
within  which  the  conviction  shall  take  place,  nor  indeed 
does  it  contain  any  direct  words  of  reference  to  the  pre« 
ceding  clause,  which  is  expressly  directed  against  higlers, 
and  cannot  be  extended  by  any  construction  to  imqualified 
persons  keeping  sporting  dogs  or  engines  to  destroy  game. 
The  case  of  Rex  v.  Tolley{a),  though  seemingly  an  au* 
thority  in  favor  of  the  objection  in  this  case,  cannot  avail 
the  present  defendant,  because  that  case  was  decided  with 
reference  to  the  9  jinn.  c.  25,  which  recites  and  makes 
perpetual  the  5  Ann.  c  149  and  expressly  provides,  that 
tlie  forfeitures  incurred  by  the  later  act  shall  be  recovered 
by  such  means,  and  in  such  manner  and  form,  and  wU/un 
such  time,  as  are  prescribed  by  the  recited  act  respecting 
higlers.  The  defendant  in  that  case  was  convicted  upon 
the  5  Ann.  c.  14,  and  being  a  game-keeper,  rested  his 
defence  upon  the  9  Ann.  c  25,  but  as  there  are  express 
words  of  reference  in  the  latter  act  to  the  time  mentioned 
in  the  2d  section  of  the  former,  withm  which  the  convic- 
tion shall  take  place,  the  Court  very  properly  decided  that 
the  conviction  was  out  of  time,  not  haviiq;  taken  place 
within  the  three  months  mentioned  in  that  section.  Here, 
however,  the  words  of  reference  contained  in  the  4th  sec- 
tion by  no  means  refer  to  the  2d  section*    Logically  they 

(«}  3  East,  4e6. 
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refiM-  to  matters  mtentioiied  in  the  4lh  section,  nameljy        1823. 
convicted  '*  before  one  Justice/'  '*  upon  the  view  of  the     ^,  "^^ 

.  >  r  YUe  King 

Jostice,     or  ^  upon  the  oath  of  one  or  more  credible  r. 

^_  R  B I  s  A  aA  V 

witness  or  witnesses  ;^  and  the  Court  cannot,  by  any 
forced  construction,  tie  those  words  down  to  any  particu* 
fau*  provision  in  the  preceding  chuse,  which  is  expressly 
applicable  to  a  distinct  class  of  offences,  still  less  to  the 
provision  as  to  the  time  within  which  the  conviction  shall 
take  place.  The  interpretation  derives  additional  weight 
by  reference  to  the  9  ^itn.  c.  25,  which  imposes  a  penalty 
upon  a  game^keeper  killing  game,  who  is  not  duly  certi- 
ficated, because  by  the  express  words  of  reference  in  that 
statute  to  the  provisions  of  the  bAnn.c.  14»  as  to  the 
mode  of  recovering  the  penalties,  and  the  time  within 
which  the  conviction  shall  take  place,  a  game-keeper  not 
duly  certificated  must  be  convicted  within  three  months, 
but  if  he  be  not  a  game^keeper,  the  inference  is,  that 
under  that  statute,  the  conviction  might  take  place  at  any 
dme.  If  this  defendant  had  been  proceeded  against  under 
the  9  Ann.  and  not  being  a  game-keeper,  this  conviction 
wodd  be  in  time.  That  statute  applies  solely  to  persons 
who  are  game-keepers  not  duly  certificated,  and  therefore 
as  to  all  other  persons  there  is  no  limitation  of  time  within 
which  the  conviction  shall  take  place.  Referring,  there- 
fore, to  the  reasonable  construction  of  both  statutes,  this 
conviction  is  not  restrained  by  the  limitation  as  to  time, 
by  a.  £•  of  5  Ann.  c.  14.  nor  by  the  9  Ann.  c.  25,  and 
judgment  must  be  given  for  the  Crown. 

Dtnman,  C  S.  contri,  was  stopped  by  the  Court. 

Abbott,  C.  J.— I  am  of  opinion  that  the  conviction 
before  a  Justice  of  the  Peace  of  an  unqualified  person 
for  using  a  gun  for  the  destruction  of  game,  mtist  take 
place  within  three  lunar  months,  next  after  the  offence  has 
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been  committed.  The  convictioo  now  before  us  did  not 
take  place  until  a  period  of  three  months  had  elapsed, 
and  therefore  it  must  be  quashed.  It  has  been  more  than 
once  observed  by  the  Court,  that  the  language  of  Acts  of 
Parliament  is  not  to  be  examined  with  a  critical  eye,  but 
according  to  its  plain  and  obvious  meaning.  If  we  can 
find  expressions  in  a  statute  capable  of  an  intelligible  ex- 
planation,  it  is  our  duty  to  give  effect  to  them,  according 
to  the  obvious  intention  of  the  Legislature,  and  not  accord- 
ing to  a  critical  and  literal  interpretation.  looking  to 
the  language  of  the  2d  section  of  5  Ann.  c.  14,  explained 
as  it  is  by  the  language  of  the  4th,  I  think  it  was  the  ob- 
vious intention  of  the  Legislature,  that  the  conviction,  in 
all  cases  under  that  act,  should  take  place  within  three 
months  next  after  the  offence  was  committed.  The  2d 
section  enacts,  ^'  that  if  any  higler,  &c.  shall  have  in  his 
possession,  or  shall  buy,  sell,  or  offer  to  sell,  any  hare, 
&c.,  and  shall  be  thereof  convicted,  he  sliall  forfeit  for 
every  bare,  &c.  the  sum  of  five  pounds,  &c.  provided 
thai  such  conviction  be  made  within  three  months  after 
such  offence  committed.**  The  3d  section  only  provides 
for  the  encouragement  of  destroyers  of  game,  to  make 
discoveries  against  persons  who  buy  or  sell  game  ;  the  4th 
section  enacts,  **  that  if  any  person  or  persons,  not  qua- 
lified by  the  laws  of  tliis  realm  so  to  do,  shall  keep,  or 
use,  any  greyhounds,  &c.,  tunnells,  or  any  other  eiq^ines  to 
kill  and  destroy  game,  and  shall  be  thereof  convicted,  upon 
the  oath  of  one  or  two  credible  witnesses,  by  the  Justice 
or  Justices  of  the  Peace,  where  such  offence  is  com- 
mitted, as  aforesaid^  the  person  or  persons  so  convicted 
shall  forfeit  the  sum  of  five  pounds."  The  words  **  as 
aforesaid,*'  clearly  must  refer  to  the  time  within  which  the 
conviction  is  to  take  place,  because  the  offence  cannot 
be  committed  before  the  Justices  of  the  Peace.  We 
must,   therefore,  understand  these  words  **  if  any  person 
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shall  keep»  &c.|  and  be  tiierefore  convicted  as  afore$aid^ 
as  having  reference  to  the  2d  section,  which  mentions  the 
time  within  which  the  conviction  is  to  take  place,  for 
nothing  is  said  in  the  4th  as  to  the  time  of  the  conviction, 
except  by  reference  to  the  2d  section.  Then  comes  the 
9  Jlnn.  €.25.  s.  1,  which  relates  to  the  power  of  ap- 
poniting  game-keepers,  and  enacts,  ^*  that  no  lord  or  lady 
of  a  manor  shall  appoint  above  one  person  to  be  a  game* 
keeper,  and  that  the  name  of  such  game-keeper  shall  be 
entered  with  the  Clerk  of  the  Peace;  and  in  case  any 
other  game-keeper  whose  name  shall  not  be  so  entered^ 
who  shall  not  be  otherwise  qualified  by  the  laws  to 
kill  game,  shall  presume  to  kill  any  hare,  &c.;  or,  if  any 
game-keeper,  or  other  person  whatsoever,  not  being  qua- 
lified, in  his  own  right  to  kill  game,  shall  sell,  or  expose 
to  sale,  any  hare,  &c.  the  offender  shall  incur  such  for* 
feitures  as  are  inflicted  by  5  Ann,  c.  14,  upon  higleri, 
&€.  for  buying  or  selling  game,  such  forfeitures  to  be 
recovered  by  such  means,  and  in  such  manner  and  form, 
and  within  tuch  time,  and  to  such  uses  as  are  prescribed 
by  the  said  act.**  Now,  the  time  which  is  mentioned,  in 
the  2d  section  of  5  Ann.  c.  14,  seems  manifestly  to  shew 
that  the  Legislature  considered  the  4th  section  which  im- 
poses the  penalty  on  unqualified  persons  killing  game,  as 
limiting  the  time  of  conviction,  in  like  manner  as  it  was 
limited  in  the  previous  section  against  carriers  and  higlcrs. 
Unless  this  construction  is  put  upon  the  statttte,  there 
"Would  be  this  anomaly,  namely,  that  the  higler  -ibilst  be 
convicted  of  selling  within  three  months,  but  the*  Unqua- 
lified person  so  offending  against  the  4th  section,  might 
lie  convicted  at  any  time  after  the  expiration  of  that  pe^ 
riod,  anleas  he  was  a  game-keeper  not  duly  certificaited 
According  to  the  9  Ann.  c.  25.  There  would  be  a  great 
inconvenience  in  putting  such  a  construction  upon  the 
atatttte;  but  that  inconvenience  is  avoided  by  holding  that 
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the  5  Aun*  c.  IS,  prescribes  the  lioiitaiioii  of  three 
months  to  all  the  offences  on  which  penalties  are  imposed 
by  that  statute. 

Batley,  J. — I  am  entirely  of  the  same  opinion.  In 
the  case  of  Rex  v.  ToUey  {a\  the  question  arose  upon 
the  same  section  as  the  question  in  this  case  arises,  and  I 
think  that  case  was  rightly  decided,  and  is  an  authority 
in  point,  oa  the  present  occasion.  The  ^  section  of  the 
act  declares,  that  if  the  party  is  convicted  before  a  Jus* 
tice  of  the  Peace  within  three  months  after  the  offence  is 
committed,  he  shall  be  liable  to  the  five  pounds  penalty, 
prescribed  by  that  clause,  and  if  he  shall  not  be  able  to 
pAy  it,  by  distress  and  sale  of  his  goods,  he  shall  be 
liable  to  be  committed  to  the  House  of  Correction  for 
three  months,  and  for  every  other  offence  for  the  space 
of  four  months.  Then  comes  the  4th  section,  which 
enacts,  that  the  offender  under  that  section,  who  shall 
be  convicted  '^  a$  afonmii!*  shall  pay  a  penal^  of  five 
poimds,  the  same  to  be  levied  by  distress  and  sale  of  the 
offender*s  goods,  by  warrant  under  the  hand  and  seal  of 
the  Justice  before  whom  he  shall  be  convicted  ^^  as  ofore- 
md^  and  for  want  of  such  distress  he  shall  be  sent  to 
the  House  of  Correction  for  three  months,  and  for  every 
other  offence,  four  months.  Now  here  the  words  ^  as 
aforesaid''  are  repeated  twice,  and  they  clearly  can  have 
■o  meaning  unless  they  have  reference  to  the  tune  whbbi 
which  the  conviction  is  to  take  place,  as  mentioned  in 
die  %i  section.  The  words  ''  if  any  person  convicted  as 
aforesaid,**  cannot  apply  to  the  time  when  the  offence  is 
committed,  but  to  the  time  when  the  party  Aall  be  co»- 
victed.  In  a  subsequent  part  of  the  same  clause  ''  as 
aforesaid'*  occiurs  again,  as  connected  with  the  word 
^  convkled/'  and  therefore,  in  grammatical  constmctioi^ 

(a)  9  East,  467. 
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that  secdoo  must  have  reference  to  the  time  mentiooed  in         IB23. 
tlie  previous  section.   I1ie  words  '^  convicted  as  aforesaid '*     TheKiNo 
must  be  understood  to  comprehend  all  the  limitations  and  «• 

restrictions  mentioned  in  the  2d  section,  which,  amongst 
odier  things,  provides  that  the  conviction  shall  take  place 
within  three  months.  This  conviction  has  not  taken 
place  within  that  period,  and  consequently  it  must  be 
quashed. 

HoLBOTO,  J.— -I  also  think  that  this  conviction  not 
having  taken  place  within  three  months,  cannot  be  sup- 
ported. It  appears  to  roe,  that  the  case  of  Rex  v.  ToUey 
was  rightly  decided;  but,  I  do  not  think  that  case  is  con- 
elusive  of  the  present.  In  the  present  case,  unless  the  4th 
section  of  5  jInn.  c.  14,  has  reference  to  the  2d  section, 
by  force  of  the  words  *' convicted  as  aforesaid,'*  it  can 
have  no  application  at  all,  but  I  think,  in  fair  granmia- 
tieal  construction,  the  time  mentioned  in  the  2d,  within 
which  the  conviction  is  to  take  |^ace,  must  govern  the 
coQstmction  of  the  4th  section. 

Be8T|  J. — I  am  of  the  same  opinion.  It  ii  most 
important  for  a  defendant  that  informations  upon  this 
statute  should  be  prosecuted  within  three  months,  and 
that  the  conviction  should  take  place  immediately  after 
the  offence  is  supposed  to  have  been  committed,  for  if 
the  prosecution  is  brought  forward  at  a  later  period,  his 
attention  may  not  be  called  to  the  precise  time  when  the 
offence  is  charged  to  have  been  committed,  so  as  to 
enable  him  to  make  that  defence  which  he  would  be  in  a 
situation  to  make  if  there  had  been  a  more  early  prosecu- 
tion. If  I  had  not  the  sanction  of  a  decided  authority, 
and  if  even  this  were  a  matter  of  doubt,  unless  I  were 
restricted  by  express  words,  I  should  have  no  difficulty  in 
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1823.        saying,  that  this  coiiviclioii,  in  order  to  render  it  legal, 

^.^"'^         should  have  taken  place  within  three  months.     Looking 
The  Kiao  "^  _    .  ,     , 

V.  to  the  words  of  the  statute  5  Ann.  I  have  no  doubt 

Bellamy,  ^jj^ie^er  that  the  conviction  must  Uke  place  within  three 
months.  The  words  ''  as  aforesaid"  in  the  4th  section, 
have  no  intelligible  meaning,  unless  they  refer  to  the  2d 
section.  If  they  have  reference  to  that  section,  then  they 
must  mean  the  time  **  aforesaid,''  which  is  three  months. 
According  to  the  9  Ann.  which  expressly  refers  to  the 
5  Ann.  e.  14.  s.  2,  it  would  be  impossible  for  tis  to 
come  to  the  conclusion,  that  a  game-keeper,  not  properly 
oerti6cated,  might  be  convicted  withiu  three  months, 
but  that  any  other  person,  not  a  game-keeper,  might  be 
convicted  at  any  time.  But  all  doubt  in  this  case  is 
removed  by  the  decision  of  Rex  v.  Tolky,  in  which, 
though  the  defence  was  not  the  same,  yet  the  decision 
of  the  Court  was  in  iavor  of  the  defendant  upon  this  very 
point.  The  9  Ann.  is  an  exposition  of  the  5  Ann.  and 
the  Court,  in  that  case  said,  that  that  statute  got  rid 
of  all  doubt  on  the  subject,  and  shewed  that  the  con- 
viction must  be  within  three  months  after  the  offence 
committed.  That  decision  I  think  is  perfectly  consistent 
with  the  intention  of  the  Legislature,  and  is  an  authority 
to  justify  us  in  giving  judgment  for  this  defendant 

Judgment  for  the  defendant. 
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The  Kino  v.  The  Birmingham  Gas  Light 

and  Coke  Company. 

..ISY  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Birmingham^  in  the  county  of  Warwick,  "  The  JBtr- 
nuNgham  Gas  Light  and  Coke  Company/'  were  assessed 
in  respect  of  their  premises  and  gas,  as  follows: — 


AprUtS. 


Asseu- 

meot. 


Premises,  dwelling-houses,  shops, 
buildings,  land,  and  premises,  and  the 
trunks,  pipes,  and  other  apparatus,  for 
the  conveyance  of  gas  belonging  to  the 
company,  situate  and  being  fixed  in  the 
ground,  in  the  parish  of  Birmingham, 
and  the  profits  arising  therefrom  witliiu 
the  parish. 


The  profits 
arUinic  from 
the  sale  of  gas, 
manafactorod 
from  coal,  and 
conveyed 
through  pipes 
and  trunks  un- 
der the  pa?e* 
ment,  for  the 

{purpose  of 
ighting  a 
town,  are  not 
rateable  to  the 
relief  of  the 
poor  under  the 
4S£lis«c.t* 


Upon  hearing  an  appeal  against  this  assessment,  the 
Court  of  Quarter  Sessions  confirmed  the  same,  subject  to 
the  opinion  of  this  Court,  on  the  following  case:— - 

By  the  59  Geo.  3.  entitled,  '^  An  Act  for  better  sup- 
plying the  Town  of  Birmingham,  in  the  County  of  fVar^ 
wick,  with  Gas,'*  certain  persons  therein  named,  and  their 
successors,  are  declared  to  be  a  body  politic  and  corpo- 
rate, by  the  name  of  ''  Tlie  Birmingham  Gas  Light  and 
Coke  Company ,''  and  powers  are  given  to  them  to  sup- 
ply the  town  with  gas,  to  enter  into  contracts  for  the 
lighting  of  houses,  &c.  therewith,  and  with  the  consent 
of  the  Commissioners  for  Lighting  and  Paving  the  Town, 
to  break  up  the  soil  and  pavements  of  the  streets,  &c. 


VOL.  1. 


c  c 
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1823.        for  the  purpose  of  laying  down  pipes  and  other  necessary 
_/|r^        apparatus,  for  the  conveyance  of  gas  from  the  manufac- 
V.  tofy  to  the  houses,  &c.  of  the  consumers."    In  pursuance 

BiRMiifGHAM  ^f  ^^^  provbions  of  this  act,  the  company  purchased  the 
^FA^"'  dwelling-houses,  shops,  buildings,  lands,  and  premises, 
mentioned  in  the  assessment,  and  erected  and  placed 
therein,  retorts,  gasometers,  purifiers,  and  other  appara- 
tus necessary  for  the  manufacture  of  gas  and  coke,  (and 
part  of  which  apparatus  is  affixed  to  the  freehold,  and 
part  is  not),  and  also  by  the  consent  of  the  aforesaid  Com- 
missioners, broke  up  the  soil  and  pavement  in  the  streets, 
and  fixed  therein  the  trunks,  pipes,  and  other  apparatus 
for  the  conveyance  of  gas,  mentioned  in  the  said  assess- 
ment, and  which  communicate  with  the  house  and  manu- 
factory. The  company  carry  on  a  considerable  manufac- 
ture of  coke  and  gas  upon  the  premises  so  purchased, 
and  derive  a  profit  from  the  sale  of  each  of  those  articles. 
The  coke  is  conveyed  from  the  premises  of  the  company, 
to  those  of  the  purchasers,  by  means  of  carts  and  wag- 
gons, and  the  gas,  by  means  of  the  trunks,  pipes,  and 
other  apparatus  for  the  conveyance  of  gas,  mentioned  in 
the  assessment.  Gas  and  coke  are  both  manufactured 
from  coal  at  a  great  expense  of  fuel,  and  the  machinery 
and  apparatus  necessary  for  the  manufacture  of  these 
articles,  are  also  very  expensive,  and  require  frequent  re- 
newal. Stock  in  trade,  and  the  profits  of  the  manufac- 
tories in  the  parish  of  Birmingham,  are  not  rated  to  the 
poor  in  this  rate.  The  premises,  trunks,  pipes,  &c. 
mentioned  in  the  assessment  as  belonging  to  the  com- 
pany, if  rated  to  the  poor,  as  other  lands  within  the 
parish,  that  is  to  say,  if  the  profits  arising  from  the  sale 
of  gas  are  not  included,  are  worth  200/.  per  annum,  but 
are  worth  800/.  if  the  profits  arising  from  the  sale  of  gas 
are  included,  if  the  Court  should  be  of  opinion  that  the 
profits  accruing  to  the  company  from  the  sale  of  gas,  are 
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not  rateable,  or  that  they  can  only  be  rated  as  the  profits        1823. 
of  a  manufactory,  the  rate  ought  to  be  amended  by  in- 


serting the  sum  of  £00/.  therein,  hi  lieu  of  the  sum  of  «. 

800/.,  and  the  sum  of  5/.  in  lieu  of  the  sum  of  20/.  BirmTroram 

Gas  Coh- 


N.  G.  Clarke,  Gumey,  Reader,  and  Holhech,  in  sup- 
port of  the  order  of  Sessions.  The  Birmingham  Gal 
Light  Company  are  rateable  in  respect,  not  merely  of  tha 
dwelling-houses,  shops,  buildings,  land,  and  premises^ 
and  the  trunks,  pipes,  and  other  apparatus  fixed  in  the 
ground,  but  also  in  respect  of  the  profits  arising  from 
the  sale  of  gas  within  the  parish.  This  rateability  at- 
taches upon  them  by  vurtue  of  the  statute  of  43  Elix.  c.  2, 
MS  occupiers  of  lands.  According  to  all  the  authorities^ 
this  Is  an  occupation  of  land,  and  the  profits  aiising  from 
such  occupation,  are  the  subject  of  rate.  When  once  an 
occupation  of  land  is  established,  the  amount  of  rate  is 
to  be  calculated  by  the  profits  arising  from  such  occupa- 
tion. The  cases  of  Rex  ▼.  The  Corporation  of  Bath{a\ 
and  Rex  ▼.  The  Rochdale  Water  Works  Company  (b), 
seem  not  to  be  distinguishable  in  principle  from  the  pre- 
sent case.  In  the  first,  the  corporation  of  Bath  were 
held  rateable  in  respect  of  their  profits  arisii^  from  the 
conveyance  of  water  through  aqueducts  and  pipes  laid 
nnder  ground.  Upon  the  same  principle  in  the  second, 
the  Rochdale  Water  Works  Company  were  held  rateable 
in  respect  of  their  profits  derived  in  like  manner.  In 
those  cases  the  foundation  of  the  rate  was  the  beneficial 
occupation  of  the  soil.  So,  in  the  present  case,  the 
soil  being  made  use  of  to  earn  the  profit,  the  profit  is  to 
be  considered  as  an  adjunct  to  the  occupation,  and  there- 
fore rateable  upon  the  like  principle.  In  this  point  of 
view,  it  is  difficult  to  distinguish  between  water  and 

(a)  14  East,  609.  (6)  1  M.  &  S.  634. 

C  C  2 


FAMY. 
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1823.        gM.    Tie  same  mode  of  conveyance  by  an  occupation 


^^  of    the   soil   18   adopted,    and    consequently  the  same 

V,  principle  ought  to  prevail  in  both  instances.    Undoubt- 

Birmingham  ^^V  ^^  ^'^  P^^  ^9  ^  "^^  rateable,  but  when  it  is 
OaiCom.  connected,  as  an  adjunct,  with  any  thing  which  is 
rateable,  then  it  becomes  liable.  Upon  this  principle 
tolls,  per  se,  are  not  rateable;  but  when  they  are  con- 
nected with  the  soil  in  respect  of  which  they  arise,  then 
the  rate  attaches,  because  they  are  identified  with  the  soil, 
and  produce  a  profit  to  the  occupier.  This  is  the  prin- 
dpie  upon  which  Rex  v.  Macdonald  (a)  was  decided.  In 
Rex  V.  The  Calder  Navigation{b\  Holroyd,  J.  says, 
'^  a  rate  on  land  is  in  effect  a  rate  on  the  profits  of 
the  land;  for  where  there  are  no  profits,  there  is  no 
beneficial  occupation."  Here  there  is  a  beneficial  oc- 
cupation by  the  means  stated  in  the  case,  and,  upon 
the  authority  of  these  cases,  this  company  are  clearly 
rateable  for  such  beneficial  occupation.  All  that  is  ne- 
cessary to  shew  is,  that  this  company  have  a  tangible 
local  occupation  in  the  soil,  and  when  once  that  is  esta- 
blished the  profits  arising  from  it,  from  whatever  means, 
become  rateable.  The  Court  are  to  combine  all  the 
circumstances  which  tend  to  give  the  occupation  an  entire 
value,  and  are  not  to  separate  the  mere  value  of  the  pipes 
and  apparatus  from  the  gas.  Upon  this  principle  it  was 
determined,  that  the  profits  of  a  weighing  machine  (c), 
of  a  carding  machine  (^I),  and  the  canteen  of  barracks  (e), 
were  rateable.  This  case  is  not  distinguishable  from 
these  authorities,  and  therefore  the  Sessions  did  right  in 
affirming  the  present  rate. 

D.  Pollock,  jidams,  and  Finch,  contrd,  were  stopped 
by  the  Court. 

(a)  IS  East,  324.  (d)  Rex  ▼.  Hogg^  Cald.  966. 

(6)  1  B.  &  A.  969.  S.  C.  1 T.  R.  721. 
(e)  Rex  V. Si.  NiekoUu, GUmca-         (je)  4  M.  &  S.  317* 
Uff  Cald.S62. 
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Abbott^  C.  J. — ^The  question  presented  to  onr  con*  1823. 
sideration  is,  not  whether  the  Birmingham  Gas  light  and  ^^^^ 
Coke  Company  are  rateable  for  the  buildings,  land,  and  e. 

premises,  and   the  trunks,    pipes,   and  other  apparatus  Birmingham 
occupied  by  them  for  the  conveyance  of  gas,  but  whether     ^^^^^"' 
they  are  rateable  for  the  profits  arising  from  the  sale  of 
gas.     If  it  were  meant  to   raise  the  first  question,   my 
opinion  would  be  (speaking  upon  the  subject  judicially), 
that  the  company   are    only  rateable  for  the  amount  at 
which  the  buildings  and  other  premises  mentioned  in  the 
assessment  would  let  to  any  other  persons  for  the  purpose 
of  carrying  on  a  manufactory.     But  the  form  in  which 
this  case  is  presented  to  us  does  not  raise  that  question. 
If  we  look  to  the  mode  in  which  this  rate  is  estimated^ 
and  to  the  statement  of  the  last  paragraph  of  the  case, 
this  appears  conclusive.     It  states,  that  ''  the  premises,'' 
M'hich  [  understand  to  mean  the  buildings,  '*  trunks,  pipes, 
&c/'  which  may  mean  the  ground  in  which  the  trunks 
and   pipes  are  placed,    mentioned  in  the  assessment  as 
belonging  to  the  company,  if  rated  to  the  poor  as  other 
lands  within  the  parish,  that  is  to  say,  if  the  profits  aris- 
ing from  the  sale  of  gas  are  not  included,  are  worth  2O0L 
per  annum,   but  are  worth  800/.,  if  the  profits  arising 
from  the  sale  of  gas  are  included.    If  the  Court  should 
be  of  opinion  that  the  profits  accruing  to  the  company 
from  the  sale  of  gas  are  not  rateable,  or  that  they  can 
only  be  rated  as  the  profits  of  a  manufactory,    the  rate 
ought  to    be  amended,   by  inserting  the    sum  of  200/. 
therein,  in  lieu  of  the  sum  of  800/.,   and  the  sum  of 
5/.  in  lieu  of  the  sum  of  SO/.''    I  am  of  opinion  that 
the  profits  accruing  to  the  company  from  the  sale  of 
gas  are  not  rateable,  and   are  not  to  be  rated  as  the 
profits  of  a  manufactory;  for  it  appears  from  the  state 
ment  of  the  case,  that  the  profits  of  a  manufactory  are 
not  rateable   in   the  hands  of  any  other  persons.     The 
distinction  in  the  present  case  is,  that  the  company  are 
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182d.        rated  not  merely  for  tbeir  premises,  but  in  respect  of 
the  profit  of  a  manufactory,  ^hich  is  something  obtaiued 


The  Ri!io 

p.  by  the  skill  and  labour  of  man,  and  from  money  laid  out 

BiRMiiiGHAM  '"  ^^  purchase  of  materials,  which  are  afterwards  to  be 
Oai  Com-     altered  and  brouebt  into  another  shape  and  form.     That 

PAMY 

circumstance  renders  this  case  perfectly  distinguishable 
from  all  other  cases;  from  the  cases  of  canals,  water- 
works, light-houses,  locks,  and  other  property  of  that 
description.  For  this  reason  it  is,  that  the  cases  of  Rex  v. 
The  Corporation  of  Bath^  and  Rex  v.  The  Rochdale  Water 
Works  Company 9  are  direcdy  at  variance  with  the  present, 
[n  those,  the  rate  was  upon  the  water,  which  is  a  natural 
produce,  but  here  it  is  upon  gas,  which  is  an  artificial 
produce,  obtained  by  the  labour,  skill,  industry,  and 
capital  of  the  company.  An  inhabitant  may  be  rated  for 
the  profits  of  his  trade;  but  if  this  company  is  to  be 
rated  in  respect  of  their  gas,  the  rate  would  be  imposed 
upon  them  on  a  very  different  principle.  Here  they  are 
rated  upon  the  sale  of  their  gas,  as  occupiers  of  land, 
which  I  think  cannot  be  supported.  I  am  of  opinion 
therefore  that  this  rate  must  be  amended,  by  inserting 
the  sum  of  200/.  instead  of  800/. 

Baylbt,  J. — I  am  of  the  same  opinion.  This  is  en* 
tirely  a  question  of  quantum.  In  most  of  the  cases 
which  have  formerly  been  before  the  Court,  the  only  ques- 
tion was,  whether  there  has  been  any  rateable  property 
or  not,  and  in  such  cases  reference  was  made  to  the  pro* 
fits  as  being  the  criteria  by  which  the  quantum  of  rate 
was  to  be  ascertained.  Such  was  the  question  with  re- 
spect to  canal  locks.  When  the  rate  was  imposed  upon 
the  lock,  the  profits  were  referred  as  to  the  mode  of 
fixing  the  quantum^  but  whether  the  quantum  of  rate 
has  been  properly  fixed,  is  a  question  into  which  the 
Court  do  not  inquire,  nor  into  which  they  feel  themselves 
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at  liberty  to  examine,  unless  it  is  specifically  pointed  out        1823. 
to  their  consideration.     In  the  present  case  the  quantum 


is  specifically  pointed  out,  and  our  attention  is  directed  f,, 

to  a  distinction  between  the  value  of  the  occupation  of  bibi,'J]Jqhj^„ 
the  land  per  se,  and  tlie  profits  resulting  from  carrying     Oai  Com- 
on,  by  means  of  the  occupation,  a  beneficial  manufactory, 
^ow  the  criterion  by  which  the  value  of  this  land,  co- 
vered as  it  is  by  warehouses,  buildings,  and  used,  as  it  is, 
by  a  pipe-way,  is  the  rent  fair  which  ought  to  be  paid  for 
other  land  in  the  same  parish.     When  the  land  is  rated, 
it  is  rated  according  to  the  fair  rent  which  it  will  fetch, 
and  not  according  to  the  profit  which  particular  persons 
might,  under  extraordinary  circumstances,  produce  from 
it,  by  a  particular  mode  of  occupation.     Its  value  is  to 
be  estimated  according  to  a  probable  rent,  if  let  to  any 
other  persons,  and  not  according  to  temporary  profits, 
arising  from  the  sources  which  are  unconnected  with  the 
land  itself,  and  with  reference  to  the  value  of  which  alone 
the  rate  ought  to  be  imposed.  Here  the  gas  forms  no  part 
of  the  profits  of  the  land ;  it  is  a  manufactured  article, 
produced  by  labour,  and  the  mvestment  of  capital,  and 
the  profits  upon  which  depend  upon  the   price  of  coals, 
labour,  and  a  variety  of  other  circumstances.     Looking 
at  this,  therefore,  as  a  question  of  quantum,  expressly 
submitted  to  our  consideration,  we  are  at  liberty  to  decide 
the  case  upon  that  footing.     If  the  case  stated  that  these 
buildings,  warehouses,  and  pipe-ways  would  have  let  for 
800/.  per  annum,  then  we  should  have  nothing  to  decide 
upon,  but  when  we  are  informed  that  the  rate  is  imposed 
partly  upon  the  buildings,  and  other  premises,  and  the 
remainder  upon  the  profits  arising  from  the  sale  of  the 
gas,  which  is  produced  from  the  investment  of  capital, 
and  a  variety  of  other  circumstances,  we  are  bound  to 
decide  the  case   with   reference   to    that    distinction.-^ 
Referring  to  that  distinction,  I  am  of  opinion  that  the 
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1823.        larger  rale  cannot  be  supported,  and  therefore  it  must  be 
amended  by  inserting  £00/.  instead  of  800/. 


TliARiao 

V. 

BiRMiKGHAM  HoLROTD,  J. — This  is  uot  like  the  case  of  a  canal, 
Oai  Com-  where  there  is  a  beneficial  use  of  the  land  by  means  of 
the  water.  The  land  in  such  case  is  rated  as  so  moch 
land  covered  with  water.  Here,  it  is  professed  to  rate 
the  trunks  and  other  apparatus,  but  it  is  in  reality  a  rate 
upon  the  gas  itself,  which  is  not  a  natural  produce,  but 
is  manufactured  at  the  expense  of  human  labour  and 
capital.  In  this  respect  the  case  is  distinguishable  from 
those  cases  which  have  been  cited.  I  think  the  profits 
arising  from  the  sale  of  gas  are  not  rateable,  and  that 
this  rate  must  be  confined  to  the  buildings^  P>P^> 
trunks,  and  apparatus. 

Best,  J. — I  have  no  difficulty  in  saying  that  this  rate 
cannot  be  supported  in  the  manner,  and  under  the  cir- 
cumstances in  which  it  is  made.  It  appears  to  me,  that 
gas,  as  an  artificial  produce,  cannot  be  made  the  subject 
of  a  rate,  in  respect  of  the  occupation  of  land,  and  that 
it  would  be  gross  injustice  to  make  this  manufactory 
rateable  on  that  principle.  The  question  is  not,  whether 
these  trunks,  pipes,  and  other  apparatus,  are  rateable 
property,  but  whether  the  profits  arising  from  the  ma- 
nufacture of  gas  are  rateable.  The  case  expressly  finds 
that  stock  in  trade  and  the  profits  of  the  manufactories 
in  the  parish  of  Birmingham  are  not  rated  in  any  case 
to  the  relief  of  the  poor.  Now  this  is  obviously  a  rate 
upon  the  profits  of  a  manufactory,  and  therefore,  upon 
the  principle  that  other  manufactories  are  not  rateable, 
they  ought  not  to  be  rated.  Profits  on  a  rent  cannot  be 
rated,  nor  are  any  uncertain  profits  rateable,  on  account 
of  the  difficulty  of  establishing  an  equal  rate.  The  pro- 
fit, in  this  instance,  is  produced  at  an  enormous  expense 


The  Rina 


PAMY* 
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and  at  considerable  hazard  of  capital,  and  has  not  a  per-       1823. 
manent  annual  value.     Here  there  must  be  an  union  of 
capital  and  constant  employed  labour,  in  order  to  produce 
a.  profit,     in  this  respect  the  case  is  distinguishable  from  Birmingham 
a  canal,  where,  when  once  the  wharfs  and  locks  are  esta-     ^1*5^"* 
biished,  they  remain  permanently,  and  produce  a  per- 
manent profit,  but  not  so  of  a  gas  manufactorji  where 
there  must  be  an  application  of  human  labour,  and  a 
consumption  of  coal,  day  by  day,  in  order  to  produce 
the  article  for  sale.     For  these  reasons  I  am  of  opiniou, 
that  this  rate  ought  to  be  amended  in  the  manner  sug* 
gested. 

Rate  ordered  to  be  amended,  by  striking 
out  800/.,  and  inserting  200/.,  and  by 
striking  out  20/.,  and  inserting  5/. 


The  King  V.  The  iNHAsrTANTs  of  North  Col- 

LINGHAM. 

xSY  an  order  of  two  Justices,  Mary,  the  widow  of 
fViiiiam  Barks,  with  their  three  children,  were  removed 
from  the  parish  of  North  Collingham^  in  the  county  of 
Nottingham^  to  the  parish  of  Fulbeck,  in  the  county  of 
Uncolri.  On  appeal  the  Sessions  quashed  the  order, 
subject  to  the  opinion  of  the  Court,  on  the  following 
case : — 

The  paupei^s  husband,  being  legally  settled  in  Fulbeck, 
came  to  reside  at  North  Collingham  in  the  year  1812, 
where  he  took  and  hired  a  house  (being  a  separate  and 

honse  and  land  taken  at  different  times  and  of  difi*erent  persons, 
whole  aoonal  rent  amounts  to  KM.,  and  the  hmd  and  house  be  in  the 


April  tS. 


Renting  a 
honse,  and  let* 
tini;  part  of  it 
off*  to  a  lodger, 
is  holding  a 
separate  and 
distinct  dwelt- 
ing-bonse 
within  tlie  sta« 
tnte  69  Geo,  3. 
c.  50,  so  as  to 
confer  a  settle- 
ment. 

A  ieniftumit 
within  the 
meaning  of 
that  statute, 
may  consist  of 
provided  the 
parish. 
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1823.        distinct  dwelling-house)  with  a  garden,  for  a  year,  and 

—/^"^        from  year  to  year,  at  the  annual  rent  of  61.  6s.;  and  he 

V.  continued  to  hold  and  occupy  such  house  and  garden,  and 

laHABiTANTi  &ctually  paid  thc  a foresaid  yearly  rcut  for  the  same,  from 

Cou4No?AM.  **'®  y^^  1812  up  to  his  death,  which  happened  in  Decern^ 

ber,  1821;  but  during  the  last  four  years  of  his  holdii^ 
the  said  house,  he  let  to  a  lodger  at  SOs.  a  year,  one  of 
the  rooms  thereof,  which  room  was  on  the  ground  floor, 
and  communicated  with  a  yard  appurtenant  to  the  house, 
by  an  outer  door,  and  with  the  adjoining  rooms  of  the 
house,  by  the  inner  door,  of  which  doors  the  lodger  kept 
the  keys,  as  there  was  another  outer  door  to  the  house.  No 
alteration  was  ever  made  in  the  house  or  doors  during  any 
part  of  the  period,  for  which  William  Bark  was  tenant 
thereof.  The  room  was  let  unfurnished,  and  the  lodger 
occupied  nothing  but  the  room,  and  William  Bark  was 
assessed  and  rated  for  the  entire  house  to  the  poor,  the 
highways,  and  king's  taxes,  and  paid  such  assessments 
during  the  whole  of  his  tenancy.  In  the  year  1819  the 
pauper  £on£^(/e  hired  a  piece  of  garden  groimd,  in  the 
parish  of  T!iorth  Collingham,  for  the  year,  at  the  rent  of 
31.  15s.,  which  ground  he  actually  occupied  for  a  year, 
and  paid  the  said  rent,  and  he  continued  in  the  occupation 
thereof  up  to  the  time  of  his  death.  The  question  for 
the  opinion  of  the  Court  is,  whether  the  pauper's  hus- 
band gained  a  settlement  under  the  stat.  50  Geo.  3.  c.  50, 
which  received  the  royal  assent  on  the  2d  July,  1819f 
it  being  admitted  that  the  garden  ground  mentioned  in  the 
case  was  hired  after  the  passing  of  that  act. 

Nolan  and  Clinton,  in  support  of  the  order  of  Ses- 
sions, contended,  that  a  settlement  was  gained  by  the 
pauper  in  North  Collingham,  and  consequently  that  the 
order  of  Sessions,  quashing  the  order  of  removal,  must 
be  affirmed.    Two  questions  arise  in  this  case  upon  the 
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constraction  of  die  59  Geo.  3.  c.50.;  first,  whether  a  1823. 
person  who  has  taken  a  house^  being  an  entire  and  dis-  ^^"^^ 
tinct  dwelling-house,   can   be   prevented  from  gaining  a  «, 

settlement,  by  letting  off  a  part  of  it  to  a  lodger;  and,  Inhabitamti 
second,  whether  the  whole  of  the  tenement,  which  is  to  ^^^  North 
confer  a  settlement^  must,  under  this  statute,  be  taken 
at  one  and  the  same  time.  As  to  the  first  point  it  is  quite 
clear,  that  before  the  passing  of  this  act,  taking  a  tene- 
ment of  the  yearly  value  of  10/.  would  gain  a  settlement, 
though  a  part  of  it  was  underlet.  Rex  v.  Llandverras{a), 
mid  Rex  v.  Newnham{b).  There  is  no  doubt,  therefore, 
that  letting  part  of  the  tenement  to  a  lodger  would  make 
no  difference  before  the  59  Geo.  S.  The  question  then 
is,  whether  that  act  makes  any  difference  in  the  old  rule 
of  settlement  law  upon  this  point.  Now  there  is  nothing 
in  this  statute  which  would  render  the  circumstance  of 
under-Ietting  destructive  of  the  settlement.  All  that  the 
statute  requires  is,  that  there  should  be  a  bond  Jide  hiring 
and  occupation  of  the  house  during  the  whole  year.  It 
is  by  no  means  necessary  that  the  occupation  of  every 
part  of  the  house  should  be  exclusive.  It  is  only  requi- 
site that  the  pauper  should  continue  the  tenant,  and  re* 
side  for  twelve  months.  The  object  of  the  Legislature  in 
passing  this  act  was,  not  to  prevent  the  person  who  lets 
lodgings  from  gaining  a  settlement,  but  to  prevent  a  mere 
lodger  from  gaining  a  settlement.  In  this  very  case  the 
person  who  took  the  room  might,  by  the  old  law,  have 
gained  a  settlement,  if  he  had  paid  four  shillings  a  week, 
but  it  was  to  prevent  the  gaining  of  settlements  by  such 
means  that  the  L^slature  passed  this  act;  to  remedy  the 
evil  arising  from  constructive  settlements,  and  to  esta* 
blish  one  plain  and  intelligible  rule,  namely,  that  no 
settlement  should  be  gained  by  renting  a  -  tenement  but 

(a)  Barr.  Sett.  Cases,  571.  S.  C.       (6)  Id.  756. 
Sir  W.  BL  Rep.  603. 
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1823.        by  the  person  who  really  and  bon&Jide,  fai  the  first  in* 

.^^^^        stance,   became  the  ostensible  tenant  of  the  houw  of  10/« 
Tbe  KiifO  ' 

V.  per  annum,  and  continued  to  reside  during  the  whole  year. 

iNHABiTAMTt   Now  every  circumstance  stated  in  this  case,  brings  it  dis- 
CoLumauAu.  **"^^'y  within  the  statute.    The  Sessions  have  found  that 

the  husband  of  the  pauper  took  and  hired  a  house,  being 
a  separate  and  distinct  dwelling-bouse,  and  continued  to 
bold  and  occupy  such  house  during  a  period  of  nine 
years.  The  terms  of  the  act  therefore  have  been  literally 
fulfilled  in  every  particular.  The  pauper  continued  an 
ostensible  substantial  tenant,  and  so  far  as  the  under- 
letting goes,  that  circumstance  b  perfectly  immaterial, 
it  being  sufficient  that  the  pauper  took  the  house  and 
continued  the  responsible  tenant  during  twelve  months. 
Then,  secondly,  the  question  is,  whether,  in  order  to  gain 
a  settlement,  there  must  be  one  entire  taking  from  one 
person  at  one  single  rent,  or  whether  a  settlement  may  be 
gained  by  taking  at  two  several  hirings,  a  house  of  one 
person,  and  land  of  another.  Now  there  is  nothing  in 
the  statute  which  shews  it  to  have  been  the  intention  of 
the  Legislature  to  alter  the  mode  and  manner  of  taking 
the  tenement,  according  to  the  old  law  of  settlement. 
Tlie  statute  does  not  require  that  the  tenement  shall  be 
entire.  It  speaks  merely  of  '*  tenement,"  in  the  singular 
number,  and  therefore  the  law  remains  as  it  was  pre- 
viously to  the  passing  of  the  act.  It  is  clear,  from  a 
variety  of  cases,  that  before  this  statute,  lands  and  houses, 
taken  at  different  times,  might  be  coupled  together,  so 
as  to  form  one  tenement.  The  IS  &  14  Car.  £,  and  the 
9  &  10  fVm.  3.  c.  2,  both  use  the  word  *'  tenement,"  in 
the  singular  number,  and  yet  it  has  been  held,  over  and 
over  again,  upon  the  construction  of  this  word,  as  used 
in  these  statutes,  that  distinct  tenements,  when  of  suffi- 
cient conjunct  value,  whether  situate  in  the  same,  or  in 
different  parishes,  or  taken  at  different  .times,  and  of  dif- 
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fereot  landlords,  or  held  by  distinct  titles,  are  sufficient  1B23. 
lo  confer  a  settlement.  Norih  Nibleu  v.  fVooUon  under  ^^^^^ 
£dge  (a).  Rex  v.  Sandwich  (b),  and  Rex  v.  Hewnham  (c).  «. 

The  Sessions,  in  the  construction  of  this  act,  have  fol-  ihhabitanta 
lowed  these  decisions,  which  fully  warrant  their  deter-  _of  North 

^  COLLIHOHAM* 

nunation. 


Scarkit  and  Balguy,  contdl.  The  59  Geo.  3.  is  a  re- 
medial statute,  and  is  to  be  construed  most  liberally  iu 
order  to  effect  the  object  of  the  Legislature,  which  clearly 
was  to  put  an  end  to  constructive  settlements  by  renting 
a  tenement.  This  is  manifest  from  the  language  of  the 
preamble,  which  recites,  ''  that  whereas  many  disputes 
and  controversies  have  arisen  respecting  the  settling  of 
poor  people  in  parishes  in  England,  by  the  renting  of 
tenements,'*  and  then  proceeds  to  enact  ''  that  no  settle- 
ment shall  be  gained  by  renting  a  tenement,  unless  such 
tenement  shall  consist  of  a  house  or  building,  being  a 
separate  and  distinct  dwelling-house  or  building,  bond 
fidt  hired,  at  and  for  the  sum  of  10/.  a-year,  at  the  least, 
for  the  term  of  one  whole  year,  nor  unless  such  house 
or  building  shall  be  held  and  occupied,  and  the  rent  for 
the  same  actually  paid,  for  the  term  of  one  whole  year, 
Ht  the  least,  for  the  person  hiring  the  same."  To  gain  a 
settlement,  therefore,  it  must  be  shewn,  first,  that  the 
party  had  actually  dwelt  in,  used,  and  exclusively  occu- 
pied the  house  during  the  whole  year;  and,  second,  that 
he  actually  held  a  tenement  at  one  entire  rent,  and  one 
entire  taking,  of  10/.  a-year.  Now,  neither  of  these  re- 
quisites is  established  in  the  present  case.  In  the  first 
place,  there  is  no  actual  dwelling,  use,  and  occupation 
of  an  entire  house,  which  is  necessary  according  to  the 
language  of  the  statute.  The  house  in  question  is  not  one 
entire  tenement,  for  the  pauper  lets  a  part  of  it  off  to  a 
(«}  Foley  P.  L.  79.  (6)  Burr.  S.  C.  44.  (0  Id.  176. 
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1823.        lodger.     He  is  therefore  not  the  exclusive  occupier  of  a 
''^'^^  house  or  building.     It  is  quite  clear,  that  when  the  un- 

V.  der- letting  took  place,  the  pauper  had  no  right  to  enter 

Inhabitants  ^^"^  P^^  ^^  ^^®  premises  which  he  had  sO  let  off,  and  if 
of  North  he  had  thought  proper  so  to  do,  he  might  be  treated  as  a 
trespasser.  The  case  expressly  finds,  that  there  were  two 
outer  doors  to  the  house,  one  of  which  belonged  to  the 
room  demised  to  the  lodger,  who  kept  the  key  of  that 
door.  In  every  sense  of  that  word,  this  was  a  distinct 
tenement,  and  the  holding  and  occupation  by  the  pauper's 
husband  were  not  entire.  If,  indeed,  the  key  of  the  door 
of  communication  to  the  lodger's  apartment,  had  been 
kept  by  the  pauper's  husband,  this  argument  would  fail, 
but  the  key  being  under  the  entire  control  and  power  of 
the  sub-tenant,  it  is  the  same  thing  as  if  the  apartment 
had  been  separated  by  a  wall.  Then,  secondly,  here  is 
not  one  entire  taking  of  a  tenement  of  10/.  a-year,  and 
on  this  ground  the  settlement  cannot  be  supported.  The 
house  and  the  garden  ground,  although  situate  in  the  same 
parish,  are  held  of  different  landlords,  and  cannot  be 
coupled  together,  and  considered  as  one  tenement,  within 
the  meaning  of  the  statute,  which  requires  one  entire 
hiring  of  a  house  or  land,  or  of  both,  at  one  entire  rent 
of  10/.  at  the  least.  These  are  separate  tenements, 
neither  of  which  is  of  the  requisite  value,  and  conee* 
quently  no  settlement  is  gained.  It  would  be  contraven* 
ing  the  policy  of  this  statute  to  hold,  that  the  land  might 
be  coupled  with  the  house,  so  as  to  constitute  one  entire 
tenement,  and  would  again  open  the  door  to  those  con* 
structive  settlements,  which  it  was  the  anxious  object  of 
the  Legislature  to  prevent. 

Abbott,  C.J. — This  question  arises  upon  the  con- 
struction of  an  Act  of  Parliament,  which,  I  think,  wai 
certainly  passed  for  the  purpose  of  restraining  coostmcttve 
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setdemento;  but  it  is  a  general  rule  of  construction,  that        18^3. 

Acts  of  Parliament,  which  are  made  upon  the  same  sub-        "^^ 

1  ■  •  1     ir  ^"®  Kino 

ject-matter,  are  to  have  the  same  construction  and  effect,  r. 

if  they  contain  similar  words  and  expressions  to  those  inhabitants 
used  in  the  previous  statutes.  It  is  clear,  that  before  the  J^^  North 
passing  of  this  act,  a  tenement  of  10/.  a  year,  might 
consul  of  several  different  parcels,  taken  at  different 
times,  and  at  different  rents.  The  first  question  is,  whe- 
iber,  under  this  act,  the  tenement  must  be  all  taken 
at  one  and  the  same  time,  and  at  one  and  the  same 
rent.  The  statute  declares,  that  no  settlement  shall  be 
gained  by  renting  a  tenement,  ''  unless  such  tenement 
shall  consist  of  a  house  or  building,  being  a  separate 
and  distinct  dwelling-house  or  building,  or  of  land, 
or  of  both,  bon^Jide  hired  by  such  person,  at  and 
for  the  sum  of  10/.  a-year  at  the  least,  for  the  term  of 
one  whole  year,  nor  unless  such  house  or  building  shall 
be  hddf  and  such  land  occupied^  by  the  person  hiring  the 
aame.''  Thus  far,  this  act  restrains  the  former  statutes 
as  to  value ;  but  though  there  must  be  a  hiring,  still  it 
does  not  say,  that  it  must  be  one  and  the  same  hiring, 
nor  does  it  say  that  the  tenement  shall  be  one  distinct  and 
aeparate  matter.  Therefore,  I  think,  we  are  bound  to 
construe  this,  like  former  acts  relating  to  settlements,  and 
to  hold  that  the  tenement  may  consist  of  house  and  land, 
taken  at  different  times,  and  of  different  persons,  pro- 
vided the  whole  annual  rent  amounts  to  10/.  and  is  bon& 
fidt  paid.  Then  the  question  is,  whether  there  was  a 
holding  of  the  house,  and  an  occupation  of  the  land,  by  the 
pauper's  husband  for  one  whole  year."  The  word  **  held,*' 
used  in  the  statute,  is  applied  to  the  dwelling-house,  and 
if  that  be  construed  fairly,  it  seems  to  me,  from  the  find- 
ing of  this  case,  that  the  pauper's  husband  htld  the  whole 
of  this  tenement.  The  difference  of  expression  ''  held,** 
as  applied  to  the  house,  may  have  been  intended  by  the 
legislature  to  meet  the  case  of  lodgers,  properly  so  called. 
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1823.        and  to  prevent  the  question  arising,  whether  a  person 

"^^         could  be  said  to  occupy  a  whole  house,  provided  he  let 
The  King       .        .    ■  .  rw  •  • 

V.  the  whole  or  part  of  it  in  lodgings.    The  remaining  point 

IiiBABiTAiiTt  ^^^^  i'l  whether  this  person  held  the  whole  of  this  bouse. 

CoLLMGHAM    '^  "  couteudcd  that  he  did  not,  because  the  person,  here 

called  a  lodger,  occupied  a  part  of  the  house,  separate 
and  distinct  from  the  rest,  so  as  to  convey  a  doubt  whe- 
ther it  was  the  dwelling-house  of  the  pauper's  husband.    If 
that  proposition  had  been  established,  no  settlement  would 
have  been  gained.     But,  looking  to  the  facts  of  the  case, 
I  think  the  proposition  is  not  sustained.    The  facts  stated 
are,  ''  that  the  person  called  a  lodger,  took  a  room  on 
the  ground-floor,  communicating  with  a  yard  appurtenant 
to  the  house,  by  an  outer  door,  and  with  the  adjoining 
rooms  of  the  house,  by  an  inner  door,  of  which  doors 
the  lodger  kept  the  keys,  as  there  was  another  outer  door 
to  the  house."    It  is  insisted,    that  by  putting  the  key 
of  the  door  of  communication  into  the  hands  of  the  per- 
son called  the  lodger,  it  is  the  same  as  if  a  wall  had  been 
erected,  so  as  completely  to  separate  the  apartment  from 
the  rest  of  the  house.     If  the  case  had  found  that  the 
key  had  been  put  into  the  hands  of  the  lodger  to  prevent 
any  communication  between  one  part  of  the  house  and 
the  other,  there  might  have  been  more  weight  in  the  ar« 
gument ;  but  it  is  left  uncertain  whether  the  key  was  pot 
into  the  hands  of  the  lodger  to  enable  him  to  enter  by  the 
outer  or  the  inner  door,   and  therefore  tliere  does  not 
appear  to  have  been  a  complete  separation  of  the  room 
from  the  rest  of  the  house.    That  fact  being  left  in  a 
state  of  uncertainty,  and  it  not  being  stated  that  the  ob- 
ject of  delivering  the  key  was  to  prevent  communication, 
we  must  rather  infer  that  the  object  was  to  allow  the 
lodger  to  go  from  one  part  of  tiie  house  to  the  other, 
at  his  pleasure.     It  seems  to  me,  therefore,  that  tlie  oc- 
cupation of  this  room  is  not  made  out  to  be  separate  and 
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distinct,  but  that  the  paiif  er*9  husband  must  be  said  to  be  1823. 
the  holder  of  tlie  houre.  in  like  manner  as  if  the  lodger  _  "^^^ 
bad  not  rented  this  particular  room.    That  point  being  at  «. 

least  left  doubtful,  I  think  we  are  at  liberty  to  connder  in  habitants 
the  pauper's  husband  as  the  person  holding  the  whole.  ^^^  North 

^      ^  ,  '^  *  COLLWCUAM. 

though  the  lodger  occupied  one  of  the  rooms.    For  these 
reasons  I  think  the  order  of  Sessions  must  be  confirmed. 

BaylbYi  J. — I  am  of  the  same  opinion.  I  think  the 
aecond  point  is  more  a  question  of  fact  than  of  law.  The 
Sessions  might  have  decided  whether  the  house  was  oc- 
cupied as  ''  a  separate  and  distinct  tenement,  dwelling- 
bouse,  or  building.^  At  the  time  wlien  the  pauper's  hus- 
band originally  took  the  house,  there  is  no  question  that 
it  was  *'  a  separate  and  distinct  dwelling-house  or  build- 
ing,**  and  I  do  not  see  any  thing  to  authorize  us  in  saying 
that  it  ceased  to  be  a  separate  dwelling-house  when  one 
of  the  apartments  was  let  to  a  lodger,  because  the  hus- 
band of  the  pauper  still  continued  to  be  the  holder  of  a 
distinct  dwelling.  I  do  not  inquire  into  the  other  parts 
of  the  case  with  much  minuteness,  because  I  think  we  are 
bound  to  construe  tliis  act  in  the  same  way  as  other  Acts 
of  Parliament  upon  the  same  sutgect-matter,  and  to  act 
upon  the  decisions  which  have  been  referred  to  io  support 
of  the  order  of  Sessions. 

HoLROTD,  J. — I  think  we  must  construe  the  word 
^  tenement,''  as  it  has  been  construed  in  former  Acts  of 
Parliament,  with  reference  to  which  this  act  is  made. 
The  act  begins  by  reciting,  that  ''  whereas  many  disputes 
and  controversies  have  arisen  respecting  the  settling  of 
poor  people  in  parishes  in  Eitgland,  by  the  renting  of 
teaements."  The  Legislature  only  meant  to  alter  the  Iaw> 
in  those  things  which  are  made  requisite  by  Ais  Act  of 
Parliament  to  be  done  to  gain  a  settlementi  but  it  kavea. 
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1B23.  ^®  '^^  ID  other  respects  as  it  was  before,  as  to  what 
should  be  considered  a  tenement.  We  are  bound  to  say, 
dierefore,  that  the  tenement  maj  be  made  up  of  bouse  and 
Ian  ABTT ARTS  ^^»  though  taken  separately,  and  at  different  renU.  Upon 
of  NoETH  ilie  second  point,  it  appears  to  me,  according  to  the  facts 
Stated  in  the  case,  that  although  one  room  of  the  house 
was  let  off,  yet  the  whole  must  be  considered  as  o€ie 
dwelling-house,  held  by  the  pauper's  husband.  He  is 
dearly  tbe  responsible  holder  of  the  house;  he  pays  the 
hites  and  taxes  which  are  imposed  on  other  houses,  and 
be  is,  in  the  strict  sense  of  the  word,  a  householder. 

Bbst,  J. — We  are  to  construe  this  act  according  to 
the  rules  by  which  other  statutes  upon  the  same  subject 
have  been  construed.  The  first  point  urged  for  our  con- 
sideration is,  whether  this  is  to  be  treated  as  one  dwelling. 
I  am  of  opinion  that  we  must  consider  it  as  one  dwelling, 
in  the  occupation  of  the  pauper.  If  it  were  not,  no  per- 
son in  the  city  of  London^  who  should  let  off  a  single 
room  of  his  house,  couM  gain  a  settlement,  although  ba 
paid  a  rent  of  ten  times  10/.  a  year.  It  is  well  known 
to  be  a  common  practice  in  this  city,  and  many  other 
places,  for  persons  to  take  large  houses,  occupy  only 
a  small  part  themselves,  and  let  off  the  remainder  to 
lodgers,  from  whom  they  derive  the  means  not  only  of 
paying  the  whole  of  their  rent,  but  even  of  gaining  a 
livelihood;  and  yet,  according  to  the  construction  now 
eontended  for,  these  persons  would  not  gain  a  settlement 
in  the  parish  in  which  dieir  houses  were  situated.  That 
is  a  propositioni  however,  which  cannot  be  maintained. 
But  it  is  supposed  that  there  was  a  separation  of  tbe  room 
flpom  the  boose,  so  as  to  negative  the  idea  of  an  esdusive 
occupation*  There  is  no  separation  which  can  have  that 
effect.  It  is  all  one  tenement,  and  it  is  impossible  to 
say  that  it  is  not  the  dwdling-house  of  the  pauper's  has* 
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band.     The  case  fiiida,  that  ihere  is  an  internal  comma*        182S. 
nication  between  the  lodger's  room  and  the  rest  of  tho 
bouse,  and  therefore  it  must  be  considered  as  part  of  the  v. 

The 
same  house.    The  pauper's  husband  is  the  person  whom  in  habitants 

the  law  considers  as  the  tenant  for  all  purposes  of  occu*  J^^  ^^uAit* 

patioD  and  rateability.     He  is  the  holder  of  one  entim 

tenement,  and  in  addition  thereto  occupies  land,  the  rent 

of  which,  added  to  that  of  the  house,   is  sufficient  to 

gain  a  settlement 

Order  confirmed. 


The  Kino  v.  The  Trent  and  Mbbsby  Canal        Wednetdtif, 

Company.  ^^^^ 


JL  HE  defendants  having  been  rated  to  the  relief  of  the  A  canal  com- 

poor  of  the  township  of  Fiadernf  in  the  county  of  Derby,,  abie^toThe  re- 

the  Sessions  on  appeal  confirmed  the  rate,  subject  to  the  ^^f^^^""^^' 

opinion  of  this  Court,  on  the  following  case:--*  «v«i7  P*"!^  ^ 

■^  .  through  which 

The  appellants  were  incorporated  bj  an  act  of  6  Geo*  9.  their  canal 
by  the  name  of  **  The  Company  of  Proprietors  of  thft  copienofrand 
Navigation  from  the  Trent  to  the  Mersey ^^  and  empow-*  ^^^***  ^^*"* 
ered  to  purchase  lands  to  them  and  their  successors  and 
assigns,  for  the  purpose  of  making  a  navigable  cut  or 
canal  from  the  River  Trent  to  the  River  Mersey.    And  it 
isr  by  that  act  enacted,  ''  That  it  shall  be  lawful  for  the 
said  company  to  demand  and  take  for  ibeir  own  proper 
use  and  behoof,  for  tonnage  and  wharfage  for  all  goods 
and  commodities  whatsoever,  which  shall  be  convejred 
upon  the  said  canal,  such  rates  and  duties  as  the  said 
company  shall  think  fit,  not  eiceedi^g  the  sum  of  .one. 
penny  halfpenny  per  mile  for  every  ton  of  such  goocb  anil 
commodities  which  shall  be  conveyed  upon  the  said  canals 
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1823.        which  said  rates  and  duties  shall  be  paid  to  such  person 
tn^^  ^     w  persons  at  such  place  or  places  near  to  the  said  cut  or 
V.  canal,  in  such  manner  and  under  such  regulations  as  the 

and  said  canal  company  shall  direct  or  appoint/'    And  it  is 

Camal  Com-  ^^^'^^^  enacted,  <'  That  all  persons  whatever  shall  have 
FAMT.  finee  liberty  to  navigate  the  boats  upon  the  said  canal^ 
imder  certain  regulations,  upon  payment  of  such  rates 
and  duties  as  shall  be  demanded  by  the  said  company^ 
not  exceeding  the  rate  thereinbefore  mentioned.''  A  part 
of  the  said  canal  being  in  length  about  one  mile  and 
fifty-two  yards,  comprising  the  quantity  of  land  for  which 
the  defendants  were  rated,  passes  through  the  said  town- 
ship of  Findem.  The  company  have  no  lands,  houses, 
warehouses,  wharfs,  or  other  property  in  the  said  town- 
ship, except  the  canal  and  towing-path.  No  tolls^  rates, 
or  duties,  are  received  in  the  said  township,  nor  do  any 
tolls,  rates,  or  duties,  become  payable  there,  the  com- 
pany not  having  so  directed  or  appointed,  but  the  company 
receives  annually  a  much  larger  sum  than  that,  in  respect 
of  which  they  are  assessed,  for  tolls  for  the  passage  over 
that  part  of  their  canal  which  lies  in  the  township  of 
Findem.  The  canal  company  derive  very  considerable 
annua!  profits  from  the  canal.  By  an  assessment  made 
on  the  day  of  October ^  1818,  for  the  relief  of  the 

poor  of  the  said  township  of  Findem^  and  duly  published^ 
the  defendants  were  rated  in  the  following  manner:-^ 

Fraprietorti     Oocnpien.    Names  of  Fitcet.      Qnantity.      AtseHiiienti. 

Grand  Troak  r?M^««—       Canal  and       ».  .^o^^      a.  «tA-i 
Canal.       ^^^P'"^  Towing  paths.    ^•- 369dec.     4«.  llfd. 

Against  this  assessment  the  defendants  appealed,  upon 
the  ground  that  they  were  not  the  occupiers  of,  nor  have 
any  rateable  property  in  the  township  of  JFtJiderii.  The 
Court  of  Quarter  Sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court,  upon  the  above  case. 
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Denmatiy  on  a  former  day,  in  support  of  the  order  of       1823. 
Sessions,  was  stopped  by  the  Court,  and  Th^nT' 

«• 
Scarlet  and  Reader  being  then  asked  whether  they  ^^ 
could  distinguish  this  case  from  those  cases  which  had  q^j^q^^, 
decided  this  principle,  namely,  that  a  canal  is  rateable  to  paiy. 
the  relief  of  the  poor  in  each  and  every  parish  or  town- 
ship through  which  it  passes,  according  to  the  value  of 
the  land  covered  with  water;  and,  having  expressed  con- 
fidence that  tliey  should  be  able  to  distinguish  this  from 
those  authorities,  and  shew  that  at  least  this  canal  was  not 
rateable  in  tlie  township  of  Findem,  they  were  desired  to 
look  into  the  cases,  and  if,  upon  consideration,  they 
thought  they  could  point  out  any  sound  distinction,  they 
might  mention  the  case  again.  And  now,  on  this  day^ 
they  confessed  tlieir  inability  to  distinguish  this  case,  in 
principle,  from  Rex  v.  Miltonifl)^  The  company  in  the 
present  case  were  certainly  rated  only  as  the  occupiers  of 
so  many  acres  of  land  covered  with  water,  and  therefore 
they  were  not  so  much  interested  in  resisting  a  rate 
founded  upon  that  principle,  but  conceiving  that  this  was 
only  the  commencement  of  a  design  to  establbh,  first, 
that  a  canal  company  were  rateable  as  occupiers  of  lands 
in  the  parish  through  which  their  canal  passed,  and.  then 
that  they  were  rateable  in  the  same  parish  in  respect  of 
their  tolls  also,  though  none  were  ceceived  there,  they 
felt  themselves  called  upon  to  oppose  such  an  attempt. 
Understanding  now,  however,  that  the  Court  decided 
no  more  than  that  the  company  were  rateable  merely  as 
occupiers  of  lands  in  the  township  of  Fmdern\  and 
that  the  Court  did  not  recognize  the  principle  to  have 
been  carried  farther  by  Rex  v.  Milton^  no  further  argu- 
ment would  be  offered  against  the  present  rate.  It  was 
to  be  observed,  however,  as  something  remarkable,  that 

(«)  3  B.  &  A.  11«. 
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dlis  was  the  first  time  since  canals  had  been  established 
in  this  country,  that  any  attempt  had  been  made  to  rate 
them  as  so  much  land  covered  with  water* 

Per  Curiam. — Is  not  that  the  only  correct  mode  of 
rating  them,  according  to  the  language  of  die  statute  of 
43  Eliz.  c.  2,  which  imposes  the  rate  upon  "  every  occu- 
pier of  land?''  Unless  they  are  rated  in  this  form,  they 
cannot  berated  at  all.  The  cases  which  have  been  de- 
cidedi  establish  tliis  principle,  namely,  that  the  occupier 
ef  lands  in  every  parish,  is  liable  to  be  rated  in  respect 
of  the  land  which  he  occupies  in  each,  and  if  a  canal 
passes  through  several  parishes,  the  undertakers  are  rate- 
able in  each  and  every  parish  through  which  the  canal 
passes,  according  to  the  quantity  of  land  occupied.  The 
Trent  and  Mer9ey  Canal  Company  occupy  the  land  which 
the  water  covers  in  the  township  of  Findem,  and  are 
rateable  in  respect  of  such  occupation. 

Order  of  Sessions  confirmed  (a). 

(«)  See  Rex  v.  The  Aire  and  Colder  Navigaiumf  tT.  R.  660.  Rex  v. 
The  Corporation  qfBalh,  14  East,  609.  Rex  y.  The  Calder  and  HA- 
Mf  NavigatUmj  1  B.  &  A.  teS,  Rex  v.  Cardingtonf  Cowp.  5B1.  Rex 
V.  The  Grand  jMneiion  Canal^  t  B.  Ac  A.  S89.  Rex  v.  The  Leede  and 
Liverpool  Canal,  5  EaAt,  325.  Rex  y.  MaedonoU,  IS  East,  SS4.  Rem 
V.  The  Mayor  of  London,  4T.  R.  f  1.  Rex  v.  MiUon,  S  B.  &  A.  lit. 
Rex  ▼.  The  New  River  Companf,  1  M.  &  S.  503.  Rex  v.  JVicibatosa, 
IS  East,3S0.  Rex  y.  Page,  4  T.  R.  543.  Rex  v.  The  Rochdale  Waier 
Worke  Company,  1  M.  de  S.  634.  Rex  y.  Sculcoatee,  IS  East,  330; 
aod  Rex  y.  The  Staffordehire  and  Worcester  Canal,  8  T.  R.  340. 
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The  Earl  of  Bristol  r.  Wilsmore.  and  Page  the      Thwrad^p, 

April  24. 

jounger. 


f^ASE  by  the  plaintiff^  as  chief  steward  of  the  liberty  If  il.,  under 
of  Bury  Si.  Edmundsy  in  the  county  of  Suffolk^  against  porchaieob^ 
the  defendanUy  for  Uie  eloignment  and  rescue  of  sixty  gfJ^n'oTB? 
aheep  from  and  out  of  the  plaintiff's  possession,  which  fcoo^**  ^'th  a 
had  been  seized  and  levied   under  the  warrant  of  the  design  not  to 
plaintiff,   by  virtue  of  the  sheriff's  mandate  to  him  di-  ^^J  IbmnS^ 
rected,  upon  a  writ  o(  Jieri  facia$,  issued  at  the  suit  of  ^"  *7®'^  •»** 
Elizabeth  Carver  against  the  goods  and  chattels  of  William  and  the  theruT 
Miller,  at  Mayland,  within  the   liberty  and  jurisdiction  goods  in  eze- 
of  the  plaintiff.     Plea,   Not  Guilty,  and  issue  thereon.  d^ilHy^aft^ 

At  the  trial  before  Abbott,  C.  J .,  at  the  adjourned  Mid-  the  delivery  to 

il.i  it  seems 
dlenx  Sittings,  afiter  Trituty  Term   1822,  the  facts  ap-  that  B.  may 

peared  to  be  these: — ^The  writ  in  question  was  executed  cn^ them'iMit 

by  the  proper  officers  of  the  plaintiff  upon  the  premises  ^^  ^  h^^ 

of  Miller t  on  the  Idth  of  May^  1821,  who,  amongst  other  even  by  stra- 

property,  took  possession  of  sixty  sheep,  which  were  ae-  the  validity  of 

cured  in  one  of  Miller's  pastures,  where  they  remained  ^^J^\^^ 

in  safety  during  that  day  and  the  next.     In  the  course  of  qnestion  for 

the  ensuing  night  the  sheep,  by  some   means,  (aNeged 

to  have   been  by  the  contrivance  and  stratagem  of  the 

defendants)  got  into  an  adjoinii^  com  field  belonging  to 

the  defendant  fVilsmore,  by  whom  they  were  sent  to  the 

pound,  and  afterwards  delivered  to  the  defendant  Page, 

a  cattle  jobber,  who  claimed  them  as  his  property,  and 

refused   to  deliver  them  to  the  plaintiff  upon  demand. 

Both  defendants  knew  that  the  sheep  had  been  taken  in 

execution.     It  appeared  that  the  sheep,  had  been  sold  to 

Miller  by  a  servant  of  the  defendant  Page  for  account  .of 

the  latter,  on  the  day  preceding  the  execution.   Page  had 
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1823.       directed  his  senmDt  to  sell  them  for  ready  mony  only, 
yjj^'^^     -  but  they  were  in  fact  paid  by  a  draft  upon  Miller*B  bank- 
BaitTOL      era  at  Colchester,  in  Es$ex,  which  was  retained  by  Page 
WiUMoaa.    ^"  ^  18thy  when  it  was  presented  and  dishonored.     It 
was  alleged,  that  in  consequence  of  this,  Pt^e  resorted 
to  the  contrivance  above  mentioned,  in  order  to  regain 
possession  of  tlie  sheep,  and  with  the  assistance  of  fVib' 
more  elKected  his  object  in  the  manner  suggested.    Upon 
diese  facts  an  objection  was  taken  on  the  part  of  the 
defendants,  that  in  p<»nt  of  law  no  property  in  the  sheep 
had  passed  to  Miller,  the  supposed  sale  being  founded  in 
frand,  and  consequently  they  had  been  wrongfully  seiied 
by  the  plaintiff,  and  might  be  lawfully  re-taken  wherever 
found*    To  this  it  was  answered,  that  even  if  the  objeo- 
tion  were  good,  it  was  not  competent  to  the  defendants 
to  raise  it,  they  being  at  all  events  wrong-doers  in  re-tak- 
ing the  sheep  by  stratagem  and  collusion.    The  learned 
Judge  however  u*as  of  opinion,  that  the  property  in  the 
sheep  had  passed  to  Miller,  and  that  even  if  it  had  not, 
the  defendants  were  not  entitled  to  the  benefit  of   the 
objection ;  and  the  Jury,  imder  his  direction,  in  point  of 
law,  found  a  verdict  for  the  plaintiff  for  the  full  amoimt 
of  the  value  of  the  sheep. 


Marryat,  in  Michaelmas  Term  last,  obtained  a  rula 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  or  why  the  judgment  should  not  be 
arrested,  upon  the  ground,  first*  that  tlie  learned  Judge 
had  erroneously  decided  as  a  question  of  law,  that  which 
should  have  been  left  to  the  Jury  as  a  question  of  fact, 
namely,  whether  the  sale  to  Miller  was  a  bon&  fide  sale 
or  no;  and,  second,  that  he  was  mistaken  in  holding  that 
that  objection  was  not  available  on  the  part  of  the  de- 
fendants. 
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'  Scarteii  and  Chiity  now  shewed  cause  against  the  rule. 
There  are  two  objections  raised  in  this  case.  Firsts  that 
it  should  have  been  left  to  the  Jury  to  say  whether  any 
property  passed  to  Miller  by  the  sale  and  delivery  of  the  Wilsmorx. 
sheep  to  him  by  Pagt\  and,  secondi  that  the  learned 
Judge  misdirected  the  Jury  in  telling  them  that  it  was  not 
competent  to  the  defendants,  being  themselves  wrong- 
doers, to  take  advantage  of  any  informality  or  fraud  in  the 
•ale.  With  respect  to  the  first  point,  it  is  not  denied  that 
the  sheep  had  been  in  the  possession  of  Miller  for  two 
^ys,  when  they  were  seized  under  the  execution,  and 
therefore  their  removal  on  the  following  night  was  frau- 
ihilent  and  illegal,  as  a  removal  out  of  the  custody  of  the 
law.  [Bayley^  J.  If  tliey  were  the  property  of  Miller ^ 
it  was  so;  but  had  he  any  property  in  them?]  That  is 
immaterial  as  respects  tiie  wrongful  removal;  they  were 
taken  out  of  the  sheriff's  custody,  and  whether  they  were 
the  property  of  Miller  or  not,  the  possession  of  the  she- 
riff was  the  custody  of  the  law,  and  no  person  had  a 
right  to  retake  them.  [Bayley,  J.  That  doctrine  is  not 
true  to  the  extent  claimed  for  it.  Surely  if  the  sheriff 
takes  the  goods  of  ^.  under  a  writ  directed  against  B.f 
A*  may  legally  retake  them  wherever  he  can  find  them.] 
Not  if  they  are  in  custody  of  the  law.  Then  the  import- 
ant question  arises,  had  the  property  in  the  sheep  passed 
to  Miller?  Now,  that  is  a  question  of  law,  and  not  of 
fact  for  the  Jury.  The  transaction  was  the  simple  and 
ordinary  one  of  goods  sold  and  delivered;  there  was  a 
bond  fide  sale,  and  an  actual  and  complete  delivery;  and 
that  was  by  law  sufficient  to  pass  the  property.  [  Bayley^  J. 
Was  it  a  bonA  fide  sale?  They  are  sold  by  a  mere  ser- 
irant,  who  perhaps  exceeded  his  authority:  for  his  instruc- 
tions were  to  sell  for  ready  money  only.]  If  thb  transac- 
tion, and  the  interval  diat  had  elapsed  before  the  execution, 
•did  not  pass  the  property  to  the  vendee,  what  dealings. 
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1B23.        ^hmI  what  interval  are  sufficient  for  that  purpose?  Where 
is  the  line  to  drawn?    The  mode   of  payment   could 


The  Earl  of  _        ,  .  •      .    .  . 

Bristol      not  affect  the  transaction;  payment  by  a  check  is  a  ready 

WiLSMORB.  Bioney  payment,  and  was  accepted  as  such  in  this  case. 
Suppose  Miller  had  immediately  resold  the  sheep  to  a 
third  person,  would  they  have  been  seizable  in  the  hands 
of  the  third  person?  And  if  not,  which  cannot  be  con- 
tended, why  should  they  be  seizable  in  MilUr^n  hands? 
A  sale  in  market  overt,  it  is  not  disputed,  would  have 
passed  the  property,  and  in  what  respect  does  thb  trans- 
action differ  from  a  sale  in  market  overt?  If  this  sale  be 
not  binding  upon  the  property,  the  great  migority  of  all 
sales  might  be  rendered  inoperative,  for  nineteen  out  of 
twenty  are  conducted  precisely  in  the  same  manner  as  the 
present.  [Bayley,  J.  A  man  authorizes  his  servant  lo 
sell  property  for  him  for  ready  money  only,  the  servant 
sells  for  a  check,  which  turns  out  to  be  worth  nothing; 
does  that  act  of  the  servant  bind  the  master?]  Certainly 
it  does.  The  act  of  the  servant  is,  in  all  such  cases,  the 
act  of  the  master ;  the  general  authority  to  sell  over-rides 
the  stipulation  as  to  the  mode  of  payment,  and  makes 
the  contract  valid,  whether  the  money  is  paid  or  not. 
But  tliis  case  goes  further,  for  here  the  master  accepts  tiie 
check  as  a  payment,  and  keeps  it  an  entire  day,  and  that 
is  a  complete  ratification,  and  acceptance  of  the  contract 
itself.  The  principles  which  govern  the  law  of  stoppage 
in  transitu  apply  by  analogy  to  the  present  case.  Tbeae 
the  change  of  property  is  complete,  and  the  right  of 
stoppage  is  barred,  so  soon  as  a  delivery  has  taken  place; 
and  so  here,  where  the  goods  are  delivered,  the  property 
in  them  is  passed,  and  the  right  to  annul  the  contract  is 
gone.  In  this  case,  therefore,  the  sheep  were  the  pro- 
perty of  Miller 'y  they  were  seized  by  the  sheriff  as  such; 
the>  then  became  placed  in  the  custody  of  the  law,  and 
from  tlience  not  even  the  owner  himself,  much  less  the 
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perBon  who  has  devested  himself  of  the  ownership  by  *        lBt!3. 
sale  and  deliverj,  can  lezally  remove   them.     But,  se-         '^'^ 
condly,  if  this  objection  were  tenable  in  itself,  it  is  not       BoitTOL 
competent  to  the  defendants  on  this  record  to  take  advan-    WiuMoaa. 
tage  of  it,  because  the  alleged  fraud  is  not  such  as  would 
render  Miller  amenable  in  a  criminal  prosecution,  sup* 
posing  he  had  sold  the  sheep  to  a  third  person.     Both 
these   points,  therefore,  were  properly  decided  by  the 
learned  Judge  who  tried  the  cause,  and  there  is  no  ground 
for  disturbing  the  verdict  which  the  Jury  have,  under  his 
direction,  found. 

Marryatf  (with  whom  was  fValford),  in  support  of  the 
rale.  The  contract  was  attended  with  fraud  on  the  part 
of  the  purchaser,  and  by  error  on  the  part  of  Pag^n  ser* 
vant,  who,  through  ignorance,  exceeded  the  authority 
with  which  he  had  been  vested.  It  is  therefore  no  con* 
tract  at  all  to  bind  the  principle,  or  to  pass  the  property, 
and  it  should  at  least  have  been  left  to  the  Jury  to  say  whe- 
ther it  was  such  a  sale  as  the  owner  of  the  sheep  had 
authorized  his  servant  to  make.  It  has,  however,  beea 
decided,  that  M'here  the  buyer  practises  a  fraud  upon  the 
seller,  no  property  passes  from  the  one  to  the  other,  even 
by  the  delivery  of  the  goods;  Noble  v.  Adam9{fl\  and 
Read  v.  Huichinson(b);  and  therefore  no  property  passed 
in  this  case;  because  the  act  of  payment  by  a  check, 
which  Miller  knew  to  be  of  no  value,  was  a  gross  and 
decided  fraud  on  his  part,  and  violated  the  contract  ts 
Mo.  Then,  secondly,  this  is  a  good  objection  on  the 
part  of  the  present  defendants.  It  was  suggested  at  the 
trial  that  it  was  not  competent  for  the  defendants  to  raise 
It,  because  if  Miller  bad  resold  the  goods,  he  would  not 
have  been  indictable  either  for  a  larceny,  or  for  a  firaod; 
and  the  case  of  Rej  v.  Lara  (c)  was  cited.     But  that  ar^ 

(a)  7  Taunt.  59.  (6)  3  Camp.  S5S.  (c)  6  T.  R.  565. 
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1823.        gument  does  not  go  the  whole  length  required  to  rap- 
v^'^        port  it.     It  may  be  indeed  admitted,  that  he  would  not 
Bristol^    have  been  indictable  for  a  larceny;  and  Rex  v.  Lara  also 
^    ^'  decides,    that  he  would  not  have  been  indictable  for  a 

fraud  ai  common  law,  because  no  false  token  was  used. 
But  he  clearly  would  have  been  indictable  under  the  sta* 
tute  30  Geo»  2.  c.  24,  for  obtaining  the  goods  by  false 
pretences,  for  that  statute  makes  no  mention  of  a  false 
token,  the  pretence  is  sufficient,  and  this  was  expressly  de- 
cided in  Rex  v.  Jackson{a).    The  Court  stopped  him. 

Abbott,  C.J. — Upon  further  consideration,  I  think, 
and  all  my  learned  Brothers  are  of  the  same  opinion,  that 
if  Miller  obtained  possession  of  these  sheep  with  a  pre- 
conceived design  not  to  pay  for  them,  and  to  abscond,  in 
order  to  prevent  his  being  sued  for  the  value,  he  obtained 
them  by  such  a  fraud  as  would  prevent  the  property  pass- 
ing legally,  according  to  the  cases  of  Noble  v.  Adorns,  and 
Read  v.  Hutchinson,  which  have  been  cited.  It  must  be 
a  question  of  fact  for  the  consideration  of  the  Jury,  whe- 
ther that  was  so  or  not,  and  I  now  think,  in  concurreooe 
with  my  learned  Brothers,  that  I  ought  to  have  left  it  to 
the  Jury.  As  to  the  other  point,  what  occurred  to  me  at 
the  trial  was,  that  inasmuch  as  ttie  defendant  Page  had  re- 
possessed himself  of  the  sheep  by  a  trick,  it  was  not  com- 
petent for  him  to  say,  that  the  property  had  not  passed 
to  Miller.  My  learned  Brothers  think,  and  1  am  dis- 
posed to  concur  with  them,  that  I  took  an  incorrect  view 
of  the  subject,  because,  referring  to  the  principle  of  this 
action,  it  could  not  be  maintained  by  the  sheriff,  unless 
the  goods  seized  by  him  were  the  property  of  the  person 
against  whom  the  execution  issued.  If  these  sheep  were 
not  the  property  of  Miller,  the  plaintiff  ought  to  have 

(a)  3  Cmiipb.  3T0. 
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been  nonsuited.    The  proper  mode  therefore  of  deciding        1823. 
that  question,  is  to  grant  a  new  trial. 


llae  Earl  of 
Bristol 

Rule  absolute.         Wilsmorb. 


The  Kino  v.  Tlie  Inhabitants  of  Northwold.       SMurdtiy^ 

AfTil  S6. 


XSY  an  order  of  two  Justices,  William  Thorpe  was  re-  At  the  end  of 
moved  from  the  parish  of  Feltwell  to  the  parish  of  Nor/A-  f/S'/Ji^^of 
WDoM^  both  in  the  county  of  Norfolk,  as  the  place  of  his  ^-f  •  master 
last  legal  settlement ;  and,  on  appeal,  the  Sessions  con-  remoYe  into 
finned  the  order,  subject  to  the  opinion  of  this  Court,  on  ^^^^  uid'to'^ 
the  following  case : —  5l*'.„'*'??"^ 

rwi,  .  "Would  yon 

Tne  pauper  was  hired  for  a  year  from  Michaelmas  to  Hketogo  wiUi 

Michaebna$i  served  his  master  accordingly  in  the  parish  servant  said 

of  Northwold,  and  received  his  wages.     The  day  before  ^*^J|■  J  ^^^J^ 

the  end  of  the  year,  the  master,  being  then  about  to  remove  ter  replied, 

to  Brandon,  asked  the  pauper  if  he  would  like  to  go  with  are  scarcely 

him  thither?    The  pauper  answered,  that  he  had  no  ob-  foT'rhVil^rlf^ 

jection.    The    master  replied,   that   he  feared  that   the  ^'^®'7» J^.*^^ 
■  •  .    *.       ,  ^'y-    Thesor- 

paoper  was  scarcely  strong  enough  for  the  work  there,  vant  went  into 

but  he  might  try.     The  pauper  then  asked  to  go  and  see  g/rVlnf  his 

bis  friends,  and  returned  to  the  master  at  Northwold  the  "•••Jf ■*  Jj""  V^ 
'   ^  weeks  the  lat« 

day  after  MichaelmaS'datf.    He  then  drove  his  master's  ter  asked  him 
(earn  to  Brandon,  and  remained  in  his  service  there,  with-  expected ;  to 
odt  any  other  hiring,  for  the  space  of  six  weeks,  when  JJ[j!ered^*  **** 
the  master  asked  him  what  wages  he  expected.    The  **  ^>>*5.  ^^ 

please.    The 

pauper  answered,  ''  What  you  please.*  The  master  re-  master  then 
plied,  tliat  he  would  give  him  the  same  as  the  year  before,  ^^^  him  the 
to  which  the  pauper  assented,  and  continued  in  his  ser-  **"^J^r  ^. 

with  which  he 
was  satis6ed,  and  remained  in  the  spnrice  until  M'ukaelmai,  minus  ten  davs ;  for 
which  period  the  master  deducted  a  pro|>ortionate  amount  of  wagres :— Held,  that 
Chit  was  a  eoaditiooal  hiring,  and  conferred  a  settlement  on  the  serf  ant. 


The  Kino 
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182d.        vice  till  within  ten  days  of  the  nezi  Michaelmas,  when, 
on  a  quarrel,  they  parted,  and  the  master  deducted  seven 
V.  shillings  for  ten  days.     The  question  was,  whether  the 

iNHABiTANTt  p^^upcT  was  Settled  in  Brandon. 
of 

North  %» OLD. 

Flannagan  and  Dover,  in  support  of  the  order  of  Ses- 
sions, contended,  that  there  was  no  hiring  to  serve  for  a 
year  in  the  parish  of  Brandon,  and  therefore  the  pauper 
was  legally  settled  in  Northwold.  The  conversation  be- 
tween the  pauper  and  the  master,  when  the  year's  service 
in  the  latter  parish  was  ended,  clearly  did  not  amount  to 
a  yearly  hiring,  and  the  test  of  this  was,  that  at  any  time 
during  the  six  weeks,  when  the  pauper  served  in  Bran^ 
don,  the  master  might  have  tiuned  him  away  without 
notice,  and  without  paying  him  any  wages,  there  being 
DO  contract  for  the  payment  of  wages  until  the  end  of  that 
time,  and  in  like  manner  the  pauper  might  also  have  left 
his  master  without  notice.  It  could  not  be  said  that  the 
service  in  Northwold  might  be  connected  with  that  in 
Brandon,  so  as  to  continue  the  same  relation  of  master 
and  servant.  I1ie  contract  in  Northtcold  was  complete 
and  ended,  before  the  pauper  went  into  Brandon  i  and  it 
was  not  until  six  weeks  afterwards  that  any  fresh  contract 
was  made.  At  the  end  of  the  six  weeks  the  master 
clearly  might  have  said,  **  You  do  not  suit  me,  and  there* 
fore  I  shall  not  keep  you."  This  proved  to  demonitrar 
tion  that  there  was  no  hiring  for  a  year  in  that  parish. 
They  cited  Rex  v.  Ilam  (a),  Rex  v.  Hoddesdon  (jb),  and 
Rex  V.  Marion  (c).  Whether  in  fact  there  was  a  secood 
hiring  for  a  year,  was  peculiarly  for  the  Sessions  to  deter- 
mine. The  Sessions  had  decided,  that  there  was  no  biring 
in  Brandon,  and  unless  the  Court  saw  that  the  Sessions 
bad  come  to  an  imreasonable  conclusion^  they  would  not 

(a)  Barr.  S.  C.  S04.  {h)  Cald.  SS.  («)  4  T.  R.  t&T. 
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diiturb  their  decision.     For  tliis  they  cited  Rex  v.  Over^        1823. 
mortomia),  aad  Rex  v.  Tyrley(b).  rhTZmQ 

V. 

H,  Cooper,  contri.  This  is  at  least  a  conditional  Inhabitamts 
hiring  for  a  year  in  Brandom,  and  there  having  been  a  nprthwoui. 
service  under  it  for  forty  days,  the  pauper  is  settled  in 
that  parish.  On  the  day  before  Michaelmas,  whilst  the 
pauper  is  living  with  his  master  in  Northwold,  the  nuister 
asks  him  if  he  would  like  to  go  and  live  with  him  in 
Brandon.  The  pauper  answers,  that  he  has  no  objec-^ 
tion,  and  accordingly  he  goes  into  that  parish  with  his 
master.  At  that  time  it  is  quite  clear^  that  it  was  in  the 
contemplation  of  the  parties  that  the  pauper  should  live 
with  his  master  until  the  end  of  the  ensuing  year,  and 
that  the  contract  was  to  be  impliedly  governed  by  the 
terms  of  the  preceding  contract.  This  is  clearly  a  good 
settlement  according  to  the  principle  of  decided  cases. 
He  cited  Rex  v.  Under  Barrow  and  Bradley  Field(c), 
Rex  V.  Ashton^d),  Rex  v.  Croscombe{e),  and  Rex  v. 
SuUon(f). 

Abbott,  C.  J. — I  am  of  opinion,  that  there  was  a 
second  hiring  for  a  year,  to  serve  in  Brandon,  and  there- 
fore the  orders  must  be  quashed.  Just  before  the  end  of 
the  first  year,  the  master  says  to  the  pauper,  **  Will  you  go 
with  me  into  Brandon?  The  pauper  says  he  has  no 
olgection.  If  nothing  more  passed,  it  is  clear  that  that 
would  be  a  hiring  for  another  year.  The  master  then  says, 
''  I  am  afraid  you  will  not  be  strong  enough  for  the  work 
there,  but  try.''  The  meaning  of  that  is,  **  We  shall  con- 
tract for  a  year,  but  if,  upou  a  little  trial,  I  find  you  are 
not  strong  enough,  then  our  contract  is  at  an  end.*'    That 

(«)  15  Ernst,  347.  (d)  i  Const.  t75. 

(6)  4  B.  &  A.  6S4.  («)  Burr.  S.  C.  «66. 

(«)  Burr.  S.  C.  548.  (/)  1  East,  656. 


416 


CASES   IN   THE   KINO  S   BENCH, 

1B23.        18  a  conditional  hiring.    Tlie  pauper  tries,  is  found  strong 
ThT^NG     ^>^^ugh;.  and  resides  for  forty  days.    This  is  a  seltle- 
«*•  nieut. 

The 

iNBABITANTt 

NoaTHwoLD.       Baylet,  J. — It  is  a  defeasible  contract  for  a  year, 

and  a  settlement  is  gained. 

HoLROYD,  J. — ^This  is  a  conditional  hiring  for  a  year, 
the  condition  being,  the  pauper  having  strength  enough 
to  do  the  work.  The  contract  is  not  in  express  terms 
for  a  year,  but  still  that  does  not  prevent  a  conditional 
hiring  for  a  year  operatiug(a). 

Order  of  Sessions  quashed. 

(«)  Beatt  J.  was  abaent. 


Saiurdrnff 
April  t6* 


Where  the 
owner  of  a 
river  mi¥ifa- 
tion,  ninniog 
through  four- 
teen different 
parifhety  was 
rated  to  the 
poor  of  the 
fonrteenth  pa- 
riKh  (in  which 
the  profits 
arising  from 
the  whole  na- 
vigation were 
received)  in 
respect  of  the 
wliole  amonnt 
of  the  profits : 
Held«  that  the 
rate  was  too 
high,  and 
onght  to  have 
been  appor- 
tioned among 
all  the  parishes 


The  King  v.  Susannah  Palmer. 

X  HE  defendant  appealed  to  the  Sessions  against  a  rate 
made  for  the  relief  of  the  poor  of  the  parish  of  Fornkam 
ji/l  Saints,  in  the  county  of  Suffolk.  The  assessmeut  was 
as  follows: — 

"  Outsetters." 
Mrs.  Palmer,  a  wharf  and  buildings,  situate 
in  Fornham  J II  Saints,  adjoining  the  River  Lark, 
alias  Burn,  and  occupied  and  used  for  the  pur- 
poses  of  the  navigation  of  the  said  river,  and  the 
towing-patliSi  locks^  sluices,  and  other  works^  ^£230 
within  the  said  parish  of  Fomham  All  Saints, 
also  occupied  and  used  for  that  purpose,  and 
the  tolls  arising  therefrom,  due  at  Fomham  Alt 
Saints. 

throngh  which  the  navigation  passed. 


EASTER   TERM,   FOURTH   GEO.   IV. 

The  Sessions  confirmed  the  rate,  subject  to  the  opinion 
of  this  Court  on  the  following  case: — 

By  an  act  passed  1 1  &  12  fVill.  S,  intituled,  ''  An  Act 
for  making  the  River  Lark^  alias  Burn,  navigable/'  Henry 
Ashley,  Esq.  his  heirs  and  assigns,  were  empowered  and 
authorized  to  make  navigable  the  River  Lark,  otbenirise 
Burn,  from  a  place  called  Long  Common,  a  little  below 
Mildenhall  mill,  to  Bury  St.  Edmunds,  and  for  that  pur- 
pose to  cleanse  and  open  the  river,  and  to  dig  and  make 
cuts  and  water-courses;  to  erect  and  build  sluicei  and 
bridges,  and  to  set  out  and  appoint  towing-paths  and 
baling  ways  through,  over,  and  along  the  ground  adjoining 
or  near  to  the  said  river,  being  the  ground  of  the  King  or 
any  other  person  or  persons,  first  giving  such  satisfaction 
to  the  owners  and  proprietors  of  the  said  ground,  as  cer* 
tain  Commissioners  appointed  by  the  act  should  direct; 
and  it  was  also  provided,  that,  after  such  payment,  the  said 
Henry  Ashley,  Esq.  his  heirs  and  assigns,  should  have, 
use,  and  enjoy  the  said  cuts,  water-courses,  bridges,  sluices, 
towing-paths,  and  haling  ways,  in  as  ample  and  beneficial 
a  manner  as  if  the  same,  by  good  title  and  sufficient  con- 
veyance in  the  law,  bad  been  absolutely  sold  and  con- 
veyed to  bim,  his  heirs  and  assigns.  By  sec.  12,  the  said 
H.  Ashley,  his  heirs  and  assigns,  were  empowered  to  de- 
mand and  receive,  for  the  freight  of  goods  up  the  river, 
from  Mildenhall  mill  to  Bury,  or  down  the  river,  from 
Bury  to  Mildenhall  mill,  at  such  place  or  places  adjoining 
the  said  river,  as  he,  his  heirs  or  assigns,  or  their  deputies 
or  servants,  should  think  fit,  certain  rates  or  tolls  therein 
mentioned,  and  a  proportionate  rate  or  toll  for  any  less 
distance.  By  an  act  of  the  57  Geo.  3,  for  amending  the 
last-mentioned  act,  certain  Commissioners  were  empow- 
ered to  direct  the  haling  ways  of  the  River  Lark  to  be 
widened,  and  to  ascertain  what  sum  or  sums  of  money 
should  be  paid  by  the  proprietors  of  the  navigation  as  a 

VOL.   I.  XX 
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1823.       fecompense,  for  the  use  of  the  lands  or  grounds  which 
should  be  set  out  and  directed  to  be  taken,  had,  and  used 


V.  for  such  haling  ways.     By  a  private  act,  41  Geo.  3,  for 


^AtMsa. 


inclosing  the  common  fields  and  waste  grounds  in  the 
parish  of  Fornham  All  Saints^  part  of  which  common 
fields  and  waste  grounds  adjoining  the  said  river,  Com- 
missioners were  empowered  to  set  out  public  and  private 
roads,  ditches,  fences,  banks,  drains,  and  water-courses; 
but  it  was  provided  that  they  should  not  make,  do,  or 
execute  any  work,  bank,  drain,  water-<rourse,  fence,  or 
other  thing  whatsoever,  which  should  occasion  any  impe- 
diment to  the  navigation  of  the  River  Lark,  the  overfalls, 
drains,  and  landing-places,  or  to  the  haling  ways  or  low- 
ing-paths,  upon  or  along  the  banks  of  the  river,  belong- 
ing to  the  navigation  or  the  proprietor  thereof:  Provided 
also,  that  in  setting  out  the  width  of  the  haling  banks  (if 
any  should  be  set  out)  respect  should  be  had  to  the  soil 
«o  to  be  set  out,  and  that  after  the  same  shoidd  have  been 
separated  from  the  remainder  of  the  land  intended  to  be 
allotted  and  drained,  the  same  should  become  vested  in, 
and  at  all  times  thereafter  supported  and  kept  in  repair 
by  the  owner  or  proprietor  of  the  said  navigation,  freed 
and  discharged  from  shuckage,  and  all  rights  of  common. 
The  act  contained  the  general  saving  clause. 

The  counsel  for  the  appellant  contended,  that  this  act 
was  not  admissible  in  evidence,  unless  it  was  proved  that 
the  appellant  was  a  consenting  party  thereto.  By  the 
award  of  the  Commissioners  certain  copyhold  lands,  sitoale 
in  the  said  parish  of  Fomham  All  SainiSf  bat  distant 
from  the  line  of  the  navigation,  was  allotted  to  the  ap- 
pellant under  the  provisions  of  the  said  act,  to  which  Ae 
was  duly  admitted,  and  of  which  she  has  ever  since  been 
and  is  now  in  possession.  The  Incloaure  Act  was  ad- 
mitted, subject  to  the  opinion  of  this  Court  In  pur- 
suance of  the  Inclosure  Act,  the  Commissioners  by  their 
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award,  dated  £2d  September,  1804,  set  out  and  ap-  1828. 
poiDted,  within  the  parish  of  Fornham  All  Saints,  a  hid- 
ing way  or  towing-path,  of  twelve  feet,  along  the  west  ^^  r. 
side  of  the  River  Lark,  where  it  had  been  customary  and 
usual  to  hale  or  tow,  within  the  same  parish,  fpr  the 
use  and  convenience,  and  as  the  property  of  the  appel^- 
laot  and  her  heirs,  proprietor  or  proprietors,  for  the  tm^ 
bdng,  of  the  navigation,  and  for  the  use  and  coqv^ence 
of  all  other  persons  using  or  navigating  upon  the  aam<% 
for  the  purpose  of  haling  or  towing  thereon.  Mr.  Jlth^ 
lejff  the  original  undertaker,  from  whom  the  defendant, 
through  her  late  husband,  derives  her  title,  eniide  the  river 
navigable  from  MUdenhaU  to  Fornham  All  Saints,  a  di»> 
tance  of  twelve  miles  and  a  half,  but  it  was  never  m4^ 
navigable  as  far  as  Bury,  nor  beyond  Fornham  All  Samt^. 
This  navigation  extends  through  fourteen  different  pewhef, 
and  is  the  boundary  between  Fornham  All  Sainls  and 
Fw'nham  St.  Martinis,  half  of  the  channel  to  the  centra 
thereof  being  in  the  former,  and  half  in  the  latter  parish^ 
but  the  towing-path,  and  the  half  of  one  sluice,  and  two 
locks,  are  in  Fornham  All  Saints,  the  remaining  half  ^ 
the  same  sluice  and  locks  being  in  Fornham  St,  Ulian- 
liit'i.  The  towing-path  is  separated  from  the  adJQiping 
lands  by  a  ditch.  The  appellant  is  not  an  inhabitMt  .of 
Fornham  All  Saints,  but  resides  in  Bury.  She  is  the 
owner,  under  a  distinct  title,  of  a  wharf  or  coal  yard«  of 
about  four  acres,  lying  in  the  former  parish,  and  .acypin* 
iiq(  to  and  situate  at  the  extremity  of  the  said  naviga^iop, 
in  which  said  wharf  are  several  warehouses  and  other 
boildings.  Different  portions  of  this  wharf  or  coal  yard 
are  from  time  to  time  allotted  by  the  agent  of  the  ap- 
pellant to  the  principal  coal  merchants  who  use  this  navi* 
gation,  to  the  number  of  fourteen  or  fifteep.  They  .pay 
no  rent  for  these  portions,  but  keep  the  di«»sipp  fepMs 
of  their  respective  portions  in  repair,    Thcs^  different 
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1823.        portions  are  varied  from  time  to  time  by  the  agent  of  the 
appellant.     Large  quantities  of  coals  are  carted  at  once 
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Falmbb. 


V.  from  the  boats,  and  not  deposited  in  the  coal  yard ;  but 

it  is  necessary,  for  the  accommodation  of  the  wholesale 
dealers,  using  the  navigation,  that  they  should  have  a 
place  whereon  to  deposit  their  goods,  but  the  appellant 
is  not  bound  to  provide  such  place.  The  buildings  and 
the  outer  fences,  and  walls  inclosing  the  wharf,  and  the 
towing-paths,  locks,  and  sluices,  are  repaired  by  the  ap- 
pellant, and  were  erected  by  her  or  her  ancestors;  but 
it  was  not  admitted  by  the  appellant  on  the  trial  of  the 
appeal,  and  save  as  aforesaid  it  did  not  appear,  that  all 
these  things  were  repaired  by  her  as  owner  of  the  naviga^ 
tion.  Up  to  the  year  1816  the  appellant  was  rated  on  a 
rental  of  17 L  for  the  coal  yard,  and  no  rate  was  imposed 
npon  the  profits  of  the  navigation.  The  annual  value 
of  the  coal  yard,  as  mere  land,  is  not  above  SL  Since 
the  year  1816,  up  to  the  making  the  assessment  appealed 
against,  she  has  been  rated  in  the  parish  of  Fomkam  AU 
Saintif  for  tolls  arising  from  the  navigation  and  ware- 
booses  at  £50/.  per  annum.  The  tolb  becoming  due  and 
received  by  the  appellant  for  goods  landed  in  the  parish 
of  Fomham  All  SainU,  equal  the  amount  of  the  asses»- 
ment. 

Demman,  C.  S.  and  Tindal,  in  support  of  the  rate,  en- 
deavoured to  distinguish  this  case  from  Rex  v.  Milton  {a), 
and  Rex  v.  The  Trent  and  Mersey  Canal  Company  (b), 
and  urged  the  difficulty  of  apportioning  the  rate,  but  the 
Court  having  intimated  that  the  late  decisions  were  quite 
conclusive  of  the  question,  the  argument  was  abandoned. 

Abbott,  C.  J.— I  am  of  opinion  that  the  defendant 
baa  been  rated  too  high  n  the  parish  of  Fomham  All 

(c)  S  B.  Sc  A.  1  It.  (6)  Ante,  403. 
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Saints.    The  case  of  Rex  v.  The  Trent  and  Mersey  Co-        1838. 
nal  Company  is  the  converse  of  this  case,  nor  is  it  di»-     ThTKnie 
tinguishable  in  principle  from  Rex  v.  Milton.    Here  the  «• 

navigation  runs  through  fourteen  different  parisheSi  and 
the  whole  is  rated  to  the  amount  of  2o0i.  in  the  parish 
of  Fornkam  All  Saints.  Now,  having  decided  that  a 
canal  is  rateable  in  each  and  every  parish  through  which 
it  passes^  it  follows  that  this  rate  should  have  been  se- 
parated into  fourteen  different  portions,  instead  of  being 
inipos»ed  entirely  in  one  parish.  If  this  were  not  so,  the 
navigation  might  be  rated  twice  over.  ^Fhe  principle 
upon  which  this  is  founded,  is  very  plain  and  simple.  I 
have  the  utmost  reverence  for  the  learning  of  the  Judges 
vho  decided  some  of  the  former  cases  upon  questions  of 
tliis  nature,  where  a  contrary  doctrine  has  been  held, 
but  still  of  late  years,  the  Court  has  been  gradually  com* 
ing  to  what  is  the  true  principle,  and  unquestionably  the 
common  sense  of  the  thing,  namely,  that  in  whatever 
parish  the  land  is  occupied,  as  land  covered  with  water, 
and  is  productive  of  profit  to  the  proprietor,  it  is  to  be 
rated  in  each  and  every  parish,  according  to  the  profit  it 
produces,  although  they  may  not  be  received  io  that  pe- 
rish, but  in  another  and  a  different  parish.  Now,  this 
rate  has  not  been  imposed  upon  that  principle,  and,  there- 
fore, it  must  go  dowu  to  the  Sessions  to  be  amended* 

Bayley,  J. — I  am  of  the  same  opinion.  If  the  rate 
is  imposed  for  the  use  of  a  sluice,  the  proprietor  will 
have  to  contribute  to  the  relief  of  the  poor  in  the  parish 
where  the  sluice  is  situated;  but  if  it  is  for  the  use  of 
the  navigation,  and  for  the  use  of  land  extending  through 
a  great  many  different  parishes,  each  parish  has  a  right 
to  be  paid  in  respect  of  the  land  on  which  the  navigation 
is  so  used.  The  defendant  is  liable  to  be  rated  in  the 
parish  of  Fornham  AU  Saints,  for  something,  but  not  to 
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1823.        the  extent  of  this  rate.    The  Sessions  must  rehear  the  ap* 

_^^^^^         peaL  and  reduce  the  rate  accordins  to  their  discretion. 
The  KiKG     "^  ® 

Palmer.  Holrotd,  J.,   concurred. 

Best,  J.,  was  absent. 

Rule  ordered  to  be  amended. 

fV,  E,  Taunton  and  Dover  were  to  have  argued  the 
case  for  the  defendant. 


iSthinftfy,      lie  King  v.  The  Earl  of  Portmobe  and  Another. 

AyrUte. 
The  propria-  U  PON  appeal  against  a  rate  made  on  the  15th  jlpril 
ri^'t?.^?;  l"t>  «t  two  .hillmg,  in  the  pound,  for  the  «.lief  of  the 
"{f  *i*K*®  ***•  poor  of  the  parish  of  Woking,  in  the  county  of  Surrey, 
IK>or  in  a  pa-  whereby  the  Earl  of  Portmore  and  J.  S.  Lfangton,  Esq. 
which  tiuTnaW-  ^"^^  '^^^^  ^  proprietors  of  the  River  fVey,  at  S2L  lOt.; 
Sioa"h'^i?***  ^  Sessions  confirmed  the  rate,  subject  to  the  opinion  of 
riverage  dues    tfiis  Court,  upon  a  case. 

in  snch  parish),      The  appellants  are  proprietors  of  the  navigable  River 
to  id?profiu  ^^^  ^^^  Guildford  to  the  River  Thames;  and  by  an  act 

oponUie  whole  t>f  2^  &  £3  Car.  2.  are  entitled  to  receive  cerUin  river- 
line  of  naviga* 
tion.  'itge  dues  upon  barges  and  other  vessels  navigating  the  river. 

I1iey  are  not  themselves  inhabitants  of  the  parish  of 
Wokingj  nor  are  ihey  carriers  upon  the  river,  but  they 
Krant  licenses  under  certain  regulations  to  the  owners  of 
barges,  &c.  navigating  the  same,  upon  payment  of  cer- 
tain riverage  dues  upon  goods  conveyed  upon  the  river. 
The  fiarigation  of  the  River  Wey  extends  for  a  coosider- 
sble  distance  within  Woking  parish.  There  are  in  all  ten 
locks  upon  the  navigation,  one  of  which,  called  Tr^s 
lock,  is  locally  situated  within  the  parish  of  Woking,  No 
tolls  are  collected  at  that  lock,  or  at  any  place  within  the 
parish,  but  the  several  wharfingers  along  the  line  of  the  nt*- 


EASTER    TERM,    FOURTH    GEO.    IV.  429 

irigation  receive  from  the  different  barge-masters^  accord-        1823» 

ing  to  certain  rules  laid  down  in  1764,  an  account  of    ^.^'^ 

f  1  .  The  KiN9 

whatever  goods  are  loaded  or  unloaded  at  their  respective  «. 

wharfs,  and  make  an  entry  thereof  in  a  book  kept  by  each  pobtmobi. 
of  them  for  that  purpose.  From  these  books  they  fur- 
nish quarterly  to  the  receiver,  appointed  by  the  proprie- 
tors of  the  navigation,  on  account  of  the  riverage,  &c. 
due  in  respect  of  such  goods,  and  he  from  these  accounts 
makes  out  and  delivers  to  the  different  barge-masters  bilb 
for  the  tonnage  or  riverage  due  from  them  respectively, 
and  receives  the  amount  thereof  for  the  use  of  the  pro- 
prietors. The  appellants  are  not  rateable  to  the  relief 
of  the  poor  of  the  parish  of  Woking^  except  so  ftr  as 
they  are  rateable  in  respect  of  the  River  Wey,  or  the  locks 
or  riverage  thereof.  Many  tons  of  goods  annually  pass 
through  the  parish  of  Woking^  to  and  fro,  in  vessels 
using  the  navigation,  to  different  places  of  destination, 
but  the  goods  annually  landed  within  the  parish  do  not 
yield  riverage  to  the  amount  in  the  rate  assessed.  If  the 
Court  should  be  of  opinion  that  the  proprietors  of  the 
navigation  are  not  rateable  beyond  the  amount  of  the 
riverage  arising  from  such  last-mentioned  goods,  then  the 
rate  is  to  be  amended,  by  reducing  the  amount  of  the 
assessment  on  the  proprietors  to  the  sum  of — /.;  if  other- 
wise, the  rate  is  to  stand  at  its  present  amount. 

C.  Monro,  for  the  defendants,  was  instructed  to  con- 
tend that  they  were  only  rateable  in  respect  of  the  riverage 
dues,  arising  from  the  goods  actually  landed  within  the 
parish  of  Woking,  and  not  in  proportion  to  the  profits 
arising  upon  the  whole  navigation;  but  after  the  case  last 
decided  of  Rex  v.  Palmer(a),  he  felt  that  he  could  not 
resist  the  confirmation  of  the  rate  to  the  amount  for 
which  the  appellants  were  assessed. 

(ci)  Ante,  416. 
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1823.  ITie  Court  stidy  ihat  it  was  now  too  late  to  contend 

m^^^  against  the  principle  upon  which  this  rate  was  founded. 

^  V.  ""*  Rate  con6nned. 
The  Earl  of 

PORTM  OAK 

Cowley  was  to  have  argued  in  support  of  the  rate. 


Suimrday^     The  KiNo  V.  The  Inhabitants  of  Sotton  Saimt 
/!_.  Edmunds. 


A  paoper  was   U  PON  appeal,  the  Sessions  confirmed  an  order  of  two 
bonUr^  has-  Justices  for  the  removal  of  I'homas  fVatson,  and  Marjf 

bandry  to         y^i^^  ^ife    and  their  son  IVUliam,  from  the  hamlet  of  Le- 
tenrea  unner,  '  .         ' 

voder  an  verifigton-Parsou^Drove,  in  the  Isle  of  Ely,  to  the  ham- 

be  was  to  have  '®'  of  SuttoH  Saint  Edmunds,  in  the  county  of  Li/tco/it, 

and'^bis^Mter  •**''^J®*^^  ^  ^^^  opinion  of  this  Court,  upon  the  following 

either  to  find    case  ;— 

him  two  cows,       -_^  ,.  ,,  ^  o*<rt« 

or  provide  The  pauper  bemg  settled  at  Sutton  Satnt  Edmunds^ 

two'^aiid/lrd  *°^  having  been  married  several  years^  at  Lady-^lay,  in 

^^'H  ?"/*'  ^®  y^^^   n9S,  agreed  with  a  farmer  of  the  name  of 

The  panper  John  Ulyatt,  in  Leverington-Parson-Drove,  to  serve  him 

cow,  and  his  ^  ^  confined  labourer  in  husbandry,  (that  is,  to  work  for 

■n^ter  fonnd  )|||q^  hq^  q^  other  person)  for  a  year.    The  terms  of  the 

both  of  which  agreement  made  between  the  pauper  and  his  master,  were 

were  fed  dur-  ^  ,,  ,-,,  t  *^» 

ing  the  snm-  83  follows: — I  be  pauper  was  to  have  8/.  a-year  wages, 
te^V  pastt^^'  ^^^  master  was  either  to  find  him  two  cows,  or  the  pauper 
and,  in  the  ^as  to  be  at  liberty  to  provide  himself  with  two,  and 
kept  in  his      feed  them  on  his  master's  farm  during  the  same  year; 

jardf  and^  fed  ^^^  ^^  ^^'  ^^  ^^^^  ^®  further  privilege  of  keeping  two 
with  hay  ewes  on  the  farm  durine  the  whole  year,  and  the  runnine 

grown  npon  ®  .       •'       '  ,  ® 

the  farm.  The   of  a  pig  at  the  bam  door,  and  in  the  straw  yard,  during 

Sie  hay  feed*  ^^^  same  time.  The  pauper  went  into  the  service  of 
ina  were  re- 

spectiveiy  worth  5<.  5t.  a-year  -.—Held,  that  the  pauper  did  not  gain  a  settlcoMOt 
by  renting  a  tenement  of  10/.  value,  AlUeff  if  the  cootract  had  been  that  the  cows 
were  to  be  ptuture/ed. 
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Mr.  U/yaii,  under  ibis  agreement,  at  Lady-day  1799f        tB23. 

and  contiimed  therein  till  Lady-day  1797,  under  contracts 

to  the  same  effect.     During  the  first  three  years  of  such     "  »! 

servitude,  the  pauper  lived   in  a  house  on  his  master's  iNHAaiTAim 

farm  in  fVisbech  Hieh  Fen,  and  the  last  year  of  such     S^  Bottom 

*  .  ^  Saiiit  Eo» 

service,  m  a  cottage  at  Leverington^Pafion^Drove,  The  voaos* 
occupation  of  the  cottage  was  incidental  to  the  sertrice 
of  the  pauper,  who  was  discharged  from  it  at  the  same 
time  he  left  his  service.  The  pauper  bought  one  cow, 
and  his  master  found  him  another,  both  of  which  were  fed 
during  the  summer,  in  the  pasture  of  his  master,  and  in 
the  winter  were  kept  in  the  straw  yard  of  his  roaster, 
and  fed  with  hay  that  was  grown  upon  the  master's  lands, 
and  the  pauper  had  the  exclusive  use  and  advantage  of 
such  cows,  and  he  also  kept  two  sheep  and  a  pig  on  the 
farm  during  the  whole  year.  If  the  pauper  had  not  had 
such  cows  and  sheep  and  pig  kept  for  him  on  hu  mas* 
ter*s  farm,  he  would  have  had  more  wages,  and  at  the 
time  he  left  Mr.  Vlyatl's  service  in  1797f  he  took  his 
cow,  sheep,  and  pig  with  him.  Evidence  was  given  to 
the  Court  that  the  keep  of  the  two  cows  during  the  sum- 
mer months  would  require  two  acres  and  a  half  of  land 
CD  which  they  were  fed,  and  that  such  acres  were  worth 
together  annually  5/.  5«.,  and  that  to  cut  hay  sufficient 
for  the  winter  keep  would  require  two  acres  and  a  half  more 
of  such  land,  of  the  annual  value  of  5/.  5s.  and  that  the 
summer  feed  and  winter  keep,  with  hay  for  the  two  cows, 
on  such  farm,  were  of  the  annual  value  of  10/.  lOs.  and 
that  the  keep  of  the  two  sheep  on  the  farm  during  the 
year,  was  of  the  annual  value  of  1/.  6s.,  and  the  keep 
of  the  pig  at  the  bam  door  and  straw  yard,  where  it  was 
fed  on  the  produce  of  the  land,  was  of  the  annual  value 
of  1/.  19s*  The  valuation  of  the  two  cows,  the  two 
sheep  and  pig,  for  the  whole  year,  forming,  together, 
13/.  Ids.  6d.  The  Court  of  Quarter  Sessions  did  not 
consider  that  tlie  keeping  aud  feeding  of  the  cows,  sbcep, 
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182d«        pud  pig,  under  the  above  circumstances,  constituted  such 

a  tenement  as  gave  the  pauper  a  settlement  at  Levermg" 

V.  ton'Parson-Drove,  and  therefore  confirmed  the  order  of 

The  . 

laHABiTAMTt  rewoval. 
ofSirrroN 
0AIMT  Ed^ 

MDaos.  Puller^  in  support  of  the   order  of  Sessions.    The 

pauper  gained  no  settlement  by  renting  a  tenement  within 
the  meaning  of  the  statute  13  &  14  Car.  2.  c.  12,  in 
Jjtverington-Panoti'Drove.     It  has  never  yet  been  de- 
cided in  any  of  the  cases,  that  a  pauper  can  gain  a  settle- 
ment under  a  contract  to  feed  cows  generally,  and  the 
question  is,  whether  the  agreement,  as  found  in  this  case, 
to  feed  the  cows,  can  be  construed  into  a  tenement,  so  as 
to  confer  a  settlement  of  the  requisite  value,  coupled  with 
the  keep  of  the  sheep  and  the  run  of  the  pig.     It  has 
been  decided  that  a  contract  to  feed  cows  generally, 
under  which  they  might  be  fed  with  green  t^res  bought 
in  the  market,  would  not  be  a  tenement  within  the  act  (a). 
This  was  the  opinion  of  Lawrence,  J.,  and  also  of  Lord 
Ellenboroughf  C.  J.,  who  said,  **  If  indeed  the  cow  might 
under  this  contract  have  been  fed  elsewhere  on  grain  or 
hay,  the  consequence  would  follow  that  this  was  not  a 
taking  of  a  tenement."    Unless,  therefore,  in  the  present 
case,  it  can  be  maintained  that  the  feed  of  these  cows 
during  the  winter  months  upon  hay,    brought  from  the 
land  to  be  eaten  in  the  straw  yard,  and  which  is  estimated 
at  5/.  6«.,  can  be  considered  as  part  of  the  tenement,  the 
whole  of  the  tenement  falls  to  the  ground,  inasmuch  as  the 
feed  during  the  summer  is  stated  to  be  worth  only  6/.  5f. 
To  constitute  this  a  tenement  within  the  cases,  the  per- 
nancy of  die  profits  of  the  land  must  be  taken  by  the 
mouths  of  ihe  cattle  whilst  the  produce  b  growing.    Feed- 
ing with  hay  severed  from  the  land  is  not  sufficient.     Here 
part  of  the  feed  consisted  of  hay,  and  consequently  there 

(a)  Rex  V.  Tisbury,  Blich.  45  Geo.  3.  2  Nol.  P.  L.  17. 3d  editioo. 
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h  no  tenement.     If  this  be   a  tenement,  it  will  be  next        I8i3. 
contended,  that  sending  cattle  to  a  straw  yard  will  be 
Buflicient  to  confer  a  settlement.    The  case  of  Rex  v. 
Min9ter{a\  which  will  be  relied  upon  on  the  other  side,  iwHAwxAwn 

is  no  authority  to  govern  the  present  case,  because  it  was     of  SurniM 
,  1  S4111T  Es» 

there  conceded  that  the  cows  were  fed  upon  the  pasture,       homos. 

which  was  worth  10/.  a  year,  and  the  distinction  between 
that  case  and  this  is,  that  here,  during  the  winter,  the 
cows  were  fed  upon  hay,  which  might  have  been  gotten 
elsewhere  if  there  was  not  sufficient  grown  upon  the  iarin 
for  the  purpose.  The  contract  here  is  merely  personal,  and 
cannot  be  construed  to  have  any  relation  to  die  land  so  aa 
to  constitute  a  tenement.  An  action  might  be  maintained 
for  the  breach  of  the  contract  for  not  feeding  the  cowa^ 
but  it  never  can  be  contended  that  such  a  contract  sa» 
vours  of  the  realty.  In  another  particular  this  case  is 
distinguishable  from  Rex  v.  Minster,  because  here  one  of 
the  cows  belonged  to  the  master,  but  there  they  were  hired 
by  the  pauper  of  a  third  person.  In  Rex  v.  Oswabesion{b) 
Aiht  Court  decided,  that  the  milking  of  a  cow  would  not 
confer  a  settlement  though  fed  by  the  owner,  unless  the 
bargain  was,  that  she  was  to  be  pasture  fed.  This  is  a 
decisive  authority  upon  this  case,  and  as  the  contract  here 
was,  not  that  the  cows  were  to  be  pasture  fed,  the  case 
IS  distinguishable  from  any  hitherto  decided,  and  there- 
fore the  Sessions  did  right  in  holding  this  not  to  be  a 
tenement.  He  cited  Rex  v.  Darley  Abbey  (c).  Rex  ▼• 
Stoke  upon  Trent {d),  and  Rex  v.  Hollingtonie). 

Reader  and  S.  M.  Phillips,  contri.  The  case  of  Rex 
V.  Minster  is  an  express  authority  in  point,  and  not  at  all 
distinguishable  from  the  present  case.  Unless  the  Court 
shall  decide  that  case  to  be  no  longer  law,  it  must  govern 

(a)  S  M.  ft  S.  276.  (d)  10  East,  496. 

(6)  Mich.  1818,  not  reported.         (e)  2  East,  115. 
(c)  14  East,  282. 
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1823*  ^®  preaeut.  The  circumstance  of  one  of  the  cows  bere 
being  the  property  of  the  master  makes  no  sort  of  differ- 
ence^  because  the  pauper  bad  still  the  pernancy  of  the 

Imbabitants  P^^^fi^  of  *®  '""^  ^7  ^^  mouths  of  both  the  cows, 
of  SinroN  though  they  were  not  both  his  property.  The  caae  ex- 
MUMos.  pressly  finds  that  the  cows  were  to  be  fed  upon  the  pro- 
duce  of  the  farm,  and  it  makes  no  difference  whether  thej 
were  to  be  kept  upon  grass  during  part  of  the  year,  and  bay 
during  the  remainder,  so  long  as  the  grass  and  the  bay 
were  the  produce  of  the  land.  In  Rex  ▼•  Minster  there 
was  nothing  distinctly  to  shew  that  the  cows  were  to  be 
pasture  fed  and  pasture  fed  only.  The  contract  there  was 
the  same  as  here;  the  cows  were  to  be  fed  on  the  nuu* 
tersfarm.  In  Rex  v.  Oswabeiton  the  contract  was  merely 
personal,  and  the  cow  might  have  been  kept  upon  grains 
or  hay  bought  elsewhere.  Here  the  contract  is,  that  the 
cows  shall  be  fed  upon  the  fann,  and  unless  therefore  the 
Court  are  disposed  to  overturn  Rex  v.  MinUer,  the  pan- 
per  in  this  case  clearly  gained  a  settlement  by  renting  a 
tenement.  [  Bayley,  J.  The  case  of  Rex  v.  Oewabeetom 
was  the  wiser  decision.] 

Abbott,  C.  J. — It  has  been  settled  in  several  cases 
that  the  pernancy  of  the  produce  of  land  by  the  mouths  of 
cattle  is  a  tenement.  Any  body  looking  at  the  mere  words 
of  the  statute  Car.  2,  might  wonder  that  the  Court  could 
ever  have  come  to  such  a  decision.  Very  learned  Judges, 
however,  have  so  decided,  and  their  decision  has  been 
followed,  and  I  certainly  do  not  mean  to  disturb  that 
doctrine.  It  follows  as  a  consequence  from  that,  tbat  a 
contract  to  enjoy  the  produce  of  land,  of  the  annual  va- 
lue of  10/.,  by  the  mouths  of  cattle,  is  taking  a  tene- 
ment. I  repeat  that  I  do  not  mean  to  disturb  that  doc- 
trine ;  but  acting  upon  the  authority  of  Rex  v.  OsflpaAei- 
ton,  I  think  the  contract  mu^tt  be  for  the  growing  produce 
of  the  land,  and  whilst  the  produce  remains  on  the  land; 
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but  that  after  the  produce  is  converted  into  hay  or  straw,  ^^^3 

that  b  not  to  be  deemed  a  tenement.    The  contract  here  v«-^w 

stated,  18  certainly  not  distinguishable  from   that  in  Rex  ^ «.  "^ 
T.  MinUer.    In  that  case  the  contract  was.  that  the  pau-  ,      '^^ 

^  IW  HABIT  AHTS 

per  should  have  the  feed  of  two  cows,  to  be  fed  on  the  of  Suttov 
master's  farm.  That,  probably,  might  be  understood  muvim.* 
generally  to  mean,  that  they  were  to  be  fed  with  the  pro- 
duce of  the  farm  in  the  manner  in  which  cows  are  ge- 
nerally fed,  that  is,  partly  by  the  growing  produce,  and 
partly  after  Che  produce  was  harvested.  The  Court  there 
held,  that  diat  was  taking  a  tenement;  but  it  is  to  be 
obaenred,  diat  in  that  case  no  question  was  made  as  to 
the  manner  in  which  the  cattle  were  to  be  fed.  No  dis- 
tinction was  there  taken  between  the  growing  produce, 
and  the  Metered  produce.  It  was  taken  on  all  hands,  both 
at  the  bar  in  argument,  and  by  the  Bench  in  deciding  the 
case,  that  the  cattle  were  to  be  fed  with  the  growing 
produce;  and  Le  BlanCf  J.,  stated,  in  giving  his  judg- 
ment, that  the  yearly  value  of  **  the  paUuref*  was  so 
much.  That  case  was  argued  entirely  upon  this  point, 
namely,  whether,  inasmuch  as  the  pernancy  of  the  feed 
of  the  cows  was,  in  respect  of  the  service  of  the  pauper, 
a  part  of  his  wages,  that  could  be  considered  as  taking  a 
tenement.  The  whole  attention  of  the  counsel,  and  of 
the  Bench,  was  entirely  directed  to  that  point;  and  if  the 
decision  of  that  case  turns  out  to  be  wrong,  because  the 
distinction  between  growing  and  severed  produce  was 
not  pointed  out,  we  are  not  bound  to  act  upon  it  in 
the  present  case.  In  this  case,  the  distinction  is  clearly 
pointed  out,  by  the  facts  which  are  laid  before  us.  The 
case  states,  that  the  growing  produce  is  worth  so  much, 
and  the  severed  produce  so  much,  distinguishing  ex- 
pressly one  from  the  other.  In  the  case  of  Rex  v.  0«- 
wabuioHf  the  contract  was  in  some  respects  different 
from  this.    There  it  was  for  the  feed  of  a  cow,  without 
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1823*        aaying  ^  on  the  fartn/*  and  inasmuch  as  it  did  not  ap*- 

t^^^T^  ^     pwir  that  the  cow  was   to  be  pasture  fed,  the  Court 

V.  held»  that  no  settlement  was  gained,  and  quashed  the 

IiiBABiTAiiTfl  order.     Here  the  contract  was  not  for  the  growing  pr»- 

8aimt£d«     due®*     It  ^>>  <^ot  so  in  words,  nor  was  it  so  in  fact, 

Movoi.       because  the  growing  produce  was  not  actually  taken.     I 

therefore  think  the  case  of  Rex  ▼.  Minster  ought  not  to 

govern  our  judgment,  if  the  point  there  was  improperlj 

conceded,  and  the  attention  of  the  Court  was  not  directed 

to  it.     In  Rexv.  Oswaheston,  the  attention  of  the  Court 

was  called  to  the  distinction  between  taking  the  gromng 

crop  and  the  severed  crop:  and  it  being  found  here,  that 

the  growing  crop  was  less  than  the  value  of  10/.,  I  am 

of  opiniotti  that  the  settlement  contended  for,    is  aot 

made  out. 

Bat  LET,  J.— When  this  case  was  first  presented  t9 
my  mind,  1  was  inclined  to  think  that  the  cow  belonging 
to  the  master,  could  not  be  taken  into  coiisideratioii, 
but  upon  reflection,  I  think  it  might.  On  the  other 
point,  however,  I  agree  with  my  Lord  Chief  Jiislicey 
that  in  order  to  constitute  a  tenement  by  feeding  cattle^ 
the  contract  must  be  to  take  the  growing  prodnoe  of 
the  land,  and  not  the  severed  produce.  According  to 
the  cases,  the  pernancy  of  the  growing  produce  of  land 
by  the  mouths  of  catde,  is  coming  to  setde  upon  «  l»- 
Dement;  but  it  would  be  an  entire  new  head  of  anttl^ 
ment,  by  renting  a  tenement,  if  it  were  to  be  beM^  thai 
the  liberty  to  turn  cattle  into  the  straw  yard,  or  to  have 
them  fed  on  bay,  was  sufficient.  The  mode  of  feed- 
ing the  cattle  in  this  case  certainly  does  not  consticiile 
a  tenement.  They  were  to  be  fed  by  taking  itM  pro- 
duce of  the  land  with  their  mouths  in  the  summer  time, 
and  in  the  winter  by  feeding  on  hay  in  the  stmw  jraid. 
Now  if  the  mode  of  feeding  during  the  latter  period 
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could  not  be  considered  per  se,  as  taking  a  tenement,  it        182S* 

would  not  be  takine  a  tenement  when  connected  with  a        ^^^^^ 

TI16  Kiira 
feeding  off  the  growing  crops  of  the  land  by  the  mouths  of  «, 

the  cattle.  I  am  therefore  of  opinion,  that,  in  this  case,  Ivhabitavts 
although  the  taking  of  the  produce  by  the  cattle  when  g^^"^^ 
fed  upon  the  land,  may  be  considered  as  a  tenement,  yet  Muana. 
when  they  are  to  be  fed  upon  hay  in  the  straw  yard,  that 
is  not  taking  a  tenement,  and  cannot  be  brought  into  ac- 
count. In  Rex  v.Minsterf  certahily  the  distinction  between 
what  I  call  dry  food  and  green  food,  was  not  taken,  it 
was  conceded  by  Mr.  BoUandf  who  argued  against  the  set- 
tlement, that  there  was  an  interest  issuing  out  of  the  land 
of  the  value  of  10/.,  and  the  Court  acted  upon  that  con- 
cession, and  did  not  attend  to  the  distinction  which  was 
afterwards  taken  in  Rex  v.  Otwabeston.  The  decision  in 
Rex  V.  MinsteTf  I  have  reason  to  think  produced  a  great 
deal  of  uneasiness  and  much  mischief  in  many  parts  of 
the  country,  as  far  as  it  operated  to  the  prejudice  of  a 
very  meritorious  class  of  servants,  \%ho,  for  a  considerable 
time,  had  been  allowed  privileges  of  this  description,  and 
who  were  generally  hired  upon  that  footing,  but  who, 
after  that  decision,  were  deprived  of  these  advantages 
(which,  to  married  men,  were  of  great  importance),  the 
occupiers  of  land  not  choosing  to  burthen  their  parishes 
by  this  mode  of  gaining  a  settlement.  The  effect  pro- 
duced by  that  decision  drew  the  attention  of  the  Court 
more  particularly  to  the  point  there  determined,  and 
therefore  when  the  case  of  Rex  v.  Otwabetton  came  be- 
fore the  Court,  they  adopted  the  true  distinction,  and 
said,  that  if  the  servant  makes  a  contract  that  the  cattle 
shall  be  paeture  fed,  then  he  will  be  considered  as  taking 
the  profits  of  the  land  by  the  mouths  of  the  cattle,  and 
thereby  renting  a  tenement  of  10/.  a  year,  if  the  pasture 
be  worth  so  much;  but  if  he  leaves  the  contract  at 
large,  and  does  not  baigain  that  they  shall  be  pasture  fed, 


4*2  CASES   IN    THE   KINOES    BENCH, 

1823.        although  in  point  of  fact  they  are  so  fed,  then  that  shall 

ThTKiMO     ^^^  "^  sufficient  to  confer  a  settlement.    Tliat  was  the 

«•  principle  upon  which  Rex  v.  Oswabeston  was  decided. 

Inhabitants  There  the  pauper  was  to  have  the  milk  of  a  cow  to  be 
SaintEoI     '^^P^  ^y  ^^  owner,  and  the  value  of  the  keep  would  make 
MUMDS.       yp  the  necessary  value  10/.;   but  the  Court  said,  that 
inasmuch  as  it  was  no  part  of  the  contract  that  the  cow 
should  be  pa$ture  fed,  but  that  the  owner  was  at  liberty 
to  feed  it  otherwise  than  by  pasture  feeding,  that  could 
not  be  considered  as  a  tenement.    The  question  here  is, 
whether   pasture  feeding  was   any  part  of  the  bargain. 
The  only  bargain  was,  that  the  master  was  either  to  6nd 
the  pauper  two  cows,  or  he  was  to  be  liberty  to  provide 
himself  with  two,  and  feed  them  on  his  master's  farm.  The 
master,  therefore,  was  to  provide  feed   for  them,  but 
there  was  no  stipulation  as  to  what  species  of  food  it 
was  to  be,  and  of  course  no  bargain  being  made  as  to 
the  species  of  food,  it  was  left  entirely  to  the  discretion 
of  the  master  in  what  manner  they  should  be  fed.    The 
cattle  were  clearly  not  to  be  pasture  fed  summer  and  wi»- 
ter;  for  in  the  winter  they  would  starve,  unless  hay  was 
provided  for  their  support.     But  hay  being  dry  food,  that 
cannot  be  taken  into  consideration  with  reference  to  the 
value  of  the  tenement.    Then  inasmuch  as  the  pasture 
feeding  in  this  case  does  not  amount  to  the  requisite 
value  of  10/.,  no  settlement  is  gained,  and  therefore  I 
am  of  opinion  that  the  order  must  be  con6mied.    Since 
the  sutute  59  Geo.  S.  c.  30.  this  question  cauiot  aiiae 
again. 

HoLROYD,  J.,  concurred. — The  right  of  paitur&ge  for 
the  cattle  does  not  amount  to  10/.,  and  therefore  no  set- 
tlement is  gained  (a). 

Order  coo6mied. 

(ii)  Beaif  J.  wat  absent. 
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1823. 


The  King  v.  The  Inhabitants  of  Lakbnhbath,       ^f!SfS* 

in  Suffolk. 


v/N  appeal  against  the  removal  of  Herbert  Bailey,  Eli'  A  testetor 

CDftrcMl  bis 
zabeih  his  wife,  and  their  four  children,  from  Chippen"  manor  and 

a  a  *    tt 

ham,  in  Cambridgeshire,  to  Lahenheath^  in  Suffolk,  the  annnity^of  fol. 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  |P  *^  P^J^  by 

this  Court,  on  the  following  case : —  parish  school* 

The  pauper,  Herbert  Bailey,  was  settled  by  birth  in  nomina'ted  by 

Lakenheaih,  but  had  resided  for  the  last  seven  years  in  ^^J^^^l^ 

Chippenham,  under  the  following  circumstances: — Ed"  ^r  tli«  time 

ward  Russell,  Earl  of  Orford,    by  his  will,   dated  2d  be  entided  to 

March,   1736,  charged  his  manor  of  Chippenham,  &c.  of^tCemanm? 

with  the  payment  of  on^  annuity  or  rent-charge  of  10/.  Jj  .P"""}|"®* 

per  annum,  to  be  paid  to  Thomas  Reynolds,  Esq.  and  school-master 

the  Rev.  Clement  Tookie,  of  Chippenham,  clerk,  and  their  and  received  * 

heirs  and  assigns,  for  ever,  in  trust,  to  be  by  them  paid  ^*en""years?^ 

to  the   minister,  churchwardens,  and  overseers  of   the  daring  which 

time  he  had 
poor  of  the  parish  of  Chippenham,  for  the  time  being,  the  possession 

to  be  distributed  among  the  poor  house-keepers  who  did  (rent  free  bat 

not  receive  alms  from  the  said  parish,  and  also  with  one  ^^^^  tol.  a 

other  annuity  or  rent-charge  of  SO/,  per  annum,  to  be  was  assigned 

paid  to  tlie  said  Thomas  Reynolds  and  Clement  Toolde,  residence  in 

their  heirs  and  assigns,  upon  trtist,  to  be  by  them  paid  ^f  gch^mM- 

yearly,  and  every  year,  unto  a  person,  to  be,  from  time  ter:— Held, 

Ibat  snch  re* 
to  time,  made  choice  of,  and  nominated  by  the  person  or  sidence  gained 

persons  who,  for  the  time  being,  should  be  entitled  to  nJ^t^^hiB* 

the  manor  of  Chippenham,  to  oflSciate  as  school-master  {uL*  \f  u^Tli?* 

in  tlie  said   parish,    for   the    teaching   of   the   children  terms  of  the 

thereof,  for  no  other  reward  than  the  said  annual  sum  of  ugbie  at  any 

time  to  be  dit* 
•nissed  from  the  office  of  ichooUmaiter,  at  the  will  and  pleasore  of , the  donor. 

VOL.  I.  F   F 


434  C:a8B8  in  the  king*s  bench, 

1823.        ^I'f  which  was  to  be  paid  to  the  school-master,  without 
any  allowance  or  deduction  for  taxes,  or  otherwise,  with 


The  Kixo 

«.  a  proviso,  that  the  said  respective  school-masters,  to  be 

Inbabitamts  noininated  as  aforesaid,  should,  from  time  to  time,  be 
oTLaksii-     removable,  and  others,  from  time  to  time,  made  choice 

VS4TB.  .  .  .  . 

of  and  nominated  in  their  room,  at  the  will  and  pleasure 

of  the  person  and  persons  who,  for  the  time  being,  should 
be  entitled  to  the  immediate  possession  of  the  said  manor. 
Upon  the  death  of  a  former  school-master,  about  seven 
years  ago,  Charles  Wedge,  then  the  receiver  of  the  Chip^ 
penham  manor  and  estates  under  the  Court  of  Chancery, 
considering  that  he  had  a  right  to  appoint,  offered  to  John 
Tharp,  Esq.  then  residing  in  tlie  manor-house,  the  com- 
pliment of  nominating  another  person  to  the  situation  of 
school-master.  Mr.  Tharp  accordingly  nominated  the 
pauper  to  be  school-master,  under  Lord  OrforcTs  will, 
which  the  said  Charles  Wedge,  the  receiver,  agreed  to. 
The  pauper  resided  at  Chippenham  during  the  seven  years 
as  aforesaid,  until  the  present  order,  in  the  house,  rent- 
free,  wherein  his  predecessors,  the  school-masters,  had 
resided  before  him,  and  he  received  the  annual  sum  of 
20/.  during  the  first  three  years,  from  the  said  Charles 
Wedge,  and  afterwards  from  John  Tharp,  Esq.  since  he 
has  been  the  receiver  of  the  Chippenham  manor  and 
estates.  The  house,  and  garden  attached  to  it,  were  of 
the  value  of  10/.  per  annum,  part  of  which  he  underlet 
to  the  parish  at  the  annual  rent  of  2/.  2s.  during  the  said 
seven  years.  The  sud  Charles  Wedge,  during  the  time 
he  was  receiver  (from  disapprobation  of  the  pauper's  con- 
duct) suspended  payment  of  his  salary  for  two  years,  but 
afterwards,  at  the  intercession  of  Mr.  Tharp,  paid  the 
whole,  Mr.  Tharp  also,  by  reason  of  the  pauper's  misGon- 
duct,  gave  him  notice,  in  December,  1820,  to  quit  within  a 
month,  but  afterwards  allowed  him  to  remain,  which  he  did 
until  his  removal  to  Lakenheath.   It  also  appeared  io  evi- 
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dence,  that  a  former  school-master,  named  Robiti$on,  who        18M. 

held  the  situation  forty-ihree  years  ago,  and  resided  in  thu     ^^^^ 

same  house  for  about  two  years  and  a  half,  was  dismissed  v. 

•  The 

for  misconduct,  in  not  attending  regularly  at  church  with  19uamtamv$ 

the  charity  children,  and  upon  his  refusing  to  qait  the     ^J^^^^" 

bouse,  he  was,  with  his  goods  and  chattels,  forcibly  turnei} 

out  by  two  constables  of  tl>e  parish,  the  Rev.  ClemetU 

Tookie,   then  clergyman  of  the  parish «  who  died  about 

twenty-five  years  ago,  aged  eigbty*one,  being  present  at  the 

time,  and  aiding  therein ;  and  that  ibout  a  month  after 

Robinson's  espulsion,  one  John  Creek  succeeded  him  in 

his  situation,  and  lived  in  the  same  house.    The  annual 

sum  of  20/.  was  paid  to  the  pauper,  both  by  Charlu 

Wedge  and  Mr.  Tharp,  out  of  the  Chippenham  manor  and 

estates,  and  it  was  allowed  them  in  their  accounts  by  the 

Master  in  Chancery. 

Scarktt  and  Nolan,  in  support  of  the  order  of  Sea*, 
sions*  Assuming  that  the  pauper  was  duly  appointed  to 
the  office  of  school-master  under  the  directions  and  regu« 
latioQs  of  Lord  Orford^t  will^  two  questions  arise  in  tbiii 
case  for  the  opinion  of  the  Court,  first,  whether  the  aQ« 
nuity  or  salary  of  £0/.  per  annum,  chaiged  upon  the  real 
estates  of  the  donor,  and  received  by  the  pauper,  wai 
sufficient  to  confer  a  settlement  by  estate;  and  secqnd^ 
whether  the  pauper's  residence  in  the  house  assigned  him, 
bdng  of  the  annual  value  of  10/.  was  sufficient,  Moder 
the  circumstances  of  the  case,  to  gain  a  settlement  within 
the  meaning  of  IS  &  14  Car.  2«  Both  these  questions 
are  answered  in  the  negative,  by  referring  to  the  nature 
<tf  the  pauper's  tenure.  It  distinctly  appears,  that  he  was 
removable  at  any  time  at  the  will  and  pleasure  of  those 
who  appointed  him.  This  is  one  of  the  express  conditions 
of  Lord  OrfonPs  will.  It  follows  then  as  a  conse- 
quence, that  he  could  not  be  considered  as  irremovable 

F    F   e 
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1888.        for  forty  dtyt,  so  as  to  confer  a  settlement  (a).    This  is 
JjT^         s  decisi?e  answer  to  the  first  question;  but,  supposing 
9.  it  not  to  be  equally  conclusive  as  to  the  second,  there  is 

iMRABiTAMTt  *  fufthcr  rcssott  upon  that  point  why  no  settlement  was 
^batb"'     S^ii^*    T^^  occupation  of  the  house  is  connected  with 
the   pauper's  service  and  duty  as  a  school-master,  and 
therefore  he  does  not  stand  in  the  relation  of  tenant    In 
a  great  number  of  cases  it  has  been  decided,  that  the  oc- 
cupation must  be  in  the  character  of  tenant  to  gain  a 
settlenoent    Here  the  pauper  had  no  interest  whatever 
of  his  own  in  the  tenement.    The  residence  in  the  school- 
house  was  an  incident  to  the  office  of  school-master.     He 
was  removable  from  that  office  at  the  absolute  will  and 
pleasure  of  the  lord  of  the  manor,  and  if  he  were  re- 
moved from  the  office,  it  followed  as  a  consequence  that 
his  right  to  hold  the  tenement  ceased  insianter,  and  he 
might  be  forcibly  turned  out.     Supposing  him    to   be 
tenant  at  will,  still  he  might  be  turned  out,  without  the 
formality  of  legal  process,  and  there  would  be  an  end  to 
the  settlement.    Upon  this  point  Rex  v.  The  InhabitanU 
of  Ckeihuni{b),  is  a  decisive  authority.    The  fact  of  the 
pauper  having  underlet  a  portion  of  the  tenement  at  an 
annual  rent  of  £/.  St.  makes  no  difference  in  the  case, 
because  he  had  no  other  interest  in  the  premises  but  what 
was  coeval  with  his  office,  and,  as  soon  as  he  was  dis- 
missed from  his  situation,   his  interest  in  the  tenement 
also  ceased.    The  mere  act  of  letting  a  part  of  tlie  tene- 
Inent  is  not  conclusive,  unless  it  can  be  shewn  that  he 
bad  a  right  to  let  it.    This  right  b  negatived  by  the  facts 
of  the  case,  and  all  afgument  on  this  ground  must  cook 
pletely  fail.    The  cases  of  Rex  v.  Melkridge(c),  Rex  w. 
Min$ier(d)9  and  other  similar  cases,  are  dbtinguisbable 

(«)  Rix  V.  CrilMdcr,  Borr.  S.  C.  (c)  1  T.  R.  598. 

638.    Ite  V.  SeM£,  6  T.  R.  t95.  (d)  3  M.  ft  S.  S76. 

(6)  1  Barn,  it  Aid.  473. 
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from  ibisy  because  in  all  those  the  tenemeDts  were  totally        1838* 
difCODoected  with  the  service.    Upon  this  distioctioo  the 


opinion  of  Bayley^  J.,  in  Rex  v.  Kehter  (a\  is  quite  de-  «. 

dsive.  On  the  other  side.  Rex  v.  Owersby  U  Maor{b\  i^^^^^j^^g^ 
from  the  similarity  of  its  circumstaixses.  may  be  relied  of  Lakim* 
ttpon;  but  it  is  materially  distinguishable  from  the  pre* 
sent  case.  Tliere  the  school-master,  who  was  entitled  to 
the  profits  of  a  certain  farm  for  hu  servicesi  acttially 
occupied  a  part  of  the  trust  estate  himself  tmder  an  agree- 
ment. The  appointment  was  for  life,  and  being  irre* 
movable  by  the  trustees,  the  Court  decided  that  the  set* 
tlement  was  gained.  On  these  grotmds  the  order  of  Ses- 
sions must  be  confirmed. 

Dover,  contri.  The  pauper  gained  a  settlement  in 
Chippenham  upon  both  or  either  of  two  grounds;  firsts 
by  the  occupation  of  a  tenement  of  the  yearly  valtie  of 
10/.;  and,  second,  by  receiving  a  rent<<:harge  of  20/.  per 
annitm,  payable  out  of  lands  in  that  parish.  Upon 
the  first  point  the  case  finds  that  the  pauper  resided  in 
the  school-master's  hotise  rent  free  for  seven  years,  until 
the  date  of  the  order  in  question,  and  that  during  that 
period  he  underlet  part  of  the  tenement  to  the  parish  at 
two  guineas  per  annum.  It  has  been  argued,  that  by 
euch  residence  the  pauper  coidd  not  gain  a  settlement^ 
because  he  was  not  irremovable  for  forty  days.  Supposing 
it  could  not  be  contended  with  success  that  the  pauper 
gained  a  settlement  by  estate,  yet  it  is  perfectly  clear  that 
if  he  had  a  right  of  occupation,  his  title  is  quite  imma- 
terial. Here  he  had  a  right  of  occupation,  and  the  tene- 
ment being  of  the  annual  value  of  10/.,  be  is  settled 
within  the  meaning  of  13  &  14  Car.  £.  It  is  no  answer 
to  this  argument  that  the  trustees  or  the  lord  of  the  manor 
might  have  removed  him  at  any  time;  the  question  is^ 

(a)  SM.&S.  196.  (6)  J5  East,  957. 
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1023.       could  Uie  pariah  oflicere  have  removed  bim,  or  could  the 
mJT^        Magistrafea  upon  dieir  applicaUon  have  removed  him* 
V.  It  doea  not  follow,  because  his  right  to  ocaipy  the  school 

lHB4BtTAaTf  ^"^^  defeasible  bj  the  trustees,  mho  might  have  turned 
^nliw!'*  ^^  out  if  he  did  not  perform  his  duty,  that  the  parish 
officers  might  have  removed  him,  and  so  have  defeated 
the  settlement.  It  is  suflident  that  he  has  the  benefidd 
occupation,  without  regard  to  the  nature  of  his  title. 
Rex  v.JU  Saints  im  Derby  (a).  The  case  of  JZear  v.  lU^ 
longleyiff)  seems  decisive  of  this  point.  In  that  case  the 
pauper  lived  upon  a  tenement  of  10/.  a  year,  given  him 
out  of  charity,  and  the  Coort  decided  that  he  came  to 
settle  within  the  meaning  of  the  statute.  Can  it  be  said 
that  the  pauper  in  this  case  had  not  the  beneficial  occu- 
pation? This  is  not  a  case  of  occupation  merely;  for 
the  case  finds  that  he  underlet  part  of  the  tenement  and 
received  a  rent  of  8/*  8s.  per  annum.  Quoad  that,  at 
least,  it  is  clear  that  he  was  the  beneficial  occupier.  The 
case  of  Rex  v.  Cheshunt  was  determined  eipreasly  on  the 
ground  diat  the  occupation  of  the  bouse  was  not  in  the 
character  of  tenant,  but  of  servant.  The  feet  of  under* 
letting  distinguishes  this  from  those  cases  where  a  aervant 
has  been  allowed  to  reside  in  a  bouse  as  a  mode  of  pay* 
ing  his  wages.  Here  the  pauper  resides  not  as  a  servant^ 
but  in  the  character  of  'tenant,  and  he  was  clearly  irro* 
movable  by  the  parish  officers. 

I%e  Cawrt  stopped  him. 

Abbott,  C.  J. — I  tlunk  diis  first  pomt  b  decided  by 
Rex  w.  lillongley.  We  cannot  consider  this  person  as 
an  occupier  of  the  house  in  the  character  of  servantp  inas- 
mnch  as  here  there  is  no  master  to  whom  it  can  be  pre- 
dicated he  owes  any  service.    Whether  be  occnpiea  in 

(a)  5  M.  &  S.90.  (»)  1  T.R. 458. 
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nrtue  of  his  appointment  as  school-niaster  or  not,  appears        1823« 
Co  me  to  be  perfectly  immaterial.     He  takes  possession 


of  a  tenement  which  is  found  Jbj  the  case  to  be  of  the  v. 

yearly  vakie  of  10/.    It  does  not  distinctly  appear  to  whom  innj^^AWTt 

the  house  belonsed,  but  he  occupies  for  a  considerable     of  Laksv* 

length  of  time,  and  I  think  it  may  be  conceded  that  he 

had  no  right  to  hold   Che  house  longer  than  he  held 

Che  office  of  school-master;  but  still  he  comes  to  settle 

■pon  a  tenement  within  the  meaning  of  the  statute  of 

Ckarles,  according  to  decided  cases.  The  case  of  Rex  f . 

lUlottgley  is  decisive.    There  die  pauper's  brother  said^. 

^  I  will  give  you  a  dose  in  die  parish  of  J.,  containing 

about  four  acres,  to  enjoy  as  long  as  I  please,   and  to 

take  ic  agam  when  I  please,  and  you  shall  pay  nothing 

for  it,*'  and  it  was  held,  that  such  possessioo,  whe» 

coupled  with  residence,  conferred  a  settlement;    To  be 

•ore  that  is  as  strong  a  case  in  support  of  tins  as  pos* 

sibly  can  be?  for,  supposing  the  pauper  to  be  removable 

at  the  will  and  pleasure  of  the  lord  of  die  manor,  stili  a- 

settlement  would  be  gained  by  his  residence  for  forty  days. 

No  authority  is  cited  contravening  this  doctrine,  and  there-^ 

fore  I  am  of  opinion  that  the  pauper  has  gained  a  settle* 

ment  by  residing  on  this  tenement  under  the  circumstapces 

stated. 

Bat  LET,  J. — I  am  of  the  same  opinion.    If  the  pro* 
perty  is  of  the  value  of  10/.,  it  is  not  necessary  the  partf 

should  pay  any  rent  for  it.     If  he  is  allowed  to  occupy' 

* 

rent  free,  still  that  will  be  sufficient  to  confer  a  settle- 
ment. Here,  though  the  pauper  may  be  considered  as 
giving  a  part  of  his  services  for  the  privilege  of  being 
allowed  to  reside  in  this  house,  yet  he  holds  in  the 
character  of  tenant  at  will;  and  if  he  is  allowed,  with 
consent  of  the  owner  of  the  property,  to  come  for  the 
purpose  of  permanent  residence  in  the  parish  upon  a 
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1823.       tenement  of  10/.,  I  think  he  comes  to  settle*  He  comes, 

-^^"^        not  for  a  temponuy  purpose,   but  for  a  permanent  re- 

V.  sidence,  and  I  think  that  b  the  meaning  of  the  words 

IjfBABITAMTt   "  ^^  •Cltlc.'' 

bfJAjKicii* 

MATH.. 

HoLROTD,  J. — I  am  of  opinion  that  a  settlement  was 
gained  by  renting  a  tenement  of  10/.  a  year.  In  point  of 
law  the  pauper  was,  in  the  strict  sense  of  the  word, 
tenant  at  will,  and  was  the  person  whom  the  law  con- 
siders as  being  in  the  possession  of  the  school-house,  and 
not  the  lord  of  the  manor,  or  the  receiter  of  the  rents 
of  the  manor.  In  the  case  of  master  and  senrant,  the 
servant  enjoys  under  hu  master  either  as  tenant,  or  he  has 
merely  the  use  of  the  residence  for  his  master's  service,  in 
which  latter  case  the  possession  is  considered  that  of  the 
master;  but  it  cannot  be  said  here  that  the  school-master 
was  the  servant  of  the  perKm  by  whom  be  was  appointed, 
or  enjoyed  the  house  as  a  servant,  unless  there  is  some- 
thing to  shew  that  the  possession  of  the  house  was  retained 
by  the  donor  or  person  appointing  him.  The  legal  and  the 
▼irtual  possession  must  be  considered  in  him  until  the 
tenancy  is  put  an  end  to  by  those  who  have  a  ri^t  to  do 
80(a). 

Order  quaslied(6). 

(a)  Balf  J.,  was  tbtent. 

(ft)  Vide  ii«x T.  iSMfidkcwTfy  IMik,  1  East, S8S.  Bexy.SUOOif 
Pmmrmff  Burr.  8.  C.  76t.  Rex  v.  MeUfamtne,  Id.  t44.  N«lk«d  v. 
fltaiafoN,  Id. 793.  Jtorv.  ITvterii, Id. 785 ;  aiui  Ae« v.  fFlMit^fftai, 
GakUlSl. 
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NoVELLO  V.  TOOQOOD.  Wednetdtif^ 

Ayril  30. 


X  RES  PASS  for  breaking  and  entering  the.  plaintiflTs  Where  a  JM- 
house  and  distraining  his  goods.     Plea,  Not  Guilty.    At  j^t'^ITpteytl 
the  trial  before  ^6Ao/<.  C.  J.,  at  ihe  Middlesex  adjourned  •»  ^V.u*"n^ 

.  '  -^  ter  at  toe  P«r. 

Sittings  after  Easter  Term,  18£2,  the  plaintiff  had  a  ver-  iiVMwAmbas. 

diet  with  2L  l6s.  damages,  subject  to  the  opinion  of  the  with  a  aalaiy^ 
Court,  upon  the  following  case:—  ^cLpled  a"* 

The  plaintiff,  who  is  a  firt/isA-born  subject,  rented  and  honse,  and  let 
occupied  a  house  in  the  parish  of  Si.  James,  Westminster,  lodain^  and 
and  let  a  part  thereof  in  lodgings,  from  the  5th  January  leyltPHa'^ 
to  the  13th  September,  1821 ;  on  which  latter  day  the  J^'^^^^l 
defendant,  who  was  collector  of  the  poor  rates  of  the  Held»  that  bit 
said  parish,  entered  the  plaintiff's  house,  and  distrained  protected  by 
his  goods  under  the  usual  distress  warrant.    The  rate  on  l^^^mbuihim 
which  the  distress  was  founded  was  duly  made,  allowed  ^^  ^«  ^  ^^ 
and  published.     The  sum  of  2/.  16s.,  for  which  tlie  dis-  of  the  Aaibai* 
tress  was  levied,  was  due  in  respect  of  the  house,  for  half  **  ^* 
a  year's  rate,  from  the  5th  January  to  the  5th  July,  1821, 
and  was  regularly  demanded  of  the  plaintiff,  and  payment 
thereof  refused,  before  the  distress  was  made.    The  plain- 
tiff,  for  twenty-five  years  last  past,  has  been  in  the  service 
of  the  Ambassador  from  the  Crown  of  Portugal  to  the  late 
and  present  King  of  England,   as  first  chorister  in  the 
chapel  to  his  Eicellency,  in  South  Audley  Street,  which 
is  attached  to  the  house  of  the  Ambassador;  and  as  such 
has  received  a  salary  from  the  Ambassador,  payable  quar- 
terly; but  the  plaintiff  did  not  live  in  the  Ambassador's 
house.    During  all  that  time  the  plaintiff  has  officiated 
as  such  chorister  in  the  said  chapel  twice  on  all  Sundays 
and  Saints*  days,  and  Fast  days,  eicept  oo  Wednudays  m 
Lent,  when  the  service  is  performed  only  once  a  day. 


TOOGOOD. 
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1823.  The  Portuguese  Ambassador  professes  the  Roman  Catho- 
'^'^  lie  religion,  and.  accordine  to  the  ritual  of  that  religion, 
V.  It  IS  necessary^  to  the  due  celebration  of  divme  service, 

that  there  should  be  a  person  to  officiate  as  the  plaintiflf 
did.  During  the  time  in  question  the  plaintiff  was  regis- 
tered with  the  Secretary  of  State  as  chorister  to  his  Ex- 
cellency,  and  his  name  was  affiled  in  the  sheriff's  office^ 
in  the  list  of  persons  in  the  service  of  foreign  ministers. 
During  the  period  for  which  the  rate  became  due,  the 
plaintiff  was,  and  acted  as  prompter  at  the  Kwg*i  The* 
aire,  in  the  Haymarkei,  and  also  was,  and  acted  as  a 
teacher  of  music  and  languages,  from  both  which  employ- 
ments he  derived,  and  still  derives,  pecuniary  advantage. 
The  engagement  as  prompter  at  the  Kin^t  Theatre  was 
absolute,  and  contained  no  exception  of  the  times  when 
he  might  be  engaged  as  chorister  in  the  Ambassador's 
chapel.  The  question  for  the  opinion  of  the  Court  is^ 
whether  the  plaintiff  is  entided  to  recover.  If  so,  the 
verdict  is  to  stand;  otherwise  a  nonsuit  to  be  entered* 

Campbell,  for  the  plaintiff.  The  questions  in  this  case 
are,  first,  whether  the  plaintiff  is  a  domestic  servant  of 
the  Portuguese  Ambassador  within  the  meaning  of  the  sta- 
tute 7  ^nu.  c.  12;  and,  second,  whether  a  warrant  of 
distress  for  levying  a  poor  rate  be  such  process  as  is  men- 
tioned in  the  statute;  for  if  it  be,  the  defendant  is  clearly 
liable  to  an  action  of  trespass.  The  material  queatioii 
certainly  is,  whether  the  plaintiff  is  such  a  domestic  ser- 
vant as  is  mentioned  in  the  statute.  The  facts  of  the 
case  clearly  shew  that  he  is  a  domestic  servant.  He  has 
been  twenty-five  years  in  the  same  capacity,  namely,  first 
chorister  to  the  Ambassador;  he  has  performed  the  duties 
of  that  situation  constantly  in  person ;  he  has  regularly 
received  an  annual  salary  in  respect  of  his  services ;  and 
those  services  are  absolutely  necessary  to  the  celebratioil 
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of  the  Ambassador's  religious  devotions.    All  these  Acts 
are  found  by  tlie  case,  and  taken  together,  they  clearly 
satisfy  the  meaning  of  the  word  "  domestic^"  and  entitle 
the  plaintiff  to  the  privilege  conferred  by  the  statute.     It 
if  true  be  did  not  reside  in  the  Ambassador's  house;  if  he 
bad  resided  there,   this  question  could  never  have  been 
raised;  but  how  is  the  case  varied  by  that  circumstance? 
Residence  in  the  Ambassador's  house  is  perfectly  imma- 
terial.   The  retinue  of  a  foreign  Ambassador  is  necessarily 
very  numerous,  and  it  would  be  utterly  impossible  that 
all  the  servants  could  reside  in  the  identical  house  which 
b  inhabited  by  their  master.    Tlie  statute  is  merely  a 
con6rmation  of  the  Law  of  Nations;  Blaclutone^  in  his 
Commentaries,  so  describes  il(<i),  and  it  is  so  deBiied  in 
all  the  cases  upon  the  subject;  and  it  is  quite  clear  from 
the  writers  upon  the  L#aw  of  Nations,  that  tlie  protection 
was  originally  intended  to  be  given  to  every  individual  be- 
longing to  the  retinue,  and  in  any  mamier  necessary  to  the 
dignity  of  the  Ambassador.     FaielL  lib.  4.  c.  9-  ss.  104* 
114.  120.    Puffendorff,  lib.  8.  c.  9.  s.  6.  and  Fan  Byn- 
kershoekf  c.  15.     In  Seacomb  v.  Bowlneif  (6)  it  was  held, 
that  a  chaplain  to  an  Ambassador,  if  he  performed  duty, 
was  protected  by  the  statute;   and  therefore  a  choriiier, 
being  a  person  necessary  to  the  due  celebration  of  divine 
service,  is  strictly  within  the  principle  of  that  case.     In 
Triquet  V.  Bath{c)  a  secretary  was  held  to  be  within  the 
statute,  although  he  had  never  lodged  in  the  Ambassador's 
house,  and  had  never  received  any  wages,  which  are  cir- 
cumstances that  rendered  that  case  a  much  weaker  one 
than  the  present.    In  Carottno*s  c^ae{d)  it  was  said  by 
Wright,  J.,  that  it  was /onner/^  thought  necessary  that 
a  foreign  Ambassador's  servant  should  lie  in  the  house  to 
entitle  him  to  protection  under  the  statute/'  which  seems 


443 

1823. 


NOVKLLO 
TOOGOOO. 


(«)  Vol.  I.  c.  r.  255, 
(6)  1  Wils.  to. 
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to  intimate  pretty  stronglj  that  the  rule  had  been  dieie 
relaxed  io  that  respect.  In  Hapkim  v.  Dt  Robeck{a\  it 
waa  mid  by  the  Court,  that  the  words  '*  domestic,**  and 
^domestic  servant,"  in  the  statute,  are  only  put  byway 
of  example,  and  a  ucrdary  was  there  held  to  be  privi« 
leged,  though  his  name  was  not  registered  in  the  office 
of  the  Secretary  of  State.  These,  indeed,  are  all  cases 
of  personal  arrest,  but  there  are  also  cases  in  which  the 
statute  has  been  treated  as  extending  to  the  goods  of  the 
persons  privileged.  Lockwood  v.  Ccy^arn€(b),  and  JFcmi* 
ianier  v.  Heyl(c),  were  both  cases  of  execution  against 
the  goods,  and  though  the  privilege  was  not  allowed  in 
either  of  them  upon  other  grounds,  it  was  admitted,  that 
if  it  existed  at  all,  it  would  apply  to  the  goods  as  well 
as  to  the  person.  Therefore,  upon  the  authority  of  these 
cases^  and  upon  the  very  strong  £scts,  which  appear  in 
favor  of  the  plaintiff  here,  it  seems  clear  that  be  is  a 
person  within  the  protection  of  the  statute,  and  conse- 
quently that  the  distress  was  illegal,  and  he  is  entitled  to 
recover  the  value  of  the  goods  distrained  by  the  present 
action.  Upon  the  other  point,  he  did  not  think  it  iiecea* 
sary  to  trouble  the  Court,  inasmuch  as  it  would  follow 
the  first,  whichever  way  it  was  decided. 


E.  Lawetf  for  the  defendant.  Upon  the  face  of  this 
case  it  is  manifest,  that  the  plaintiff's  employment  by  the 
Portuguese  Ambassador  is  merely  colourable,  and  there* 
fore  he  is  not  within  the  protection  of  the  statute.  He  is 
a  £rt/tsA-born  subject,  not  living  in  his  master's  houses 
but  occupying  one  of  his  own,  which  he  lets  oot  in  lo4g> 
ings;  exercising  an  active  profession  as  a  teacher  of 
music  and  languages,  having  a  permanent  and  lucrative 
situation  at  the  Opera  House;  rendering  no  personal  or  do* 
mestic  service  to  his  master,  but  calling  himself  a  chorister, 

(a)  3  T.  R.  79.  (h)  3  Burr.  1676.  (c)  Id.  irsi. 
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8iid  upon  that  single  ground  claiming  an  (exemption,  both 
for  his  person  and  his  goods,  from  all  liability  to  pay- 
ment of  rates  and  taxes.  It  is  said  that  his  services  in  the 
chapel  are  necessary  to  the  Ambassador,  but  it  is  not  ex- 
plained how ;  that  he  has  been  twenty-five  years  in  the  situa- 
tion,  and  has  regularly  received  a  salary;  but  who  hired  him, 
what  is  the  amount  of  his  salary,  or  by  whom,  or  upon 
what  condition  it  has  been  paid,  does  not  appear.  AH 
Ihese  circumstances  render  it  a  case  of  great  suspicion; 
but,  independently  of  that,  it  is  plain  that  the  statute  does 
not  in  any  degree  embrace  the  goodi  of  the  servantt  of  the 
Ambassador,  and  therefore  this  action  cannot  be  main- 
tamed.  The  words  of  the  oth  section  evidently  confine  the 
privilege  to  the  penont  of  the  servants,  nor  is  there  to  be 
found  in  any  of  the  writers  upon  the  Law  of  Nations  any 
argument  to  shew  that  it  ever  extended  to  the  goods  of  any 
but  the  Ambassador  himself.  In  Dehalle  v.  P lamer  {a)^ 
which  was  an  action  against  a  sheriff  for  a  false  return  of 
nuUa  bona,  it  was  determined  that  the  mere  fact  of  the 
party  i^nst  whom  the  process  was  directed,  being  a 
servant  to  an  Ambassador,  did  not  jusufy  the  sheriff  for 
not  executing  the  process  against  the  goods.  This  how- 
ever is  a  subordinate  and  comparatively  unimportant  point, 
for  the  strong  argument  in  the  case,  and  that  upon  which 
the  plaintiff  must  fail,  is,  that  the  pretended  service  to 
die  Ambassador,  is  not  such  a  service  as  is  necessary  to 
bring  the  plaintiff  within  the  operation  of  the  statute.  It 
if  clearly  a  mere  nominal  service,  in  no  respect  rendered 
to  the  Ambassador  personally,  and  in  no  degree  necessary 
either  to  his  dignity  or  convenience.  Now,  the  cases,  in 
which  it  has  been  decided  that  a  nominal  or  colourable 
aervice  will  not  suffice,  are  numerous;  Wigmore  v.  Alva-- 
r€z(b\  Crosi  v.  Talboi{c),  Martin  v.  MaiUy{d),  Darling 
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1828.        T.  Athim(a\   Holmes  v.  Gardon{b),    and  mtny  othersi 
^^^^'"^        some  of  which  have  been  cited  on  the  other  side,  but 
«.  which  do  not  carry  the  plaintiff's  case  farther.  The  Court 

will  watch  with  aniious  attention  to  see  that  this  privilege 
is  not  abused,  and  if  fraud  is  found  in  the  case,  the  plain* 
tiff  is  clearly  not  entitled  to  the  protection  claimed.  The 
C!ourt  has,  in  several  recent  cases,  declared  that  privi* 
leges  of  this  nature  are  not  to  be  ettended  beyond  their 
strict  and  proper  line.  Fiveash  v.  Becker(c),  Tapley  v. 
Battine  {d),  and  Sard  v.  Forreii  (e).  This  case  does  not 
come  within  the  reason  of  the  privilege,  the  privilege  being 
granted  for  the  dignity  and  convenience  of  the  Ambassador 
himself.  What  inconvenience  or  indignity  can  the  Aoibas* 
sador  sustain  from  the  plaintiff  being  obliged  to  contribute 
to  the  rates  of  the  parish  in  which  he  occupies  a  house, 
which,  from  its  siase,  is  onnecessary  to  his  personal  re^ 
sidence.  The  decision  of  the  Court  against  him  wOl  not 
abridge  his  power  of  attending  at  the  chapel,  and  sii^iiq; 
as  usual.  The  Ambassador  will  be  in  no  degree  prcjv- 
diced,  and  if  not,  then  there  is  an  end  to  the  only  reasoa 
upon  which  this  protection  can  be  granted. 

Campbell,  in  reply,  re-urged  his  previous  arguments, 
and  contended,  that  the  present  case  was  within  the  prin- 
ciple of  several  of  the  cited  authorities.  The  Court  could 
not  presume  fraud,  and  unless  fraud  was  manifestly 
shewn,  there  was  not  sensible  reason  why  the  plainttflb 
should  not  be  entided  to  the  protection  of  the  statute. 

Abbott,  C.J. — ^This  is  an  action  of  trespass  fer 
breaking  and  entering  the  plaintiff*s  house,  and  diatrais- 
ing  his  goods.    The  defendant  justifies  the  allq;ed 

(a)  3  WiU.  S3.  (d)  1  DowL  fr  Ry.T.  R.  7^. 

(6)  Gas.  Temp.  Htrdw.  594.  (<)  S  DowL  St  Rj.  T.  R.  150. 

(c)  S  M.  A  S.  S84. 
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1^188  under  a  warrant  of  certain  Jiiatices  of  the  Peace,        1823. 
iasued  for  the  payment  of  a  poor  rate,  a88e88ed  upon  the      kovuIo 
plaintiff  in  respect  of  his  occupation  of  a  house  in  the  <'• 

parish  in  which  he  resides.  It  is  found  by  the  case  that 
the  plaintiff  is  a  BritiMh-hom  subject,  and  rented  and 
occupied  a  house  in  the  parish  of  Si.  JameSf  Wtsimimter^ 
and  let  a  part  thereof  in  lodgings.  The  case  further 
finds  that  this  person  has  for  many  years  been  employed 
as  first  chorister  to  the  Portuguese  embassy,  and  has  also 
been  for  many  years  filling  the  ofiice  of  prompter  at  the 
liaKan  Opera  House,  and  is  a  teacher  of  music  and  lan- 
guages. My  opinion  in  this  case  is  founded  on  this  single 
point,  namely,  that  this  is  an  action  for  taking  the  goods, 
and  not  for  arresting  the  person  of  the  plaintiff.  I  shall 
not  give  any  opinion  whether  the  person  of  the  plaintiff 
was  or  was  not  protected  from  arrest.  The  question 
arises  upon  an  Act  of  Parliament  etpressed  in  very  ge* 
neral  terms.  It  enacts  that  all  writs,  whereby  the  person 
of  an  Ambassador,  or  the  domestic,  or  domesdc  servant, 
of  any  such  Ambassador,  may  be  arrested  or  imprisoned, 
or  his  or  their  goods  or  chattels  may  be  distrained,  shall 
be  deemed  and  adjudged  utterly  null  and  void.  These 
expressions  are  certainly  very  comprehensive.  This  act, 
however,  was  made  in  confirmation  of  the  common  law — 
it  is  to  be  construed  according  to  the  principles  of  the 
common  law,  and  in  questions  of  this  kind,  I  think  the 
Law  of  Nations  is  to  be  considered  as  a  part  of  the  com- 
mon law.  I  do  not  know  how  the  privileges  of  an  Am- 
bassador can  be  better  defined  (and  I  think  the  definition 
will  agree  with  our  own  authors,  as  well  as  foreign  writers) 
than  by  laying  it  down  as  a  principle,  that  they  extend 
only  to  what  is  necessary  to  the  personal  convenience,  the 
dignity,  and  the  religion  of  the  Ambassador  himself.  It 
b  our  duty,  however,  to  take  care  that  we  do  not  allow 
Ihe  rights  of  BritUh  subjects  to  sustain  any  prejudice 
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1B23.        Qoder  the  pretoice  of  a  claim  of  privilege  to  which  the 
^^'^^^        reason  of  the  privilege  does  not  apply.    I  think  the  rea- 
r.  son  of  the  privilege  does  not  eitend  to  this  case.    I  do 

not  say  it  is  necessary  that  the  servant  of  an  Ambassador 
should  live  in  his  master's  house  in  order  to  entitle  him  to 
the  protection  afforded  by  the  statute.  It  may  on  many 
occasions  be  necessary,  and  even  extremely  fit,  that  he 
should  have  a  convenient  lodging  or  place  of  residence  for 
himself  out  of  the  Ambassador's  house;  and  if  these  goods 
had  been  taken  as  a  distress  for  a  rate  due  in  respect  of 
such  a  lodging  or  place  of  residence,  I  should  have  paused 
a  long  time  before  1  should  have  held  that  the  case  was 
not  within  the  statute.  But  the  facts  found  in  this  case 
are  quite  otherwise.  Tlie  house  is  taken  by  this  person, 
part  of  it  occupied  by  him,  and  the  remainder  is  let  out 
in  lodgings.  That  is  not  such  a  house  as  is  requisite  for 
his  personal  convenience,  and  if  it  is  not  so,  it  is  not 
necessary  to  his  master,  in  respect  of  whose  convenience 
alone  the  privilege  is  allowed  by  the  statute,  if  we  were 
to  allow  the  privilege  in  a  case  of  this  description,  it 
might  go  to  this  length;  every  servant  of  a  foreign  minis- 
ter, instead  of  living  in  the  minister's  residence,  might 
hire  some  large  house  in  this  metropolis,  and  let  out  the 
greater  part  of  it  in  lodgings,  and  occupy  it  for  a  con- 
siderable length  of  time  without  contributing  to  the  pub- 
lic burthens  of  the  parish,  or  even  without  paying  the 
Jandlord's  rent.  Such  an  extension  of  the  privil^e  would 
be  quite  absurd  in  itself,  and  not  at  all  warranted  by  the 
reason  upon  which  it  is  established.  I  think  the  reason 
of  the  privilege  does  not  apply  to  this  case,  and  I  am 
quite  sure  it  cannot  be  the  wish  of  his  Excellency  the 
Porttigueu  Ambassador,  or  of  any  other  foreign  minister, 
that  his  servant  should,  under  the  pretext  of  a  privil^e 
emanating  from  himself,  inhabit  a  house  in  this  toHH, 
and  let  it  out  in  lodgings,  without  contributing  either  Ip 
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the  parochial  or  national  burthens.  For  these  reasons, 
1  am  of  opinion  that  the  defendant  b  entitled  to  ju(%* 
nient. 

Batlbt^  J.— I  am  of  the  same  opinion.    The  ques- 
tion raised  in  this  case  is  not  whether  the  person  of  the 
plaintiff  is  privileged  from  arrest,  nor  whether  the  goods 
distrained  were  necessarj^  for  his  residence  in  the  plaoe 
where  he  dwells,  assuming  that  it  was  such  as  his  service 
in  the  employment  of  the  Ambassador  required.  •  The 
plaintiff  claims  an  unqualified  and  an  unlimited  extent 
of  protection  for  all  his  goods  and  chattels  of  whatever 
nature  they  may  be.     He  thinks  fit  to  take  a  house  which 
in  size  is  more  than  necessary  for  the  purpose  of  his  own 
residence,  and  he  insists,  that  he  is  to  be  exempt  from 
all  parochial  and  other  burthens,  because  he  is  in  the  ser- 
▼ice  of  an  Ambassador.    If  we  were  to  sanction  the  ex- 
emption to  that  extent,  we  should  enable  him  to  abuse 
that  which  was  not  intended  to  be  his  privilege,  but  that 
of  the  Ambassador,  and  the  Ambassador  only.    Holding 
him  liable  to  parochial  rates  will  work  ix>  prejudice  to  the 
Ambassador.     He  will  still  be  able  to  perform  all  his  ser- 
^ce;  he  will  not  be  prevented  from  giving  his  attendance 
at  the  Ambassador's  chapel,  notwithstanding  he  is  obliged 
to  contribute  to  the  rates  of  the  parish  wherein  he  has 
taken  a  house  more  than  necessary  for  his  own  residence. 
For  these  reasons  I  think  the  defendant  is  entided  to 
judgment. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  plaintiff 
b  not  entitled  to  maintain  this  action.  He  is  a  British' 
bom  subject,  and  not  a  person  brought  hither  by  the  Am- 
bassador in  his  suite.  But  it  is  contended,  that  although 
he  is  a  subject  of  this  country,  yet  not  only  his  person. 


440 


NOVBLLO 
TOOOOOD. 


VOL.  1. 


O    G 


^M  GASB8  IN   THE   KINOES   BBMCH, 

1893.        but  his  goods,  to  the  fullest  etteDt,  are  protected,  because 
NoTbllo      ^  ^  employed  by  the  Ambassador  io  a  capacity  which, 
9.  it  is  said,  is  that  of  a  domestic  servant.     Supposing  him 

to  be  a  domestic  servant  within  the  meaning  of  the  sta« 
late,  still  I  think  his  privilege  does  not  exist  to  the 
astent  claioMd.  Tbe  only  ground  of  the  privilege  is  for 
Ibe  sake  of  the  Ambassador,  in  order  that  he  may  not  be 
fweyudioed  in  his  dignity,  or  otherwise,  by  reason  of  the 
f>enoB  or  goods  of  his  servant  being  subjected  to  oar 
laws.  It  is  not  a  privilege  granted  in  any  respect  what* 
ever  on  account  of  the  servant,  and  there  is  no  fact  stated 
in  this  case  to  shew,  that  the  debt  for  which  tbe  warrant 
tut  distress  was  granted,  arose  from  his  being  in  the  situa- 
lion  of  a  servant  to  tbe  Ambassador.  Indeed  the  contrary 
appears ;  and  nothing  is  stated  to  shew  that  the  Ambas- 
>aador  is  in  any  degree  mjured  by  those  goods  being  taken, 
^»t  k  wiU  at  all  ioterfeie  with  the  service  of  the  plaintiff, 
•r  will  in  any  respect  prevent  the  fidfilling  his  duties  as 
a  diorister,  in  as  fuU  and  ample  a  manner  as  if  the  dis- 
tress bad  not  been  made.  The  very  reason  of  the  pri* 
^ege  therefore  ceases,  and  clearly  does  not  extend  to 
tfie  pbuntiff -s  goods.  The  Ambassador  is  in  no  degree 
affected  either  in  fais^lignity,  his  convenience,  or  his  re- 
ligion by  this  proceeding,  and  consequently  these  goods 
an  «ot  protected  (a). 

Postea  to  the  defendant. 

(a)  Beiif  J.,  was  absent. 
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The  Kino  v.  The  Justices  of  Flintshire.  '*^f'»««'«f» 

April  so. 


Upon  shewing  cauie  against  a  rule  for  quashing  au  A  county  trea- 
order  of  the  Flintshire  Sessions  for  assessing  and  levying  rised*by  an 
a  sum  of  200/.  5f.&/.    and  paying  the  same   into  the  ^^„7to^ 

hands  of  the  treasurer  of  die  county,  the  case  disclosed  money  on  the 

credit  of  the 

on  affidavits  was  this : — By  an  order  of  Sessions,  a  forr  coan^  rates, 
mer  county  treasurer  was  authorized  to  borrow  1000/.  for  ^^^  f^ 
county  purposes,  on  the  credit  of  the  county  rates.    He  ^""^  hu  b'^k- 
banked  with  Messrs.  Sankey  and  Co.f  bankers  of  Holy^  ers,  and  died 
weUf  who  had  from  time  to  time  advanced  him  various  fhe  Sessions 
sums  of  money.     Being  engaged  in  private  speculations  ^|  ||,^,||^^ 
of  his  own,  the  treasurer  became  embarrassed  io  his  so  advanced 
affairs,  and  died  indebted  to  Messrs.  Sankey  in  a  sum  of  jute  applied  to 
AAlL  15f.  6d.    Upon  his  death  they  claimed  the  re-pay-  ^^j^^d^ 

ment  of  this  money  out  of  the  county  rates,  as  money  sn  order  for 

.  aisessinf  and 

advanced  for  county  purposes.    Tlie  quesdon  was  brought  levying  a  sum 

before  the  Justices  in  Sessions,  who,  after  inquiring  into  wards  the  re« 
the  circumstances  of  the  case  and  auditing  the  accounts,  thl^ebt  bat 
were  satisfied  that  the  money  so  advanced  had  been  bon&  i^^  ^^ 
Jide  employed  for  the  benefit  of  the  county,  and  thought  order, 
themselves  bound  in  equity  to  make  an  order  for  the  re- 
payment of  part  of  it.    Accordingly  the  order  abov^ 
mentioned  was  made,  and  the  question  now  was,  whether 
audi  an  order  was  valid  and  binding. 

Scarlett  and  D.  JP.  Jones  shewed  cause  against  the  rule 
for  quashing  the  order,  and  contended,  that  it  was  com- 
petent to  the  Sessions  to  inquire  into  and  decide  upon 
the  justice  of  Messrs.  Sankeys*  claim,  and  having  ac- 
cordingly decided  that  it  ought  to  be  discharged,  tlieir 
order  was  final  and  conclusive. 

Parke,  contrA,  was  stopped  by  the  Court. 

o  G  2 
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1823.  Peb  Curiam. — We  are  of  opinion  that  the  order  for 

,^^^        raising  this  money  must  be  quashed.    Tlie  fact  is,  that 

«.  Messrs.  Sankey  and  Co.,  bj  consenting  to  advance  this 

JutncBt  of    money  to  the  county  treasurer,  enabled  him  to  pay  bills 

fuHTSBiai.  ^jjj  ijjgjj.  money  instead  of  paying  them  out  of  the  county 

money,  which  came  into  his  hands.  If  they  had  not  ad- 
vanced that  money,  the  county  would  have  known  the  ex- 
tent to  which  the  treasurer  was  in  arrear,  and  they  would 
have  been  enabled  to  call  upon  him  for  re-payment,  or 
to  make  up  his  accounts;  but  they  enabled  him  to  close 
the  eyes  of  the  county,  and  lull  it  into  a  state  of  false 
security.  That  is  the  real  state  of  the  case;  and  if  we 
are  to  do  justice  between  two  litigating  parlies,  the  order 
for  raising  this  money  must  be  quashed.  He  who  im- 
prudently trusts  another,  must  take  the  chances  of  hb 
improvidence. 

Rule  absolute  for  quashing  the  order(ii). 

(a)  Ante,  page  lt4. 


ir«iMrfc|f,      The  King  v.  The  Inhabitants  of  Whitcuurcb. 

JfrUSO. 


A  pariih  ap-    xSV  an  order  of  two  Justices,  Joseph  Pierce,  EUzaieih 

K>rnUie  yean^  ^^  ^^^^  ^"^  ^^^^  ^^®  children,  were  removed   from  the 

havinf  •^^  parish  of  Drayton,  to  the  parish  of  Whitchurch,  both  in* 

hif  mistress  the  county  of  Salop.    On  appeal  the  Sessions  confirmed 

into  anotto*  the  order,  subject  to  the  opinion  of  this  Court,  upon  the 

sented,  saying      The  pauper,  Joseph  Pierce,  by  indenture,  bearing  date 

she  was  not 
against  it,  if  he 

coold  better  himself.  He  then  liired  liimself  as  a  yearly  servant  to  a  master  in  an- 
other parish,  and  informed  his  mistress  of  the  fact,  to  which  she  said,  *<  Very  well, 
I  am  not  against  it."  In  a  few  days  he  went  to  his  new  place,  and  in  about  a 
fortnight  returned  to  his  mistress  for  bis  clothes,  who  said  she  hoped  he  liked  lus 
new  i^ace,  and  he  said  he  did  :— Held,  that  this  was  not  such  a  consent  on  the  part 
of  the  nUstreia  as  would  give  the  pauper  a  settlement  under  the  indenture  in  tho 
parisii  wiMre  the  new  naster  resided. 
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7tb  Aprilt  1798,  wm  bound  a  parish  appreotice  tilt  1823. 
twenty-one  years  of  age,  by  the  appellant  parish,  to  one  mt^^^^ 
Margaret  Duttouj  in  the  same  parish,  under  which  he  «. 

there  served  her  six  years,  when,  the  indenture  having  ihbabitahts 
still  three  years  to  run,  the  pauper  not  agreeing  with  ^L^JJ ' 
Mrs.  Dutton^B  foreman,  asked  his  mistress  leave  to  go 
into  another  service,  to  which  she  consented,  saying  she 
was  not  against  it,  if  he  could  better  himself.  He  did 
Dot  mention  where  he  was  going.  The  pauper  accord- 
ingly went  to  one  Jenkin$on\  in  the  parish  of  Frees,  and 
hired  himself  for  a  year  at  3/.  l6s.  wages.  He  returned 
and  told  his  mistress,  who  said,  *'  Very  well,  I  am  not 
against  it."  In  a  few  days  he  went  to  his  new  place,  and 
in  about  a  fortnight  returned  to  his  old  mistress  for  his 
clothes,  who  said  she  hoped  he  liked  his  new  place,  and 
he  said  he  did.  Under  these  circumstances  he  lived  with 
Jenkinson,  in  the  parish  of  Frees,  for  three  months.  The 
question  upon  the  above  facts  for  the  opinion  of  the 
Court  is,  whether  there  was  such  a  consent  given  by 
Mrs.  DuUon  to  the  service  of  the  pauper  with  Jenkmson, 
in  the  parish  of  Frees,  as  to  give  him  a  settlement  thefs 
by  service  under  the  indentures  to  Mrs.  Duiion, 

Nolan,  in  support  of  the  order  of  Sessions.  The 
question  raised  in  this  case  may  be  satisfactorily  decided 
upon  principle,  and  does  not  require  the  aid  of  autho- 
rities. The  rule  is,  that  there  must  be  the  full  and  un- 
equivocal consent  of  the  old  master  to  the  service  with 
tlie  new;  no  knowledge  of  the  fact,  and  no  implied  con- 
sent will  be  sufficient.  There  is  no  direct  consent  in  this 
case,  and  therefore  the  new  service  did  not  confer  a  set- 
tlement. He  cited  Rex  v.  Creditor!  (a),  and  Rex  v.  Ashbjf^ 
de-la- Zouch{b). 

1     Gurney^  contrd.  This  case  is  within  both  the  words  and 
the  spirit  of  stveral  decided  cases,  in  which  it  has  been 

,  (a)  1  Ett»t,  68.  (6)  1  B.  &  A.  116. 
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18^.        ^Id  that  soch  a  consent  as  that  ghren  by  the  mistress  to 
this  apprentice  is  sufficient     It  is  difficult  to  distinguish 


V.  this  from  an  express  consent.     Her^  is  a  general  license 

lanABiTAMTt  ^^  V^^^  ^®  ^"^  service,  a  full  knowleci^e  when  and  where 

of  Whit-     ^^  pauper  was  removing,  and  a  subsequent  recognition 

CHvRCH«  m      9* 

of  all  those  prior  circumstances.  No  personal  conference 
between  the  two  masters  is  requisite;  the  consent  of  the 
first,  and  the  adoption  of  the  second,  are  enough.  He 
cited  Rex  ▼•  Skebbear  (a),  Rex  v.  Bradttone  (6),  Rex  v. 
St.  Marj/  Lambeth  (c),  and  Rex  v.  Holy  Trinity,  Mi/uh 
ties  (iQ. 

Abbott,  C.J. — ^The  cases  cited  in  support  of  the 
settlement  in  Frees  are  perfectly  distinct  in  their  nature 
and  circumstances  from  the  present.  The  question  is, 
whether  the  second  service  was  a  service  under  the  inden- 
ture. The  Sessions  have  formed  an  opinion  that  it  was 
not,  though  they  have  not  90  stated  it  in  express  terms,  and 
1  think  they  have  come  to  the  correct  conclusion.  There 
has  been  too  much  of  subtlety  and  refinement  introduced 
of  late  into  this  particular  branch  of  settlement  law, 
and  it  is  time  that  some  plain  and  broad  rule  should  be 
adopted.  There  must  be  an  express  consent  on  the  part 
of  the  first  master  or  mistress,  to  which  the  second  must 
be  privy,  and  an  employment  by  the  latter,  of  the  servant 
in  the  same  capacity.  What  is  there  to  shew  that  there 
is  a  service  under  the  indenture  in  the  parish  of  Prea, 
with  the  consent  of  the  mistress,  and  the  privity  of  the 
master.  The  mistress  merely  does  not  object  to  tbe  pau- 
per quitting  her  service,  and  the  master  does  not  even 
know  that  the  person  he  hires  is  an  apprentice,  or  that 
be  has  ever  been  in  any  previous  employment.  The  coo- 
tract  he  makes  with  him  is  not  a  contract  of  apprentice- 
ship, but  is  one  of   a  totally  different  nature.    I  am 

(a)  1  East,  7S.  («)  S  Bott  595. 

(6)  t  Bott.  599.  Id)  S  T.  R.  605. 
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therefore  of  opbion  that  this  was  not  a  seraoe  wkb  the        1823. 

consent  of  Mrs.  DuiioH,  nor  under  the  indentnres.  and     -J**^ 

The  KiMO 

conseqiientljf  that  no  settlement  was  conferred.  «• 

TIm 

Baylby,  J. — We  should  take  care  not  to  extend  this  of 

class  of  cases  of  settlement  by  implication  or  construe*  c^HracHl 
tion,  which  we  should  do  if  we  held  that  this  service  con- 
ferred a  settlement.  The  service  must  be  under  the  in- 
denture,  with  the  full  consent  of  the  first  master,  and  the 
full  knowledge  of  the  second.  Here  there  is  neither  the 
one  nor  the  other,  and  therefore  Rex  v.  jtshby^^kJa* 
Zouch  decides  this  case.  The  relation  between  the  pauper 
and  Mr.  Jeukinson  was  merely  that  of  master  and  servant 
and  had  no  reference  to  a  service  by  apprenticeship. 

HoLROYD,  J.,  concurred. 

Order  of  Sessions  confirmed  (a), 
(a)  BtMtf  J.,  was  absent. 


The  King  v.  Ambrose  Jbffbry.  j%s. 


JlSY  an  order  of  two  Justices,  the  defendant  was,  under  Byr&slF.S. 

7  &  8  WilL  3.  C.6,  and  53  Geo.  3.  c.  127,  directed  to  pay  miy  rem^V 

Is  given  before 
two  Justices 
for  the  recovery  of  snaU  tithes,  under  tbe  valne  of  40«.  [Increased  to  lOt.  by 
bS  Geo.S.  c.  1X7.  s.  4.]  ;  by  s.  7,  which  gives  an  appeal  to  the  Sessions,  the  ccr- 
iimrmi  is  talLen  away,  '*  nnless  the  title  of  tlie  tithes  shonld  be  In  question ;"  and 
by  8.  8,  if  any  person  complained  against  for  subtracting  tithes,  shonld  insist 
before  two  Justices,  upon  any  prescription,  composition,  or  modui  dedmandi^  agree- 
Bsent  or  Htiet  in  oider  to  free  himseu  from  the  tithes  elainied,  and  deliver  the 
same  in  writing  to  the  Justices,  subscribed  by  him,  and  should  give  the  party 
complaining  security,  to  the  satisfaction  of  the  Justices,  to  pay  all  costs  and  da- 
mages, as  upon  a  trial  at  law,  to  be  had  for  tliat  purpose  in  any  superior  court, 
should  be  given  against  him ;  in  case  the  prescription,  &c,  should  not  upon  such 
trial  be  allowed,  in  such  case  the  Justices  should  forbear  to  give  any  judgment  of 
the  matter,  and  the  party  complaining  should  be  at  liberty  to  prosecute  him  for  the 
•nbtraetion  in  any  Court  in  which  he  might  liave  sued  berore  the  act.  Qv«re,  whe- 
ther by  this  act  the  Justices  have  jurisdiction  to  tnr  a  modiu  dedmandii  At  all 
events,  where,  after  summons  and  appearance,  two  Justices  made  an  order  under 
this  statute  upon  a  defendant  to  pay  the  value  of  certain  small  tithes,  and  upon  the 
trial  of  an  appeal  against  tlie  order,  the  defendant  then,  for  the  firet  ItsM.  offered 
evidence  of  a  madus  dednumdi^  which  was  rejected  :-«*Ileld,  that  the  Sessions  did 
right,  and  that  if  the  defendant  meant  to  avail  himself  of  a  medaf  as  a  ground  of 
defence,  ha  was  bound  to  fabmlt  his  evidence  to  the  two  Justices  hi  the  first  instaoce. 
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.1823.  to  WUHam  fVarner^  the  lessee  of  the  tithes  of  the  parish 

,g^T^  of  Gkmsford,  in  the  county  of  Suffolk^  ihe  sum  of  6/. 

«.  for  bis  tithes  of  milk  and  calves  arising  in  the  said  parish, 

JtrrsRY.  ^j  jy^  ^  ^1^^  ^j  William  Warner^  together  with  his 

costs  and  charges.     The  Sessions  on  appeal  confirmed 
the  order,  subject  to  the  opinion  of  this  Court,  upon  the 
.  following  case: — 

The  respondent  having  proved  the  notice,  summons, 
and  order,  and  his  title  as  lessee,  and  that  the  value  of 
the  tithes  was  of  the  amount  demanded,  the  appellant 
claimed  to  be  exempted  from  the  payment  of  the  said 
tidies,  on  the  ground  of  a  modus  which  covered  it,  and 
tendered  evidence  of  the  existence  of  such  modus,  but 
the  Court  rejected  the  evidence,  being  of  opinion  that 
they  had  no  power  to  try  the  question.  The  defendant 
had  not  offered  any  evidence  of  the  modus  when  the  case 
was  heard  before  the  Justices  by  whom  the  order  was 
made.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  Sessions,  under  the  above  circumstances,  pro- 
perly rejected  the  evidence  of  a  modus. 

H.  Cooper,  in  support  of  the  order  of  Sessions,  hav- 
ing intimated  that  he  meant  to  rely  on  two  points,  first, 
that  the  Sessions  had  no  jurisdiction  to  try  a  modus  ^  and, 
second,  supposing  they  had,  yet  inasmuch  as  the  defend- 
ant had  offered  no  evidence  of  a  modus  before  the  Jua- 
tices,  by  whom  the  order  was  first  made,  the  Seasioos 
exercised  a  sound  discretion  in  ngecting  the  evidence,  the 
Court  called  upon 

Storks,  contri.  The  question  in  this  case  arises  opoo 
the  construction  of  7  &  8  fVilL  S.  c.  6,  whidi  gives  a 
summary  jurisdiction  to  two  Justices  against  persons  for 
not  setting  out  tithes,  where  the  amount  claimed  does  not 
exceed  405.,  which  act  is  extended  by  53  Geo.  3.  c.  197. 
,   B*4f  to  cases  where  the  amount  claimed  does  ool  exceed 


Jbffkrt. 
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]02«  By  sect.  7,  of  the  first  tct,  tn  appeal  is  given  to  tbe  1823. 
SesaioiiSy  to  whom  power  is  giveo  to  confirm  tbe  judgment  J^^"^^ 
of  tbe  first  two  Justices,  and  award  costs.    The  same  « 

aection  declares,  that  **  no  proceedings  or  judgment  had 
or  to  be  bad  by  virtue  of  this  act,  shall  be  removed  or 
superseded  by  virtue  of  any  writ  of  certiorari,  or  other 
writ,  out  of  His  Majesty's  Courts  at  IVestminsier,  unless 
the  title  of  the  tithes  should  be  in  question;"  and  by 
aect.  8.  it  is  enacted,  **  that  if  any  person  complained  of 
for  subtracting  or  withholding  any  small  tithes,  &c.,  should, 
before  the  Justices  to  whom  such  complaint  is  made, 
insist^  upon  any  prescription,  composition,  or  modus  Je- 
dmandi,  agreement,  or  title,  whereby  he  is,  or  ought  to 
be  freed  from  payment  of  the  tithes  claimed,  and  deliver 
the  same  in  writing  to  the  Justices,  subscribed  by  him, 
and  should  then  give  to  the  party  complaining  reasonable 
and  sufficient  security  to  the  satisfaction  of  the  Justices, 
to  pay  all  such  costs  and  damages,  as  upon  a  trial  at  law, 
to  be  had  for  that  purpose  in  any  of  His  Majesty's  Courts, 
having  cognizance  of  that  matter,  should  be  given  against 
him,  in  case  tbe  said  prescription,  &c.  should  not  upon 
audi  trial  be  allowed;  that  in  that  case  tbe  Justices 
abonld  forbear  to  give  any  judgment  of  the  matter,  and 
then  the  person  complainii^  should  be  at  liberty  to  pro* 
aecute  bim  for  the  subtraction  in  any  other  Court,  w  here 
be  might  have  sued  before  tbe  making  of  this  act.*'  Now 
tlie  question  is,  whether,  comparing  these  two  clauses 
together,  the  Justices  had  any  right  to  try  the  modus  set 
up  by  the  defendant.  Assumii^,  for  the  sake  of  argu- 
ment, that  a  claim  of  modus  dedmandi  might  be  con- 
sidered as  involving  a  question  of  title  within  the  meaning 
of  either  of  the  clauses,  there  is  nothing  which  absolutely 
•ousts  tbe  jurisdiction  of  tbe  Justices  upon  such  a  question. 
The  sect.  7,  which  gives  the  appeal,  declares  that  the  de- 
•cbioo  of  tbe  Sessions  shall  be  final  and  conclusive,  and 
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takes  awftj  the  certiorari.  Then  all  that  is  done  bj  sect.  8. 
is  to  give  the  party  complained  against,  the  option,  if  be 
chooses,  of  submitting  the  question  to  a  higher  tribonal. 
There  is  nothing  which  deprives  the  Justices  of  jurisdictioa 
even  in  questions  of  title ;  and  unless  this  construction  is  put 
upon  sect  8,  the  effect  of  that  clause  will  be  completelj 
to  neutralize  the  latter  part  of  die  appeal  clause,  which 
takes  away  the  certiorari,  and  defeat  the  policy  of  the 
act,  which  was  meant  to  give  parties  a  cheap  and  suniH 
mary  mode  of  deciding  claims  for  small  tithes.     If  then 
the  Justices  are  not  ousted  of  dieir  right  to  hear  evidence 
in  support  of  the  modm,  the  question,  secondly,  is,  whe- 
ther the  Justices  at  Sessions  acted  properly  in  rejecting 
the  evidence  which  the  defendant  tendered.    Admitting 
that  the  defendant  did  not  offer  this  evidence,  in  the  first 
instance,  before  the  two  Justices,  still  he  was  not  pre- 
cluded from  adducing  it  at  Sessions  upon  the  appeal. 
The  defendant  was  not  bound,  in  the  first  instance,  to 
put  forth  the  whole  strength  of  his  case,  but  vraa  at  li- 
berty to  reserve  himself  for  the  trial  at  the  Sessions.    He 
was  not  in  the  situation  of  a  person  against  whom  an 
action  was  brought,  who,  in  the  first  instance,  would  be 
bound   to  disclose   the  whole  of  his  case.    This  was  a 
summary  proceeding  before  two  Justices,  and  be  was  at 
liberty  to  reserve  the  strength  of  his  case  for  the  appellale 
jurisdiction.    The  Sessions  therefore  were  bound  to  re- 
ceive the  evidence,  and  at  all  events  they  were  premature 
in  rejecting  it,  because  there  was  nothing  in  sect.  8.  to 
restrain  them  from  determining  the  question  of   modm. 
The   object  of   that  clause  was  only  to  give  the   party 
complained  against,  the  privilege,  if  he  chose,  of  trying 
the  question   by  a  higher  tribunal,  upon  entering  into 
security  for  costs.     Uuless  the  Court  therefore  are  satis- 
fied, first,  that  a  modus  decimandi  is  a  question  of  title, 
and,  second,   that  the  Justices  have  no  jurisdictioo  to 
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determine  that  questtoiiy  this  order  of  Sessions  nmst  be        1828. 
quashed.    He  cited  Rex  v.  Wakefidd^a).  mTKiae 


Cooper^  m  support  of  the  order  of  Sessions,  urged 
the  objections  with  which  he  commenced,  and  insisted 
that  the  Justices  who  originally  heard  the  case  had  no 
jurisdiction  to  entertain  the  question  of  moduSt  and  that 
the  Sessions  at  all  events  exercised  a  sound  discretion  in 
rejecting  on  the  appeal,  evidence,  which  had  not  been 
tendered  in  the  first  instance.  Upon  the  first  point,  he 
contended,  that  the  ss.  7*  and  8.  were  consistent  with 
each  other,  and  though  the  word  ''  title"  was  found  alone 
in  the  former,  yet  the  modus  decimandi,  being  specifi- 
cally mentioned  in  the  latter  as  one  of  the  enumerated 
modes  of  defence  in  connection  with  the  word  ''  title,'' 
it  was  obvious  that  this  case  came  within  the  scope  of 
that  section,  and  deprived  the  Justices  of  jurisdiction 
npon  such  a  question.  Looking  to  the  scope  of  the  sta- 
tute, it  was  clear  that  the  Justices  were  merely  to  decide 
the  amount  of  the  tithes  claimed,  and  the  moment  any 
question  of  title  arose,  their  jurisdiction  was  gone.  Ques- 
tions of  modm  were  of  infinitely  more  general  import-* 
ance,  and  required  more  nice  deliberation  and  learning 
than  a  mere  question  as  to  who  was  entitled  to  the  tithes; 
and  therefore  there  was  a  stronger  reason  in  this  case  why 
the  construction,  be  contended  for,  should  be  put  upon 
the  statute.  But  supposing  the  Court  not  prepared  to 
pronounce  in  his  favor  on  this  part  of  the  case,  the  se- 
cond ground  of  his  argument  was  unanswerable,  namely, 
that  the  defendant's  evidence  was  out  of  time  and  place; 
for  he  should  have  submitted  it,  in  the  first  instance,  to 
the  Justices  by  whom  the  case  was  first  heard,  if  he  meant 
to  avail  himself  of  the  modus  as  a  ground  of  defence. 
Upon  this  point  he  cited  Rex  v.  The  Justices  of  Suffolk. 

(a)  1  Borr.  485. 


jBSVfiMY. 
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l(l2d.  Siorki,  in  reply,  cootendedi  that  a  moduM  decmandi 

could  not  by  any  construction  be  conndered  to  mean  a 
question  of  title,  to  which  alone  the  restriction  as  to  the 
jurisdiction  of  the  Justices  must  be  confined,  and  cer- 
tainly the  importance  of  such  questions  was  no  reason 
for  ousting  the  jurisdiction,  because  questions  of  title 
required  as  much  knowledge  of  the  law  as  was  requisite 
in  adjudicating  a  question  of  modus;  then,  secondly,  the 
appeal  was  to  be  considered  as  an  original  hearing  of  the 
case,  when  it  was  competent  to  the  appellant  to  bring 
forward  fresh  matter,  although  it  had  not  been  submitted 
to  the  jurisdiction  from  which  the  appeal  lay.  He  cited 
Jtex  V.  The  Commissioners  of  Appeals  in  Matters  ^ 
Excise(fly 

Abbott,  C.  J.— -As  at  present  advised,  I  aos  strongly 
inclined  to  think  that  a  modus  dedmandi  is  a  different 
.matter  from  a  title  to  tithes,  and  inasmuch  as  the  title  did 
not  come  in  question  within  the  meaning  of  the  words 
of  the  appeal  clause,  which  takes  away  the  eertiorarif  I 
.think  the  certiorari  ought  not  to  have  issued;  but  at  that 
..question  should  rather  have  been  agitated  upon  a  role  to 
quash  the  certiorari  than  upon  the  present  rule,  whicb  is  to 
quash  the  order  of  Sessions,  my  opinion  is  not  grounded 
upon  that  point.  I  am  also  strongly  inclined  to  think 
(but  I  should  take  a  little  further  time  to  consider  the 
subject,  if  it  were  necessary  to  decide  the  case  upon  thai 
ground)  that  the  eighth  section  is  compulsory  upon  the 
party  who  means  to  set  up  a  modus,  that  he  shall  set  it 
up  in  the  way  therein  directed.  In  principle,  it  ia  clear 
that  this  Act  of  Parliament  was  intended  only  to  appfy 
to  those  cases  in  which  the  tithes  were  actually  due,  in- 
dependently of  any  dispute  upon  matters  of  law,  either 
with  regard  to  the  person  receiving  them,  or  the 

(a)  SM.SiS.  133. 


The  KiHO 

V. 
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ner  of  receiving  them.    We  cannot  doubt  that  that  it       1823. 
the  principle  of  the  act.    The  object  of  it  was  to  give 
to  the  owner  of   the   tithes    an  expeditious   mode  of 
recovering  them;  and  it  must  be  obvious,  that  a  cheap     ^'■'rBRir: 
•nd    expeditious  remedy,    in  such  cases,    must  be  no 
less  beneficial  to  the  tithe  owner  than  to  him  who  is  to 
pay.     Every  suit  for  subtraction  of  tithes,  whether  in  a 
Court  of  common  law,  or  a  Court  having  ecclesiastical 
cognixance,  must,  in  its  nature,  be  very  expensive,  and  of 
course  equally  burthensome  to  him  who  claims  and  him 
who  pays.    One  cannot  doubt  that  it  was  to  remedy  this 
evil  that  the  act  was  passed,  and  if  the  eighth  section  be 
mt  held  compulsory  upon  the  party  who  sets  up  a  modui^ 
this  consequence  will  follow,  namely,  that  it  will  be  in 
his  power  either  to  submit  the  question  to,  or  withdraw 
it  from  the  jurisdiction  of  the  Justices  at  his  own  will 
•od  pleasure,  and  the  party  claiming  will  have  no  option 
upon  the  subject.    It  must  come  to  this,  that  if  the  party 
called  upon  to  pay  chooses  to  say  that  the  Justices  shall 
not  try  the  question,  the  Justices  have  no  alternative,  and 
cannot  proceed ;  but  unless  he  thinks  fit  to  object  to  the 
jorisdicUon,  the  party  claiming  must  submit  to  the  juris- 
diction of  the  Justices,  because  the  words  of  the  seventh 
clause  are  obligatory,  and  none  but  the  Justices  shall 
decide.    That  being  a  point  however  of  extensive  coo- 
sequence,  I  should  take  more  time  to  consider  of  it  if 
I  were  called  upon  to  pronounce  a  deliberate  judgment* 
Upon  the  other  point  made  in  the  case  I  entertain  no 
doubt  whatever.     If  it  was  clearly  the  intention  of  this 
party  to  set  up  his  claim  to  a  moduz^  he  should  have 
done   so  before  the  two  Justices  in  the  first  instance. 
This  case  differs  from  almost  every  other  in  which  an  ap» 
peal  is  given.     In  general,  a  party  claiming  to  have  the 
decision  of  Justices  in  his  favor,  is  bound,  in  the  first 
instance,  to  prove  his  whole  case;  but  in  the  case  of  a 
claim  of  tithes,   all  that  is  requisite  to  be  done  in  the 
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1823.        outset,  particnlarly  with  respect  to  predial  tithes,  is  to 
tf^lT^        prove  that  the  party  was  in  the  occupation  of  the  land  in 
V.  question,  and  thereby  establish  a  primi  facie  title*     But 

a  composition,  or  modus  decimandi^  is  something  per- 
fectly distinct  from  a  question  of  title  in  the  party  claim- 
ing the  tithes;  and  it  seems  to  nae  to  be  eaceedingly  rea*- 
sonabie,  that  he  who  insists  upon  such  a  defence,  in 
answer  to  a  prim&  fade  case,  must  do  so  when  the  case 
is  first  brought  before  the  Magbtrates,  and  that  if  he  for* 
bears  so  to  do,  the  Justices  at  Quarter  Sessions  have  a 
right  to  exercise  their  discretion  whether  they  will  or  will 
not  allow  him  to  do  that  before  them  for  tiie  first  tiaM. 
If  they  did  not  exercise  such  a  discretion,  the  respondent 
might  be  taken  by  surprise,  and  tiie  appellant  would  have 
an  opportunity  of  walking  over  the  course,  by  calling 
witnesses,  whose  evidence  the  other  side  would  be  utterly 
unprepared  to  meet.  I  think  the  Justices  at  Sessions 
exercised  a  sound  discretion  in  refusing  to  receive  this 
evidence ;  and  for  that  reason  I  think  their  order  moat  be 
confirmed. 

Batley,  J. — My  opinion  is  founded  upon  the  last 
point  mentioned  by  the  Lord  Chief  Justice.  I  think  the 
Justices  at  Sessions  had  a  right  to  exercise  their  discretioo 
upon  the  question,  whether  they  would  or  would  not  enter 
into  the  point  respecting  the  modaSf  and  I  am  of  opinion 
they  have  exercised  a  most  sound  discretion  in  rejecting 
evidence  upon  that  point.  The  party  here  was  at  liber^ 
to  appeal,  if  he  found  himself  aggrieved  by  the  judgment 
of  the  two  Justices.  The  judgment  of  the  two  Justices 
was  founded  upon  all  the  evidence  laid  before  tben. 
Both  parties  were  before  the  Justices,  each  being  compe- 
tent to  disclose  the  whole  of  his  case.  The  evidence  was 
all  on  one  side,  and  upon  that  evidence  the  deciMon  of 
the  Justices  was  founded ;  but  the  defendant,  who  after- 
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wards  complained  of  their  judgment,  gave  no  evidence 
npon  the  point,  with  respect  to  which  be  attempted  to 
set  their  judgment  aside.  It  does  not  appear  that  before 
the  Sessions  commenced,  he  gave  any  notice  that  he 
meant  to  insist  upon  a  moduit  and  from  the  nature  of 
the  question  there  was  nothing  to  indicate  to  the  respon- 
dent that  he  intended  to  rely  upon  that  ground  of  defence; 
but  having  contented  himself  with  merely  going  before 
the  Magistrates,  and  hearing  the  evidence  on  the  part  of 
the  complainant,  he  then  goes  before  the  Sessions,  and 
for  tlie  first  time  offers  evidence  of  a  modus.  I  think  he 
was  not  at  liberty  to  do  that.  Upon  the  words  of  this 
statute  I  entertain  some  degree  of  doubt,  whether  the 
Sessions,  after  having  heard  the  appellant's  evidence  in 
support  of  a  modus,  would  have  been  at  liberty  to  ad- 
journ the  further  consideration  of  the  case,  because 
sect  7*  directs,  that  their  decision  shall  be  final  and  con- 
clusive. But,  without  saying  whether  they  might  do  so, 
in  order  to  give  the  party  making  the  claim  an  opportu- 
nity of  bringing  evidence  in  reply  to  that  which  had  been 
offered  in  support  of  the  modus,  such  a  proceeding 
would  of  necessity  produce  a  degree  of  expense  greatly 
beyond  the  value  of  the  tithes  in  dispute,  and  thereby 
tend  to  defeat  the  policy  of  the  act.  Upon  the  other 
point,  I  am  of  opinion,  that  as  the  defendant  did  not 
make  his  stand  upon  a  modus  before  the  two  Justices, 
and  did  not  give  proper  notice  before  the  Sessions,  that 
be  meant  to  rely  upon  that  ground,  the  Sessions  exer- 
cised a  sound  discretion  in  rejecting  the  evidence,  and 
therefore  their  order  must  be  confirmed. 
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1823. 


The  Kino 
Jbfvbrt. 


HoLROYD,  J.,  was  in  the  Bail  Court  during  part  of  the 
argtmient,  and  declined  giving  any  opinion  (a). 

Order  confirmed. 


(a)  Be$if  J.,  was  absent. 
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Wednniiajf,  The  King  v.  Crewe. 

may  7* 


By  55 Geo. s.  \JN  shewing  cause  against  a  rule  for  quashing  an  order 

cootent  Id  wri-  ^^  Justices  for  diverting  and  turning  a  footway,  and  for 

in"^  ^foot*"^"  ^"^^'^'"8  *"  order  of  Sessions  confirming  the  said  order, 

must  be  nnder  the  case  was  this  : — The  statute  55  Geo.  3.  c.  68.  s.  2, 

seal  of  the  declares,  that  when  it  shall  appear  upon  the  view  of  an/ 

Und^  throash  *^®  ®'"  "^^'^  Justices,  that  any  footway,  See.  may  be  di- 

ivhich  the  new  verted,  SO  as  to  make  the  same  nearer,  or  more  coromo- 

patb  18  pro- 
posed to  be      dious  to  the  public,  and  the  owner  or  owners  of  the  lands 

fore  where  an    through   which   such   new  footway,  so   proposed  to  be 

order  of  Jus-  made,  shall  consent  thereto  by  writinir  under  his,  her,  or 
tices  for  tnm-  ,    '  /  -o  »         > 

iiif(  a  footpath  their  hand  and  seal,  or  hands  and  seals,  it  shall  be  lawful 
npon  a  con-     by  order  of  such  Justices,  at  some  Special  Sessions,  to 

amf's^lMby    ^^^^^^  ^^^  ^^'^f  ^"^  ^^^P  "P  ^^^  same ;  provided  that  iu 

the  uitorney  of  such  case  a  notice  in  writing  shall  be  affixed  at  the  place, 
one  of  the  par-  .  °  *^ 

ties  interested,  and  by  the  side  of  the  footway,  from  whence  the  same 

ing  nothini^  to  ^  directed  to  be  turned,  and  also  inserted  in  one  or 
^•"ai  ^llTif Id "  ^^^^  newspaper  or  newspapers  published,  or  generally 
ill,  and  quash-  circulated  in  the  county,  where  the  parish  in  which  such 
Court  after  footway  shall  lie,  for  three  successive  weeks  after  the 
b^  thTses"      >»al^>ng  of  sucli  order ;  and  a  like  notice  shall  be  affixed 

sions.  An  or-  to  the  door  of  the  church  or  chapel  of  every  parish  in 
der  made  un-  .  . 
der  this  sut.  which  such  footway  shall  lie,  on  three  successive  Sun- 
firmed  until  *  ^^y  subsequent  to  the  making  of  such  order ;  and  die 
the  Sessions  ^^\^  several  notices  having  been  so  published,  tbe  taid 
the  expiration  order  shall,  at  the  Quarter  Sessions  holden  within  the 
from  the  first  lii^it  where  the  footway  shall  lie,  next  after  the  ezpira- 
th/noricrs*"re^  ^'°"  ^^  ^^^^  weeks,  from  the  first  day  on  which  such  no- 
quired  by  law  tice  shall  have  been  published,  be  returned  to  the  Clerk 

•hall  liave  been 

published ; 

therefore,  where  an  order  was  made  for  diverting  a  path,  and  notice  thereof  given 

on  the  YOth  December^  and  it  was  confirmed  at  Sessions  on  the  17th  Jtummy  ^^ 

Held  irreguhir,  and  quashed. 
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of  the  Petce  in  open  court,  tnd  lodged  with  him,  and  the        1823. 
said  order  shall,  at  such  Quarter  Sessions,  be  confirmed. 


_„_,,.  -  ,  _    _.         The  Kiso 

etc.     The  order  in  question  was  made  on  the  20th  De^  v 


cember,  182£,  at  a  Petty  Sessions,  founded  upon  a  con« 
sent  in  writing,  purporting  to  be  under  the  hands  and 
seals  of  the  owners  of  the  lands  through  which  the  new 
footway  was  proposed  to  be  carried,  but  the  consent  was 
in  fact  signed  and  sealed  by  the  attorney  of  one  of  the 
parties  interested,  and  not  by  that  party  himself;  and  there 
was  nothing  to  shew  that  he  acted  by  procuration,  or  in 
a  representative  character.  The  order  having  been  so 
made,  and  the  notices  thereof  required  by  the  act  haiang 
been  given,  was  confirmed  at  the  next  Sessions,  which 
wereholdenon  the  I7ih  January  InsU  An  affidavit  was 
produced,  shewing  that  the  attorney  signing  and  sealing 
the  consent  had  a  power  of  attorney  from  his  client  so  to 
do,  but  that  instrument  had  not  been  enrolled  at  the 
Sessions.  The  questions  were,  first,  whether  the  ori- 
ginal order  was  valid  and  binding,  having  been  founded 
upon  a  consent  signed  and  sealed  by  the  attorney  only  of 
one  of  the  parties  interested;  and  second,  whether  the 
order  of  Sessions  confirming  such  order,  was  valid,  having 
been  made  before  the  expiration  of  four  weeks  from  die 
first  day  on  which  the  notices  for  diverting  the  footway 
bad  been  published. 

Scarlett,  F.  Pollock,  and  Sir  Gregory  Lewin^  shewed 
cause  aga'mst  the  rule;  wnd  Puller,  contri,  was  stopped 
by  the  Court. 

Pbr  Coriam. — ^We  are  of  opinion  that  both  ili^  or- 
ders must  be  quashed.  As  to  the  original  order  for  di- 
verting the  footway,  we  think  that  the  consent  should  have 
been  signed  and  sealed  by  the  parties  personally  interested, 
or.  by  a  person  who  appeared  to  be  duly  authorized,  to 

VOL.    I.  H    H 


Cbbwb. 
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1823.       bmd  tfaem.    Here  the  cooseot  it  signed  and  sealed  by 
an  attorney,  with  bis  own  name  and  seal,  and  tbere  is 


Tbe  RiMo 


Caswa. 


«.  QoChiqg  to  shew  that  those  acts  were  done  for  and  on 

behalf  of  his  principal.  It  is  true,  that  the  principal  has 
now  made  an  affidavit  of  his  having  eiecuted  a  power  of 
attorney,  authorizing  his  attorney  to  act  for  hioi,  but  that 
instrument  not  havbg  been  enrolled  at  the  Quarter  Ses- 
sions, there  is  nothing  to  give  validity  to  the  order.  The 
public  are  to  look  to  the  records  of  the  Quarter  Sessions 
for  authentic  evidence  that  all  the  requisites  of  the  Act  of 
Parliament  have  been  complied  with.  The  act  requires 
that  the  consent  shall  be  under  the  hand  and  seal  of  the 
party  over  whose  lands  the  path  is  to  pass,  and  when  that 
requisite  has  been  complied  with,  the  public  are  effec- 
tually secured  in  the  enjoyment  of  the  new  footway ;  but 
if  there  is  nothing  but  the  signature  and  seal  of  the  per- 
son who  happens  to  be  the  solicitor  or  attorney  of  ibe 
party  really  interested,  and  he  executes  in  his  own  name, 
mad  not  in  the  name  of  the  principal,  the  public  have 
IK>t  that  security  which  the  Legislature  intended  should  be 
given ;  and  there  being  nothing  before  us  to  supply  this 
defect  it  is  quite  clear  that  the  original  order  for  divert- 
ing this  way  is  bad.  But  supposing  the  original  order  to 
be  valid,  still,  the  proper  steps  have  not  been  taken  to 
render  it  binding.  The  statute  requires  three  distbct  spe- 
cies of  notice :  first,  a  notice  at  the  place  whence  the 
footway  is  directed  to  be  turned ;  Second,  a  notice  id  die 
newspapers;  and  third,  a  notice  at  tbe  cbnrch  door;  and 
then  it  requires  that  such  notices  having  been  so  pub- 
lished, the  order  for  the  purpose  of  confirmation,  shall 
be  returned  to  the  Clerk  of  the  Peace  at  the  Quarter  Ses- 
sions holden  next  after  the  expiration  of  four  weeks  from 
the  first  day  on  which  such  notices  shall  have  been  pub* 
lisbed.  Now,  here  the  order  is  made  on  the  £Oth  D^ua^ 
b^,  and  it  is  confirmed  at  tbe  Sessions  held  on  the  17tk 


^ 


EASTEft  t1S.}BLU^  t^OVRTtl  GfiO.  IV«  487 

January  following;  consequently  four  weeks  hate  not        1829. 
expired  froin  the  first  notice  of  the  order  to  its  confii^ 


mation.    It  is  a  matter  of  great  importance  that  full  « 


effect  should  be  given  to  every  one  of  the  provisions 

contained  in  the  £d  section  of  this  Act  of  Parliament,  and 

there  having  been  this  material  omission,  it  appears  to  us 

that  the  order  of  Sessions  as  well  as  the  original  order 

must  be  quashed. 

Rule  absolute* 


CaiwB* 


The  Kino  o.The  Inhabitants  of  Berkswbll.         PrUttif, 


T 


WO  Justices,  by  their  order  removed  John  Matthewi,  An  intestate 

from  Berkiwell  in  the  county  of  ffarwick,  to  Holy  Tr^  ^  f^sebold 

miy  in  the  city  of  Coventry,  and  upon  appeal  the  Sea-  [j^^^\|^* 

aions  quashed  the  order,  subject  to  the  opinion  of  this  and  three 
n     -  41.    r  11      •  daaghters  him 

vkNirt,  on  the  following  case: —  snr^vUig.  The 

Previous  to  the  residence  in  BerkiweU,  hereinafter  i^^rs ofad- 
mentioned,  the  pauper  was  settled  in  Holy  Trinity,    In  n^nistration, 
1808,  under  the  provisions  of  an  Inclosure  Act,  a  lease  distribution  of 
for  thirty-one  years  was  granted  by  the  lady  of  the  manor,  effects.  The 
to  one  Thomas  Hands,  of  a  cottage,  situate  in  Berkswell,  ^f'^dt!^ 
at  the  annual  rent  of  one  shilling.    Hands  was  residing  ters  is,  with 
in  the  cottage  at  the  time  of  the  lease,  and  continued  to  thradminis- 
do  so  afterwards  for  upwards  of  a  year,  when  he  died  ^^J^ij^^of* 
intestate*  leaving  a  widow  and  three  daughters,  one  of  ^  cottagf>, 

T  ..      and  he  and  his 

whom  was  OMrried  to  the  pauper.    Letters  of  adminis^  wife  reside 
tratioo  were  granted  to  the  widow,  but  no  distribution  gomTyears, 
made  of  the  intesUte*s  effects.   After  the  death  of  Hands,  until  Aey  be* 

come  charge- 
able to  the  pa* 

rish.  without  paying  any  rent,  which  dnring  that  time  was  paid  by  the  administratrix  t 
'—Held,  that  the  paoper  had  not  soch  aa  estate  ia  the  premises  that  a  Court  of  Equity 

wonld  ba?e  decreed  a  conveyance,  and  clothed  him  with  the  legal  title,  so  as  lo 

confer  a  settlement  by  an  irremo? able  residence  of  forty  days. 

H   H  2 
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1828.        his  widow  lived  in  ihe  cottage  for  about  two  years,  and 
^^^TfT        upwards;  one  of  the  other  daughters  with  her  husband 
V.  resided  there,  for  two  or  three  years  more,  and  then  the 

Inhabitants  pauper  aud  liis  wife  came  and  resided  there  for  some 
®^^*"*"  years,  and  until  the  period  of  their  removal,  with  the 
permission  of  the  widow,  she  occasionally  helping  them, 
and  always  paying  the  annual  rent  of  one  shilling  re- 
served by  the  lease.  The  pauper  never  paid  any  rent, 
either  to  the  widow  or  the  lady  of  the  manor.  The  ques- 
tion was,  whether  by  such  residence  the  pauper  gained 
a  settlement  in  the  parish  of  BerkswelL  The  Sessions, 
subject  to  the  opinion  of  this  Court,  thought  that  he  did, 
and  quashed  the  order. 

Scarlett  and  Reader,  in  support  of  the  order  of  Ses- 
sions, contended,  that  the  pauper  had  such  an  equitable 
estate  in  the  premises  in  question,  that  a  Court  of  Equity 
would  have  decreed  a  conveyance,  and  clothed  him  with 
the  legal  title,  and  therefore  his  residence  for  forty  days 
gained  him  a  settlement,  upon  the  principle  that  a  man 
cannot  be  removed  from  his  own  estate.  It  might  be 
true  that  the  widow  of  Hands,  upon  his  death,  had  the 
legal  estate  vested  in  her,  but  still  it  must  be  considered 
as  subject  to  the  Statute  of  Distributions,  22  &  23  Car.  2. 
c.  10,  under  which  she  would  have  only  a  right  to  one- 
third,  the  remaining  two-thirds  being  vested  in  her  daugh- 
ters, one  of  whom  the  pauper  married.  He  therefore 
bad  an  equitable  interest,  and  a  Court  of  Equity  would 
have  decreed  a  conveyance,  and  clothed  him  with  a  legid 
title.  Upon  this  principle  he  was  irremovable  for  forty 
days,  and  therefore  gained  a  settlement.  They  cited  Rex 
▼.  Natland(a),  as  an  authority  in  point.  In  that  case 
one  of  several  persons  entitled  to  a  distributive  share 
uuder  a  bequest  in  a  will  of  property,  (thereby  expressly 

(a)  Burr.  S.  C.  793. 
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devised  to  be  sold,   and  the  proceeds  divided,)   having  182^ 

resided   before,    he  was  considered   irremovable   during  •n^T^a© 

that  time,  and  consequently  gained  a  settlement.    There  «• 

was  no  sound  distinction  between  that  case  and  the  pre-  Imhabitants 

sent,  and  as  the  pauper  had  an  equitable  interest  in  ^^^g]!^'' 
this  property,  it  followed  that  he  was  settled  in  Berks* 
well. 


Nolan,  (with  whom  were  Holbeeh  and  Goulbum,)  con- 
trd.  The  pauper's  residence  was  under  a  mere  parol 
license  to  occupy,  and  he  had  not  such  an  equitable 
estate,  that  a  Court  of  Equity  would  have  decreed  a  con- 
veyance, and  clothed  him  with  a  legal  title.  Here  Handf 
widow  being  administratis  had  the  legal  interest  in  the 
premises,  and  she  alone  could  gain  a  settlement,  and  not 
any  person  who  might  be  beneficially  interested  in  the 
distribution  of  the  intestate's  estate  by  force  of  the  sta- 
tute. The  point  decided  in  Rex  v.  Natland,  was  merely^ 
that  the  opinion  of  a  Judge  of  assize,  is  final  on  a  case 
referred  to  him  by  consent  of  the  parties,  but  the  Court 
did  not  go  into  the  question  upon  which  the  opinion  of 
the  single  Judge  was  given.  Kei  v.  Standon(a\  clearly 
recognizes  the  principle  upon  which  this  case  is  to  be 
decided,  where  Lord  Ellenborough  draws  a  distinction 
between  a  legal  or  equitable  estate,  and  a  mere  license  by 
parol  to  occupy;  and  Le  Blanc,  J.,  held,  that  a  man 
must  have  such  an  equitable  estate,  as  would  be  per* 
fected  in  him  by  the  intervention  of  a  Court  of  Equity 
to  enable  him  to  gain  a  settlement.  In  "Rex  v.  Widswor^ 
thy{h\'  which  case  is  recognized  in  Rex  v.  ColdAA" 
ton(c),  and  Rex  v.  North  Curry^d),  it  was  held,  that 
one  of  several,  entitled  in  distribution,  and  not  the  ad- 
ministrator, by  a  residence  of  forty  days  upon  part  of 

(a)  9  M.  St  S.  467.  (c)  Burr.  S.  C.  444. 

(6)  Burr.  S.  C.  109.  (d)  Cald.  157. 
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182S.       the  inteittte^fl  estate,  did  oot  acquire  a  aettlemenL    AU 
^^^"^        though  in  Bex  v.  Honleyia)^  it  was  decided,  that  a  sole 
«.  nest  of  kioy  lesiding,  gained  a  settlemeDt,  Lord  ElleiH 

iMHABiTAim  ^'vi^A  drew  the  distinction,  that  she  was  at  any  tune 
ofBaaas-  entitled  to  be  clothed  with  the  legal  title,  yet  that  it  would 
be  different,  where  several  were  equally  entitled*  The 
present  case  is  distinguishable  from  Rex  v.  Offchurch{b), 
and  Rex  v.  Holm  East  Waver  {c),  because  in  those 
cases  the  u*t%d  que  trusts,  resided,  with  permission  of 
the  trustees.  So  is  this  case  distinguishable  from  jRer  ▼• 
Wiv€lingham(d)p  because  there  the  cestui  que  trusts  under 
a  will»  took  a  conveyance  of  the  estate  (  directed  by  the 
%rill  to  be  sold,  and  the  proceeds  divided  between  the 
pauper  and  three  others,)  and  the  pauper  having  after- 
wards resided,  there  was  no  doubt  he  thereby  gained  a 
settlement;  but  here  the  pauper's  residence  was  merely 
under  a  parol  license,  and  a  Court  of  Equi^  could  not 
have  given  him  any  legal  title. 

Abbott,  C.  J« — I  am  clearly  of  opinion  there  was 
not  an  equitable  interest  in  this  case,  which  would  have 
entitled  the  pauper  to  say  to  the  administratrix,  **  I  shall 
come  and  live  in  this  place,  and  if  you  do  not  aUow  me 
so  to  do^  a  Court  of  Equity  will  enforce  my  title/'  The 
pauper  had  no  such  right*  He  was  entitled  indeed,  in 
light  of  his  wife,  to  call  upon  the  administratris  to  give 
an  account  of  the  estate  and  effects  of  the  intestate,  but 
it  might  have  turned  out  that  she  had  paid  much  more  than 
the  value  of  this  tenement  in  dischaif^ng  her  husband's 
debts,  and  in  that  case  he  would  have  had  not 


Bayley,  J.— In  Rex  y.  Toddington(e\  which  is  the 
latest  case  upon  this  head  of  settlement,  the  beginning 

(a)  8  East,  405.  (d)  Dong.  738. 741. 

(6)  ie  CoDsL  500.  (e)  1  B.  4(  A.  560. 

(0  16  Easti  1S7, 


EA8TER   TERM,    FOURTH    GEO.   IV.  471 

of  Lord  EllenborougVs  opinioD  is,  I  think,  decisive  upon  ia23. 
this  subject.  His  Lordship  says,  "  This  is  not  an  estate  _.  ^^"^ 
so  clearlj  equitable,  that  a  Court  of  Law  can  presume  «. 

that  a  Court  of  Equity  would,  if  applied  to,  clothe  the  xiiHABrrAaTs 
party  with  the  legal  right  to  it.*'    That  paragraph  shews     ^^^■^•' 
in  what  case  an  equitable  interest  shall  give  the  party  a 
right  to  be  considered  as  gaining  a  settlement  in  right  of 
it;  and  my  Brother  Holroyd,  in  giving  his  judgment  in 
that  case,  says,    <'  An  equitable  estate  is  very  different 
from  an  equitable  right  to  have  a  conveyance  of  the  legal 
estate.''    In  this  case  it  seems  to  me,  that  the  pauper  had 
DO  right  at  all  to  go  into  a  Court  of  Equity  to  have  a 
specific  portion  of  this  estate  decreed  to  him,  or  to  be 
admitted  to  reside  npon  the  premises. 

HoLROTO,  J. — I  am  of  opinion  that  die  pauper,  in 
this  case,  had  not  any  equitable  right  to  enjoy  the  pro- 
perty in  question.  He  was  entitled  to  his  wife's  share, 
assuming  that  the  testator's  effects  were  sufficient  to  pay 
it,  but  I  think  he  bad  no  right  to  enter  and  take  posses- 
sion of  the  cottage  without  the  assent  of  the  administra- 
Irix,  nor  even  then,  if  she  disposed  of  the  possession, 
without  reserving  the  powers  given  to  the  ordinary,  under 
the  Statute  of  Distributions  (a). 

Rule  absolute  for  quashing  the 
Order  of  Sessions. 

(a)  Betty  J.,  was  absent. 
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Friday,  The   KiNG  «.  The  INHABITANTS   of  ChBERT 

WlLLlNOHAM. 


A  pauper  was  x5Y  an  order  of  two  Justices.  WiUiam  Boulding  and 
hired  as  .       .  .  . 

ground-keeper  his  wife  and  children,  were  removed  from  the  parish  of 

a^eedtT^i^e  Hougham  in  the  parts  of  Kesieven,  to  the  parish  of 
himsota-year  Cherry  WilUnsham,  both  in  the  county  of  Linco/n.    The 

wages,  a  cot-  jr  o         /  j  ^ 

tage  to  live  in,  Sesvions,  on  appeal,  confirmed  the  order,  subject  to  the 
and  whole  pro-  opini^P  of  the  Court,  upon  the  following  case: — 
^^fo?"his  Previous  to  the  Ist  May,  1817,  the  pauper,  Maithem 

own  services,  Boulding,  had  gained  a  settlement  by  hiring  and  service 
of  28i.  and  the  in  the  parish  of  Cherry  Ifiliitigham,  and  on  that  day  coo- 
irofiu  0?^-''  ^^^^^  *^  become  the  ground-keeper  of  John  HOI,  in 
other  cow,  in  respect  of  his  farm  at  Hougham,  on  the  following  terms: 
of  his  lodging  His  master  was  to  find  a  cottage  on  the  farm  for  the  pau-^ 
inginthecoN  P^^  ^^  reside  in,  with  his  wife  and  family,  to  give  90l. 
m£te?*^?^-^**  wages,  and  to  depasture  for  the  pauper  two  cows  upon 
tourers.    The  the  farm  at  Hougham ;  the  whole  profits  of  which  cows 

contract  being  •         .        ■       •  ,       %  ^  t  •       .v 

entire,  and  the  >|vere  to  be  taken  by  the  pauper  (as  hereafter  explained), 

ofjthe  lands  on  ^^^f  ^^  consideration  thereof,  and  of  28/.  per  annum^ 
which  the  two  ^q  be  paid  to  him  by  the  master,  in  addition  to  the  above 

cows  were  de-     -         "^  ^  .       , 

pastured  being  wages  of  20/.,  was  to  maintain  two  servants  in  the  cot* 

more  than  lOi. :  ^  ..  ■••        •/•  j^»i  '%   ^  * 

Held,  that  he  ^8^  wberem  pauper  and  bis  wife  and  family  resided  dur- 
^'iir^lT**"*?-  *"8  ^^  ***^  yeBX.  The  pauper  resided  under  these  terms 
int; a  tenement  in  Hougham  during  the  year,  taking  the  whole  profits  of 
meaning  of  the  the  cows,  receiving  his  wages,  the  allowance  of  28/.,  and 
•utute.  maintaining  the  two  servants.    The  contract  was  an  entire 

contract.  The  master  agreed  to  give  the  pauper  20/.  a 
year,  a  cottage  to  live  in,  and  the  joist  and  whole  profits 
of  one  cow,  for  his  own  services,  and  the  sum  of  28/* 
and  the  joist  and  whole  profits  of  another  cow,  in  con* 
sideration  of  his  (the  pauper's)  lodgii^  and  maintaining 
in  the  cottage  two  of  h]a(Hilfs)  labourers.    The  amual 


The  Kino 
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▼alue  of  the  lands  on  which  the  two  cows  were  depas«       1823. 

tured  exceeded  10/.,  but  would  not  be  of  that  value  if 

one  cow  only  had  been  kept;  that  is  to  say,  the  annual 

▼alue  of  the  agistment  of  two  cows  upon  the  land  in  iv^'""^ 

question  would  be  worth  10/.,  but  if  one  cow  not  worth 

10/.  a  year. 

The  case  was  argued  on  a  former  day,  when 

S.  M.  Phillips^  in  support  of  the  order  of  Sessions, 
contended,  first,  that  it  was  apparent  upon  the  face  of  the 
case,  that  the  pauper  had  no  interest  whatever  in  one  of 
the  cows,  and  consequently  the  value  of  the  tenement, 
even  if  this  could  be  considered  as  a  tenement,  was  in- 
sufficient to  confer  a  settlement.  It  was  quite  clear  that 
the  produce  and  profit  of  one  of  tiie  cows  was  expressly 
applied  to,  and  received  by  the  other  two  servants  of  the 
pauper's  master,  and  in  no  degree  concerned  the  pauper 
himself.  The  profit  indeed  passed  through  his  hands, 
but  that  was  merely  for  the  convenience  and  on  account 
of  his  master,  and  not  with  any  view  to  his  own  per- 
sonal participation  or  benefit.  But  secondly,  this  was  no 
tenement  within  the  meaning  of  the  statute  IS  &  14 
Car,  £•  c.  12.  It  was  very  distinct  in  its  nature  and  cha- 
racter from  all  the  cases  of  this  kind,  and  the  Court  would 
not  strain  either  the  law  or  common  sense,  in  order  to  ex- 
tend the  principle  of  those  cases,  the  operation  of  which 
had  been  already  more  than  sufficiently  extensive. 

Scarlett  and  Balguy,  contri.  Tliere  is  a  sufficient  rent- 
ing of  a  tenement  to  confer  a  settlement  upon  this  pau- 
per, both  as  respects  the  nature  and  the  value  of  the 
tenement  in  question.  There  is  one  entire  contract  here 
between  the  parties.    The  pauper  is  to  be  ground-keeper 
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1823«       to  Mr.  Hill,  and  is  to  discharge  the  duties  of  that  situ-* 
atioD,  and  to  maintain  two  other  of  his  master's  labourers; 


ff^  and  in  payment,  he  is  to  receive  a  house  to  live  in,  the 

ViLUMOHAM.  P'^fi^*  ^f  ^^^  cows,  and  so  much  yearly  wages.    How 

can  it  be  contended,  that  this  is  not  taking  a  tenement 
within  the  meaning  of  the  statute?  He  has  the  depasturing 
of  the  cows  in  propria  jure.  It  has  been  held,  that  the 
renting  a  dairy,  or  the  renting  a  rabbit-warren,  is  a  good 
tenement,  and  will  confer  a  settlement.  Rex  v.Piddletreni^ 
hidei^a)',  that  a  cattle-gate  is  a  tenement  within  the  mean- 
ing of  the  statute.  Rex  v.  Whixley{b);  and  that  occupa- 
tion, in  reward  of  service  as  a  herdsman  upon  a  common^ 
was  a  good  renting  of  a  tenement.  Rex  v.  Melkridge(jc)i 
all  which  are  much  slighter  cases,  and  much  more  equi- 
vocal in  their  nature  than  the  present;  and  therefore,  upoQ 
all  these  authorities,  the  tenement  here  is  quite  sufficient  ia 
its  nature.  Then,  as  respects  the  value,  the  case  is  equally 
clear  in  favor  of  the  settlement.  There  is  no  distinctioa 
between  the  one  cow  and  the  other,  as  to  the  terms  upoo 
which  they  were  taken  by  the  pauper,  or  the  manner  in 
which  the  produce  of  them  was  to  be  applied.  He  wai 
to  receive  the  produce  of  both,  arising  in  loco  cerio,  and 
to  apply  it  as  he  thought  fit.  There  was  no  special  ap« 
plication  of  any  part  to  the  maintenance  of  the  labourers; 
and  the  pauper  had  precisely  the  same  interest  in  the  land 
in  respect  of  one  of  the  cows  as  he  had  in  respect  of  the 
other.  By  the  very  finding  of  the  case,  therefore,  the  value 
is  more  than  sufficient.  If  any  authority  were  wanting 
upon  this  point,  Rex  v.  Minster{d)  is  precisely  in  point, 
and  is  conclusive  of  the  present  case  (e)» 


(a)  3  T.  R.  772.  (e)  Vide  Am  v.  OMm  St.  Ed* 

(6)  1  T.  R.  137.  mundB,  «  Dowl.  6t  Ry.  T.  R.  800, 

(c)  Id.  598.  and  Rex  v.  Tislmnfy  2  Nd.  P.  L. 

(4)  5  M.  &  S.  276.  17.  3d  edit. 
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The  Court  took  time  to  consider  of  the  case,  and  judg*        1823. 
meDt  was  now  delivered  by 


The  Kino 
Cherry 


Abbott,  C.  J. — We  have  considered  of  this  case,  wiT^Ji^B^^ig. 
and  we  are  all  of  opinion  that  the  pauper  has  acquired 
a  settlement  in  the  parish  of  Hougkam,  and  therefore 
that  the  order  of  removal  was  wrong,  and  the  rule  for 
quashing  it  must  be  made  absolute.  The  tenement  in 
question  consisted  in  the  depasturing  of  two  cows.  The 
case  found  that  the  annual  value  of  the  land  upon  which 
the  cows  were  depastured  would  have  been  under  10/., 
if  only  one  of  the  cows  was  kept  upon  it,  but  that  it 
exceeded  that  sum  if  both  cows  were  so  kept.  It  was 
therefore  contended  in  support  of  this  order,  that  though 
the  depasturing  of  one  of  the  cows  might  be  considered 
as  a  tenement,  yet  that  that  of  the  other  could  not.  Now 
it  is  found,  that  the  contract  between  the  parties  was 
one  entire  contract.  Tbe  master  agreed  to  give  the  pau* 
per  20/.  a  year,  a  cottage  to  live  in,  and  the  jobt  and 
whole  profits  of  one  cow,  for  his  own  services;  and  88/, 
a  year,  and  the  joist  and  whole  profits  of  another  cow, 
in  consideration  of  his  lodging  and  maintaining  in  his 
cottage  two  of  his  master's  labourers.  The  question  to 
be  determined  arises  in  relation  to  the  latter  cow.  By 
the  terms  of  the  contract,  the  master  is  to  have  no  part 
of  the  produce  of  either  of  the  cows,  and  that  produce 
therefore  must  have  formed  a  part  of  the  value  which  was 
to  be  given  to  the  pauper  in  consideration  of  his  services, 
and  whether  the  pauper  was  to  be  paid  in  money,  or  in 
any  other  manner  beneficial  to  himself,  is  perfectly  inuna^ 
terial.  We  therefore  think,  that  the  difference,  as  to  the 
depasturing  of  these  two  cows,  as  collected  from  the 
terms  of  tlie  contract,  does  not  amount  to  any  legal  dis- 
tinction, and  we  cannot  therefore  say,  that  tbe  fitment 
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1823.        of  the  latter  cow  was  not  a  tenement  within  the  meaning 
of  the  statute* 


The  Kino 
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WiLLiMGBAM.         RuIc  absolute,  for  qnashing  the  Order  of  Seasious. 


Friday,        The  KiNG  V.  The  Inhabitants  of  Haoworth- 

^*y^-  INGHAM. 


The  lord  of  a  JtSV  an  order  of  two  Justices,  Edward  Turner  and  Jane 
rilceii^^iu  *  ^^^  ^^^^f  ^°^  ^^^^^  children,  were  removed  from  Siainion 
widT^h*^  6y  Langworth  to  Hagworthingham^  both  in  the  county 
on  the  waste,  of  Lincoln,  The  Sessions  on  appeal  confirmed  the  order, 
accordingly,      subject  to  the  opinion  of  thb  Court,  upon  the  foUowing 

and  sold  it  to     ^^-^  . 

JB.,  who  again    ^^^  ' 

■old  it  to  T.  In  the  year  1798,  certain  Commissioners,  in  pursuance 

cnpied  the  of  an  Act  of  Parliament  for  the  inclosure  of  the  parish  of 

y^rs,  aod^^  Hagworthingham,  made  their  award,  and   allotted  the 

paid  annnaily  g^rl  of  Monvers,  as  lord  of  the  manor  of  Hagmorihing* 

one  ftliillinic  to  '  ... 

the  lord,  and  ham,  an  allotment  as  a  full  compensation  for  his  r^t 

for  341.':—  ^nd  interest  in  or  to  the  soil  of  the  open  fields  and  com* 

Sd^liorpnr^'  monable  and  waste  lands  within  the  said  manor  of  Ht^ 

chase  sncli  an  worthingham.     In  the  year  1809,  one  Thonuu  Goodmim 

terest,  either  applied  to  Lord  Manrers,  through  Mr.   De  Brun,  his 

able,  as  To  gain  Lordship's  agent,  for  leave  to  build  a  house  upon  tho 

a  settleraent  ^aste  in  the  parish  of  Uas^worthinsham.    Lord  Manver$ 

by  virtue  of  ,      ^     "^  ®  ^ 

9  Geo.  1.  C.7.    gave  him  in  writing,  full  and  free  liberty  to  build  a  hoaae 

on  the  place  in  question.  Goodwin  built  there,  oo  tho 
waste  by  the  road  side,  in  the  same  year,  a  blackamitVa 
shop,  which,  two  years  afterwards,  he  sold  to  one  Baiky^ 
who  sold  it  soon  afterwards  to  the  pauper  for  SO/.  No 
-deed  of  conveyance  was  executed  to  the  pauper.  The 
pauper  converted  the  shop  into  a  dwelling-housci  where 
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be  resided  during  five  years,  and  then  sold  it  to  one        1823. 
Wright  for  34/.    The  pauper  continued  to  live  therein,     xhT^na 
as  tenant  to  Wright,  for  two  years  longer.     During  the  o. 

five  years  that  the  pauper  resided  as  owner  of  the  house,  maHAji. 
he  paid  one  shilling  a  year  to  Lord  Manvers,  as  lord  of 
the  manor.  The  surveyor  of  the  highways  once  de- 
manded this  one  shilling  to  be  paid  to  him,  but  it  never 
was  so  paid.  On  the  pauper  quitting  the  house,  Wright 
went  to  live  there,  and  it  is  let  by  Wright  to  a  tenant  for 
8/.  10s.  a  year  at  the  present  time. 

The  case  was  argued  on  a  former  day,  by 

Nolan  and  Patterson^  who,  in  support  of  the  order  of 
Sessions,  contended,  that  the  pauper  was  the  purchaser 
of  an  interest  either  legal  or  equitable  for  SO/,  in  the 
parish  of  Hagworthingham,  and  thereby  gained  a  settle- 
ment, within  the  meaning  of  9  Geo.  1.  c.  7.s.  5.  They 
cited  Rex  v.  Bulterton(a),  Rex  v.  Calow(b),  Rex  v.  Gar- 
wayic),  Rex  v.  St.  Mary,  Whilechapel^d),  and  Rex  v. 
Homchurch{e). 

Balguy  and  Clinton,  contrd.  The  pauper  had  no  bet- 
ter title  than  Goodwin,  and  if  the  latter  had  no  legal  or 
equitable  estate  in  the  parish,  no  settlement  was  gained. 
Originally  Goodwin  had  no  more  than  a  permissive  occu- 
pation, or  license  to  build.  He  had  no  interest  in  the 
land,  and  therefore  he  could  convey  nothing  to  a  pur- 
chaser. The  pauper's  title  depends  entirely  upon  the  in- 
terest which  Goodwin  had,  and  as  the  latter  had  nothing 
but  a  bare  naked  possession,  without  title,  no  settlement 
could  be  gained  by  the  pauper's  purchase.    They  relied 

(a)  6  T.  R.  554.  (lO  Barr.  S.  C.  55. 

(5)  3  M.  &  S.  (/)  8  B.  &  A.  189. 

(0  Barr.  S.  C.  639. 
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1823.       ^P<^  ^^  ^*  Harndon^9^the'HiU{a),  as  being  expresdy 

^^^        in  pobt. 
The  Ki«o 

9. 

Ha«wobtr-       The  Court  took  time  to  consider  ibe  case,  and 


IMOHAM. 


Abbott,  C.  J.,  now  gave  judgment. — We  ba?e  con- 
mdered  of  this  case,  and  are  of  opinion,  that  the  pau- 
per did  not  gain  a  settlement  in  the  parish  of  Hagworth" 
ingham,  and  consequently  the  rule  for  quashing  the 
order  of  Sessions  must  be  made  absolute.  It  was  coo* 
tended  in  argument^  that  when  a  party  has  an  estate  in 
a  parish  for  which  he  has  paid  an  actual  consideration 
of  30/.  his  occupation  of  that  estate  enables  him  to  ac- 
quire a  settlement ;  and  there  was  some  discussion  as  to 
the  nature  of  the  estate  by  the  purchase  of  which  a  set- 
tlement could  be  thus  acquired.  But  on  the  authority  of 
Rex  V.  Horndon^n-the-HiUj  we  are  of  opinion,  that  no 
estate  or  interest  in  the  land  was  purchased  by  the  pau- 
per in  this  case.  It  appears  upon  the  statement  of  the 
facts  sent  us  by  the  Sessions,  that  the  pauper,  after  his 
purchase,  paid  one  shilling  per  annum  to  Lord  Mamen, 
as  lord  of  the  manor,  during  his  occupation;  but  it  does 
not  appear  that  any  such  payment  was  made  by  the  per- 
son who  originally  erected  the  building  upon  the  waste; 
and  therefore,  though  the  pauper  may  possibly  have  ac- 
quired the  character  of  tenant  from  year  to  year  to  Lord 
Manvers,  he  is  still  without  any  interest  in  the  land 
derived  either  from  Bailey  or  Goodwin,  his  predecessorsi 
because  their  erection  and  occupation  of  the  house  under 
a  license  from  the  lord,  does  not  amount  to  any  legal 
estate  whatever.  We  think  the  present  case  is  preciaely 
similar  to  that  of  Rex  v.  Horndon-on'the^HUl,  and  must 
be  governed  in  principle  by  it ;  and  that  case  clearly 
decided,  that  a  mere  license  to  build  on  the  waste  does 
not  convey  a  grant  of  any  estate  in  the  soil^  legal  or 

(a)  4  M.  &  S.  b6i. 
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equitable.  The  obsenrations  of  Lord  Ellenborough  in  that       1823. 
case  are  very  decisive.    He  says,  "  We  cannot  take  into     jf^^^^j^Q 
our  consideration  what  it  may  be  conjectured  a  Court  of  «. 

Equity  would  determine  in  this  case.  Periiaps  a  Court  inoham. 
of  Equity  might  interfere,  but  can  we  say  with  certainty 
that  it  would  i  We  oug|it  to  see  that  the  party  has 
clearly  an  equitable  interest,  and  not  merely  such  a  claim 
as  might  possibly  induce  a  Court  of  Equity  to  interpose  in 
some  way  or  other.  This  was  a  mere  personal  license. 
The  pauper  here  never  had  a  more  perfect  estate  than  the 
license  gave  him,  that  is,  a  permission  to  occupy.'*  Upon 
this  authority,  therefore,  and  upon  the  ground  that  there 
was  no  purchase  in  this  case  of  any  estate  or  interest  in 
the  land  or  the  building,  we  are  of  opinion  that  no  set- 
tlement was  acquired  by  the  pauper. 

Rule  absolute  for  quashing  the  Order  of  Sessions. 


The  King  v.  The  Company  of  Proprietors  of  the 
Manchester  and  Salford  Water  Works. 

JL  HIS  was  an  appeal  against  a  rate  made  by  the  Com-  By  the  Man' 
missioners  of  Police  of  Manchester  and  Sa/ford,  upon  yo,.j  paving 
certain  water  pipes,  trunks,  and  other  apparatus  of  the  ^\^^mQ^K 
defendants,  used  by  them  for  supplying  these  towns  with  the  tenants 
water.    The  Sessions  on  appeal  confirmed  the  rate,  sub-  of  aU  mewo- 
ject  to  the  opinion  of  the  Court,  upon  the  following  case :  warehoni^' 
The  defendants  are  a  body  corporate  and  politic,  and  thoDt,  cellan, 

vanlts,  stablcf, 
coach-honites, 
tecw-boQief,  and  other  bnildingf ,  gardeot,  garden-groand,  and  other  iemementt  with* 
fai  the  same  townt,  are  liable  to  be  rated  for  the  pnrpotei  of  the  act.  Under  this  act 
the  MtmdiMiUr  and  SaVord  Water  Works  Company  are  not  rateable  as  occnpiers  of 
a  UmemefU^  in  respect  of  their  water  pipes  carried  under  groand,  for  sopplying  those 
towns  with  water. 
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1823.       hj  Stat.  49  Geo.  3.  c.  192.  s.  32.  are  empowered  to  make 
,^^^         and  maintaiu  the  necessary  works  and  apparatus  for  sup- 
V.  plying  the  towns  of  Manchester  and  Salford  with  water. 

W^ATER  **  They  have  an  office  and  yard  in  the  town  of  Manchester^ 
WoKKs.  which  they  rent  from  the  owners  thereof;  and  they  have 
also  main  pipes  running  through  many  of  the  streets  of 
Manchester^  from  which  service  pipes  convey  the  water 
to  the  several  dwelling-houses  of  the  persons  whom  they 
supply.  By  sect.  55  of  the  same  statute,  inhabitants  wish- 
ing to  have  water  from  the  defendants'  works,  are  autho- 
rizedy  with  the  consent  of  the  defendants,  and  with  the 
consent  of  the  owners  of  the  premises  through  which 
the  pipes  shall  pass,  at  their  own  expense,  to  open  the 
ground  between  the  main  pipes  and  their  houses,  and  to 
lay  down  pipes  communicating  from  one  to  the  other, 
upon  payment  of  certain  yearly  rates  to  be  agreed  on. 
And  in  default  of  payment  thereof,  the  defendants  are 
authorized  to  remove  the  pipes,  and  to  recover  the  ar- 
rears by  distress  and  sale,  the  pipes  to  be  restored  to  the 
persons  who  originally  provided  them.  By  stat.  2  Geo.  4. 
the  defendants  are  compelled  to  furnish  a  sufficient  sup- 
ply of  water,  in  the  manner  directed  by  the  former  acts^ 
to  every  inhabitant  occupying  a  private  dweUing-house,  or 
a  part  thereof,  in  any  part  of  the  said  towns,  for  die 
use  of  his  family,  at  certain  annual  rates  tlierein  specified, 
and  varying  in  proportion  to  the  rent  of  the  houses  of 
the  inhabitants,  10/.  per  annum  being  the  mcunmum^  and 
125.  per  annum  the  minimum  oi  such  rates;  and  when 
water  is  supplied  for  any  other  purpose  than  the  con- 
sumption of  private  families,  a  further  rate  to  be  paid 
according  to  agreement  between  the  parties.  In  practice, 
the  service  pipes  are  sometimes  put  in  by  the  company's 
plumber,  and  sometimes  by  the  persons  who  receive  the 
water.  Sometimes  the  tenant  bears  the  expeoae  of  the 
aervice  pipes  from  the  main  pipe  to  his  preauses,  and 


EASTER   TERMi   FOURTH   GEO.   IV.  481 

•ometimes  the  Company  pay  it  for  him^  and  charge  him        1823. 

a  per  centage  in  addition  to  his  water  rate ;  but  the  tenant     ,^^^^ 

t  ,  ,  .  TheKiHQ 

always  bears  the  expense  of  the  pipe  within  his  own  pre-  o. 

mises.  The  Company  have  stop  cocks  in  the  different  Water 
streets,  to  regulate  the  direction  of  the  water,  and  in  Works. 
case  the  consumers  do  not  pay  their  water  rate,  the  Com* 
pany  may,  and  sometimes  do,  withdraw  the  supply,  by 
catting  off  the  service  pipes.  By  32  Geo.  3.  (An  Act  for 
cleansing,  lighting,  and  watching  the  streets  of  MancheB^ 
ter  and  Salford)  certain  Commissioners  are  (by  sect.  39,) 
authorised  once  in  every  year  to  ascertain  the  sums  to 
be  raised  by  rates  or  assessments  upon  the  inhabitants, 
**  and  to  raise  such  sums  by  rates  or  assessments  upon 
all  the  tenants  or  occupiers  of  all  messuages,  houses, 
warehouses,  shops,  cellars,  vaults,  stables,  coach-houses, 
brew»houses,  and  other  buildings,  gardens,  garden-ground, 
and  other  tenements,  situate,  standing,  lying,  and  being 
within  the  said  towns  respectively,  according  to  the  an- 
nual rent  or  value  of  the  same  respectively.*'  In  pur- 
suance of  this  clause,  the  Company  were  duly  rated  in 
respect  of  their  office  and  yard  in  Manchester^  in  which 
assessment  they  have  acquiesced ;  they  were  also  further 
rated  **  in  respect  of  your  pipes,  trunks,  apparatus,  works, 
and  tenements  in  the  township  of  Manchester^  for  and 
concerning  the  conveyance  and  supply  of  water  in  that 
township,  and  the  profits  arising  therefrom  in  the  same 
township,  33/.  \5$/*  The  Company  have  no  property 
in  the  township  oi  Manchester^  except  that  specified  in 
the  assessment:  their  reservoirs,  engines,  and  engine* 
houses  being  in  the  township  of  Besmck.  Against  this 
latter  assessment  the  Company  appealed.  The  Sessions 
were  of  opinion,  that  the  defendants  were,  under  the 
above  circumstances,  to  be  considered  as  beneficial  oc- 
cupiers of  the  pipes.  Sec.  mentioned  in  the  assessment 
and  confirmed  the  rate. 

VOL.  I.  I    I 
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1823.  This  case  was  argued  before  Bayley^  J.  Holroyd,  J* 

''^^        and  Best,  J.,  at  the  Sittinss  held  at  fVestmhuter  after  last 
The  KiHO  ^^ 

V.  HUafyTerm. 

Manchbstbr 

Watbr 

Woaat.  j^  WilliamSf  Starldef  ArmUrong,  and  Courtenay,  ar- 

gned  in  support  of  the  order  of  Sessions,  and  cited  Rex 
▼.  The  Rochdale  Water  Works  (a),  Rex  v.  Macdomld{]b\ 
Rex  V.  Nicholson  (c),  Rex  v.  BelHd),  and  lier  t.  Jo^ 

Cdiman  argued  contri,  and  cited  2  Rol.  Ab.  57 •  L  7. 
IIL  Com.  Dtg.  tit.  Tenement,  E.  2.  JRer  v.  Bell.  Rex  v. 
JoUiffe.  Hollis  v.  Goldfinch  (J).  The  Duke  of  Newca»^ 
tie  T.  Clark  (g).  Atkins  v.  Dam  (A).  Stanley  t.  ^Ai^e  (i)^ 
and  Rex  v.  Bath  (A). 

3%e  Court  took  time  to  consider  the  case,  and  the 
judgment  was  now  delivered  by 

Batlet,  J. — The  question  raised  for  the  opinion  of 
the  Court  in  this  case  was,  whether  the  Company,  in 
respect  of  their  pipes,  trunks,  and  other  apparatus  for 
supplying  the  towns  of  Manchester  and  Salford  with 
water,  were  liable  to  the  payment  of  rates,  under  the 
40  Geo.  S.  as  the  occupiers  of  the  water-way;  or,  in 
other  words,  whether  their  occupation  of  that  water-way 
was  to  be  deemed  a  tenement  within  the  meaning  of  that 
act.  By  the  d9th  section  of  that  act,  ''  the  tenants  and 
occupiers  of  all  messuages,  houses,  warehouses,  shops, 
cellars,  vaults,  stables,  coach-houses,  brew-houses,  and 


(a)  1  M.  As  S.  654.  (/)  S  Dow.  Sc  Rj.  T.  R.  316. 

(h)  1  <  East,  3S4.  («r)  2  J.  B.  Moore,  666. 

(c)  Id.  330.  (4)  Cald.  315. 

(d)  7  T.  R.  598.  (i)  14  East,  332. 
{€)  2  T.  R.  90.  (Jt)  Id.  609. 
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Other  buildings,  gtrdens,  garden-gronnd,  and  other  tene*       1823* 

ments,'*  are  made  liable  to  be  rated.    It  does  not  adopt    -J"*^ 
.      _  ■  •  •»     *ne  Kino 

the  language  of  the  43  Eliz.  c.  2,  ''  land  and  houses/  v. 

but  it  confines  itself  to  the  various  kinds  of  property  watbr^ 
which  I  have  specified;  the  word  *'  land**  is  no  where  to  Woaai, 
be  found,  but  the  word  **  tenement'*  is  used;  and  there* 
fore  the  decisions  upon  the  statute  of  EUzabeth  will  not 
apply  to  the  present  case,  unless  the  word  "  tenement'' 
here  used,  is  to  be  construed  as  equivalent  to,  or  com* 
prehended  in,  the  word  **  land/*  lliis  is  an  act  '<  For 
cleansing,  lighting,  watching,  and  regulating  the  streets^ 
lanes,  passages  and  places  within  the  towns  of  JfancAes- 
ter  and  SalJ'ord,  and  for  widening  and  rendering  more 
commodious,  several  of  the  said  streets,**  &c.  One  of 
the  chief  objects  of  the  act,  therefore,  was  clearly  to 
provide  for  the  proper  security,  peace,  and  accommoda- 
tion of  persons  dwelling  in  and  passing  along  these  towns^ 
and  the  rate  b  to  be  made  upon  those  persons,  namely, 
upon  "  the  tenants  or  occupiers  of  any  messuage,**  Sic. 
there  situate.  It  is  observable,  that  wherever  the  word 
*'  tenement**  occurs  in  the  act,  it  is  invariably  associated 
with  some  other  term  denoting  a  buiUUng  of  some  kind 
or  other.  In  the  d9th  section,  which  directs  the  Commis* 
aioners  to  ascertain  the  sums  to  be  raised  by  rates  or  as- 
sessments, and  enumerates  and  describes  the  persons  upon 
vrhom  these  rates  are  to  be  made,  the  word  **  tenement  ** 
occurs;  but  in  what  connexion?  ^'  Other  buildings, 
gardens,  or  garden-ground,  and  other  tenements.**  By 
the  40th  section,  the  demand  of  the  rate  b  to  be  left  at 
**  tlie  dwelling-house  or  tenement  **  occupied  by  the  per^ 
son  rated.  The  4l8t  section  recites,  that  ^*  several  mes- 
suages, dwelling-houses,  &c.  in  the  town,  are  let  out  in 
lodgings  and  tenements  to  different  tenants,**  and  provides, 
that  ^  every  such  messuage  and  dwelling-house,  or  tene- 
ment/* shall  be  liable  to  a  rate.    These  are  the  principal 

I  I  2 
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1823.        instances  in  which  the  word  **  tenement"  is  used  in  the 

Th/TKiMQ     ^^^^^^  ^^  ^^^  ^^^9  ^^^  ^'^™  these  instances,  considering 
V*  the  manifest  object  of  the  act,   and  the  association   in 

Watbr  which  we  find  this  word,  M'e  are  to  consider  in  what  sense 
Woajii.  ii^^  Legislature  intended  to  use  it,  and  how  it  ought  pro- 
perly to  be  applied.  The  constant  omission  of  the  generri 
and  obvious  word  **  land/'  and  the  introduction  of  the 
terms  '*  gardens  or  garden-ground/'  clearly  imply  that 
land  in  general  was  not  intended  to  be  made  the  subject 
of  the  rate.  The  object  of  the  act  was  to  give  protection 
and  security  to  the  inhabitants  in  their  persons  and  their 
property;  and  therefore  houses,  and  any  species  of  pro- 
perty  appertaining  to  residency  and  to  trade,  are  carefully 
enumerated,  and  are  reasonably  made  the  subjects  of  the 
rate,  because  they  partake  of  the  benefit  afforded.  But 
why  were  gardens  and  garden-ground  to  be  included,  if 
land  in  general  was  not?  For  this  very  sensible  reason: 
garden-grounds  in  the  immediate  vicinity  of  a  large  and 
populous  town  are  an  extremely  valuable  species  of  pro- 
perty, and  are  also  extremely  open  to  depredation  and  in- 
jury, and  the  improvement  in  lighting  and  watching  these 
towns  would  be  the  means  of  affording  very  important  pro* 
tection  to  property  of  that  nature  in  their  neighbourhood, 
and  would  therefore  properly  render  such  property  the 
subject  of  charge.  Gardens  and  garden-grounds,  there* 
fore,  with  reference  to  this  Act  of  Parliament,  are  pro- 
perly distinguisliable  from  land ;  while  land  in  general, 
and  particularly  pasture  land,  and  other  species  of  real 
property,  such  as  are  included  under  that  general  denomi- 
nation, are  as  properly  comprehended  in  the  atattMe  of 
Elizabeih,  as  affording  large  incomes  to  the  proprietors^ 
and  consequently  supplying  the  means  of  contribution 
towards  the  public  expenditure.  But  these  latter  kinds  of 
landed  property  are  omitted  in  this  Act  of  Parliament, 
because  they  can  derive  no  important  protection  or  equi- 
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valent  advantage  from  the  improvements  which  it  is  the  1823. 
object  of  the  act  to  effect.  We  are  therefore  of  opinion,  yuT^ 
that  the  word  **  tenement,'*  as  used  in  this  statute,  is  not  v. 

equivalent  to  the  word  **  land''  in  the  statute  of  Elizabeth^  Watbr 
and  that  the  property  in  question  is  not  a  "  tenement"  WoaKi. 
within  the  plain  and  fair  meaning  of  the  Legislature  in 
this  statute,  and  consequently  is  not  liable  to  the  pay- 
ment of  this  rate.  For  these  reasons  we  think  that  the 
order  of  Sessions  confirming  the  rate  upon  the  defendants, 
must  be  quashed. 

Order  of  Sessions  quashed. 


The  King  r.  The  Justices  of  the  Hundred  of 

Cashiobury. 

mS  ROUGH  AM  moved  for  a  certiorari  to  remove  a  A  cntimwri 
conviction  under  the  stat.  5  June,  for  killing  game,  for  J^n^^e  pro- 
the  purpose  of  having  it  quashed  for  insuiEciency,  there  ^^^'^^"^JJJjf^ 
being  no  appeal  given  by  the  statute  to  the  Sessions.    He  nnleas  it  U  ex- 
admitted  that  the  objection  was  not  apparent  upon  the  away ;  aod  an 
face  of  the  conviction,  but  arose  upon  the  form  of  the  fi^^nnleM^U 

information.     Upon  which  w  exprc«!y 

'^  given  by  the 

ttatnte 

The  Court  said,  on  the  authority  of  Rex  v.  L48ton(a),  ^m  n^i  iJl^e 
that  unless  the  objection  appeared  on  the  face  of  the  f^^^^^^?"^ 
conviction  itself,  no  notice  could  be  taken  of  it.     And  in  the  proceed- 
referring  generally  to  penal  statutes,  they  observed  that  p^al  atatnte, 
this  was  the  governing  principle  with  respect  to  the  writ  ™^j,^n  ihc' 

of  certiorari,  and  the  risht  of  appealing  to  the  Sessions,  ^ace  of  the 

,        .         .  ....  1-  I        .    .  convicUon 

namely,  that  the  certiorari  always  lies,   unless  it  is  ex-  itself. 

pressly  taken  away,   and  an   appeal   never  lies,    unless 

(«)  5T.  R.  338. 


486 

J823. 
The  Kino 

V. 

The  JusTiCBi 
of  Cashio- 

BURY. 
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it  IS  expressly  given  by  the  statute;  and  inasmuch  as  the 
statute  5  Anne,  c«  14.  does  not  give  an  appeal  in  terms, 
there  is  no  mode  of  re-considering  the  adjudication  of  the 
Justices^  but  by  removing  the  proceedings  by  certiorari, 
but  with  this  restriction,  that  no  objection  can  be  taken 
unless  it  appears  upon  the  face  of  the  conviction  itself, 
and  not  upon  any  collateral  proceeding.  The  Court 
added,  that  if  there  was  any  substantial  ground  for  com- 
pkiint,  it  was  still  open  to  the  party  to  seek  redress  by  a 
motion  for  a  criminal  information. 

Rule  discharged. 


The  statate 
ISG.d.  C.78. 
s.  80,  pro- 
hibits the  re- 
moval by  cer^ 


The  King  v.  Casson  and  OUiers. 

xIlN  order  of  Sessions  having  been  made  confirming 

an  order  of  two  Justices    for  diverting  and    turning  a 

certain  highway  in  the  county  of  Merioneth,  the  proceed- 

iiorari  into  this  ines  were,  at  the  instance  of  the  defendants,  returned  by 
Coort  of  any       *•  .         .  .  . .    ^  -       ,  i  .      .        . 

proceedings      certiorari  mto  this  Court,  for  the  purpose  of  having  them 

a  Dorsa-  qQ^^gi^^j  fQ^  insufficiency.  After  the  proceedings  had 
been  so  removed,  the  prosecutors  obtained  a  rule,  call- 
ing on  the  defendants  to  shew  cause,  why  the  said  writ 
of  certiorari  should  not  be  quashed  quia  improvide  ema^ 
navit,  and  a  writ  of  procedendo  awarded.  On  shewing 
cause  against  this  latter  rule,  and  a  peremptory  rule  for 
quashing  the  orders  for  diverting  and  turning  the  road 
alfegedVwiUi^  in  question,  two  points  were  raised;  first,  whether  the 
^'n^tif "f*"'"*    order  for  diverting  the  road  was  a  proceeding  in  purso- 

lities  required 

by  the  act :— Held,  that  the  certiorari  was  still  taken  away ;  and  after  the  proceedings 
had  been  in  fact  removed,  the  Court  qnashetl  tlie  certiorari^  quia  imprwiie  timntKiitf 
and  refused  to  discuss  the  sufficiency  or  insufficiency  of  the  order. 

Qatfre,  whether  an  order  for  diverting  and  turning  an  old  road,  need  set  oat  the 
names  of  the  owners  of  the  land  through  which  Uic  new  road  is  proposed  to  ba 
carried. 


lad  in  pnrsa- 
iance  of  that 
act.    Where 
an  order  was 
made  by  two 
Justices,  and 
confirmed  by 
the  Sessions, 
for  diverting 
a  road,  pro- 
fessedly under 
tlie  authority 
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ance  of  13  Geo.  3.  c.  78,  and,  second,  whether,  assuro-        1823. 
ing  it  not  to  be  such  a  proceeding,  a  certiorari  would  lie     mu^^^T^  ^ 
at  common  law.    On  the  face  of  the  proceedings  re-  v. 

turned  under  the  certiorari,  the  order  of  the  two  Justices 
for  diverting  and  turning  the  old  road  in  question,  after 
describing  the  old   road,  according   to  a  plan  annexed 
thereto,  and  pointing  out  a  more  convenient  course,  alsa 
described  in  the  plan  (but  without  naming  the  owners  of 
the  lands  through  which  the  new  road  was  proposed  ta 
be  carried*)    proceeded   to  order  as  follows:  **  We  do 
hereby  order,    that   the  said  highway  be  directed  and 
turned   through   the   lands,    and  according  to  the  line 
marked  A.  in  the  plan  hereunto  annexed,  and  that  the 
surveyors  of  the  highways  for  the  said  parish  of  Festi» 
niog,  where  the  old  road  lies,  do  forthwith  proceed  to 
treat  and   make  agreements  for  the  recompense  to  be 
made  for  the  said  ground,  and  for  the  forming  the  said 
new  road,  and  for  the  making  such  fences  and  ditches  as 
shall  be  necessary,  in  such  manner,  with  such  approbation^ 
and  by  pursuing  such  measures  and  directions,  in  all  re- 
spects,  as  are  warranted  and  prescribed  by  the  statute 
made  in  the  13th  year  of  the  reign  of  his  Majesty  King 
Geo.  3.  for  the  amendment  and  preservation  of  the  high* 
ways,  and  every  subsequent  act  or  acts  relating  thereto; 
and  we  do  order  an  equal  assessment  not  exceeding  the 
rate  of  sixpence  in  the  pound  to  be  made,  &c.  upon  all 
and  every  the  occupiers  of  lands,  8cc.  in  the  said  parish, 
and  that  the  money  arising  therefrom  be  paid  and  applied 
in  making  such  recompense  and  satisfaction  as  aforesaid, 
pursuant  to  the  directions  of  the  said  acts,  &c«'' 

W.  E.  Taunton  and  JR.  F.  Richards,  for  the  defend- 
ants. First;  the  order  made  in  this  case,  though  it  par- 
ports  to  be  a  proceeding  in  pursuance  of  the  13  Geo*  3. 
c.  78.  s.  19*  18  not  so  in  fact,  and  therefore  the  certiorari 
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1823.       18  not  taken  away  by  s.  80,  but  lies  at  common  law.    Se- 
cond ;  supposing,  however,  the  certiorari  to  have  issued 


The  KiMO 


Casson. 


V.  improvidently,  still,  the  objection  should  have  been  made 

on  shewing  cause  against  the  rule  tiisi  for  the  writ,  and 
consequently  the  prosecutors  are  now  concluded,  and  the 
Court  are  bound  to  entertain  the  objecUons  for  insuffi- 
ciency appearing  on  the  face  of  the  proceedings  re- 
turned from  the  Sessions.  The  first  question  is,  whe- 
ther this  be  a  proceeding  in  pursuance  of  this  act,  for 
if  it  be  not,  the  certiorari  is  not  taken  away.  It  clearly 
is  not  a  proceeding  under  the  statute,  inasmuch  as  the 
statute  requires  that  the  names  of  the  owners  of  the  lands 
through  which  the  new  road  is  to  be  carried  shall  be  set 
forth  in  the  order.  For  this  purpose  a  blank  is  left  in 
the  form  of  order  given  in  the  schedule  at  the  end  of 
the  statute.  Now  this  order  does  not  pursue  thb  di- 
rection, for  it  omits  the  names  of  the  owners  of  the 
lands  and  grounds  through  which  the  new  road  is  to  be 
carried.  It  is  true,  it  describes  the  situation  of  the  place 
through  which  the  road  is  to  go,  and  it  also  directs 
the  surveyor  to  treat  with  the  owners  of  the  lands  and 
grounds  for  a  compensation;  but  this  is  not  sufficient, 
because  in  each  case  the  names  of  the  owners  should 
be  inserted,  and  for  this  obvious  reason,  namely,  that 
the  surveyor  and  the  owners  may  come  to  an  agreement 
for  the  recompense  to  be  made,  in  order  that  the  Jus- 
tices may  make  an  assessment  upon  the  rest  of  the  par- 
ties interested.  This  is  an  absolute  order  made  for  an 
assessment,  whereas  the  statute  only  authorises  the  Jus- 
tices to  make  a  conditional  order,  and  consequently  this 
cannot  be  treated  as  a  proceeding  under  this  statute.  If 
this  be  so,  then  the  certiorari  is  not  taken  away,  but  will 
lie  at  common  law.  The  defendants  are  not  bound  to 
shew  upon  what  statute  the  order  is  founded;  the  ojvtit 
probandi  lies  on  the  prosecutors.    It  is  sufficient  for  the 
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present  argument  that  it  is  not  a  proceeding  under  the  1823. 
statute  in  question;  and  if  it  be  not,  then  the  order  must  'ru^^ 
be  quaiihed  fur  insufficiency.    In  Rex  v.  Crewe  (a),  de-  «• 

cided  the  other  day,  the  Court  quashed  the  order,  on 
the  ground  that  it  was  not  conformable  to  the  statute, 
and  was  null  and  void.  For  any  thing  that  appears,  this 
may  be  an  order  under  55  Geo.  3.  c.  68.  s.  £,  and  if  so, 
it  is  by  force  of  that  statute  removable  into  this  Court, 
and  must  be  quashed  for  insufficiency.  But  supposing 
this  Court  will  treat  it  as  a  proceeding  under  13  Geo.  d« 
still,  they  will  not  now  entertain  a  cross  motion  to  quash 
the  certiorari,  supposing  it  to  have  improperly  issued. 
The  usual  course  iu  these  cases  is  to  move  for  a  cer* 
tiorari  in  the  first  instance,  but  with  a  view  to  give  the 
other  side  an  opportunity  of  shewing  cause,  a  rule  ifist 
only  is  granted ;  and  if  there  be  no  opposition,  it  is 
afterwards  made  absolute,  lliat  was  the  case  in  the  pre- 
sent instance;  no  cause  was  shewn  against  the  rule  for  a 
certiorari,  and  the  Court  will  not  now  act  upon  an  ob- 
jection which  ought  to  have  been  urged  against  the 
certiorari  in  the  first  instance.  They  cited  Rex  v.  Shep-^ 
pard  (6). 

Scarlett  and  Patteson,  contrd,  were  stopped  by  the 
Court. 

Abbott,  C.  J. — ^If  this  were  a  case  in  which  we  had 
clearly  the  power  of  issuing  a  certiorari,  and  the  point 
for  consideration  was,  whether  the  Court,  in  the  exer- 
cise of  the  discretion  w  hich  is  ordinarily  vested  in  it  in 
these  cases,  would  have  granted  the  writ,  I  should  have 
thought  that  the  last  argument  urged  was  conclusive,  and 
that  we  ought  not  to  have  granted  a  rule  for  quashing  the 
certiorari,  because  the  prosecutors  had  an  opportunity  of 

(c)  Ante,  464.  (h)  SB.Sik.  414. 
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•hewing  cause  agtinst  die  rule  originally  obtained.     But 
this  18  not  one  of  those  cases.    The  point    here  is,  whe* 
ther  the  Court  has  power  to  issue  the  writ;  and  if  it  ap- 
pears to  us,  at  any  time,  that  the  certiorari  has  issued  in 
a  case  in  which  we  had  no  authority,  it  becomes  our 
duty  to  undo  that  which  has  been  done,  and  quash  it. 
The  question  then  is,  whether  this  be  a  proceeding  by 
the  Justices  under  the  13  Geo.  3.  c.  78.  for  if  it  be,  this 
Court  has  no  power  to  issue  the  certiorari.    It  mani- 
festly b  a  proceeding   under  that  statute,   and  though 
perhaps  it  may  be  soraen-hat  informal,  yet  it  is  in  fact 
such  a  proceeding.    The  13  Geo.  3.  appears  to  be  ex- 
pressly mentioned  by  the  very  words  of  the  Justices,  for 
they  direct  that  the  -matter  shall  be  done  '*  by  pursuing 
such  measures  and  directions  in  all  respects,    as  are 
warranted  and   prescribed  by  the  statute  made  in  the 
13th  year  of  the  reign  of  his  late  Majesty  King  George 
the  Third,  for  the  amendment  and  preservation  of  the 
highways,    and   every  subsequent  act    or   acts   relating 
thereto.''    They  profess,  therefore,  to  proceed  under  that 
act,  or  any  subsequent  act  or  acts  relating  to  the  subject 
of  the  order.  There  are  no  subsequent  acts  relating  to  the 
same  subject,  and  therefore  they  are  proceeding,  and  must 
be  taken  to  be  proceeding,  under  the  13  Geo.  3.     Whe- 
ther they  have   proceeded   formally  or  informally,  is  a 
matter  into  which  this  Court  has  no  authority  to  inquire, 
because  the  writ  of  certiorari  is  taken  away.    I  am  there- 
fore of  opinion,  that  the  rule  for  quashing  the  writ  of 
certiorari,  and  awarding  a  procedendo,  must  be  made 
absolute. 


Ba  YLBT,  J. — I  am  of  the  same  opinion.  I  think  that 
part  of  the  order  which,  it  is  said,  does  not  pursue  the 
form  required  by  13  Geo.  3,  by  omitting  to  name  the 
owners  of  the  laud  through  which  the  new  road  is  to  be 
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Cassom. 
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carried,  does  not  afford  any  foundation  on  which  die  1823. 
Court  is  at  liberty  to  grant  a  certiorari^  as  if  this  case 
were  out  of  that  statute.  The  13  Geo.  3.  c.  78.  s.  16. 
is  the  only  act  which  gives  the  Justices  any  power  to 
divert  and  turn  a  road  without  the  consent  of  the  pro- 
prietors of  the  land  through  which  the  new  road  is  to 
be  carried;  and  if  that  be  so,  the  order  in  this  case  must 
be  a  proceeding  under  the  statute.  But  I  doubt  very 
much  whether,  under  that  act,  it  is  an  essential  part  of 
the  order,  that  the  Justices  should  specify  the  names  of 
the  owners  of  the  land  through  which  the  road  is  to  pass. 
The  sect.  1 6*  contains  no  intimation  whatever  in  that  re- 
spect The  form  of  order  given  in  the  schedule  to  the 
act,  certainly  does  leave  a  blank  for  the  names  of  stich 
individuals,  but  the  form  in  that  respect  is,  in  my  opi- 
nion, only  directory.  The  Justices  are  to  point  out  on  the 
plan,  as  they  have  done  in  this  case,  in  what  direction 
the  road  is  to  go.  They  may  not  know  at  the  time  when 
they  are  pointing  out  in  what  direction  the  road  is  to  go, 
who  may  be  the  different  proprietors  of  the  land;  and 
if  it  were  essential  to  name  them  upon  the  face  of  the 
order,  any  mistake  in  that  respect  would  be  fatal;  and 
therefore  I  do  not  go  along  with  the  argument,  that  if 
we  were  at  liberty  to  look  at  the  order  in  question,  we 
should  be  warranted  in  saying  that  it  was  a  different  order 
from  that  which  the  13  Geo.  3.  prescribes.  There  might 
be  greater  weight  in  that  part  of  the  observation,  which 
says  that  the  statute  only  authorises  a  conditional  order 
for  levying  a  sixpenny  rate,  whereas  this  b  absolute ;  but 
that  would  make  that  part  only  of  the  order  void ;  the 
rest  would  still  stand  good.  If  any  proceeding  had  been 
taken  upon  it,  and  any  part  of  the  rate  had  been  levied 
before  the  condition  was  performed,  the  order  might  not 
be  a  sufficient  answer  to  an  action  of  trespass  brought 
against  the  party  who  made  the  levy;  but  I  have  no  diffi- 
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culty  in  saying,  that  this  is  an  order  made  under  the 
13  Geo.  3,  and  the  certiorari  being  taken  away  by  sec.  80, 
of  that  statnte,  we  cannot  enter  into  the  question  of  its 
sufficiency  or  insufficiency. 


HoLROYDf  J.,  concurred  (a). 

Rule  absohite  for  quashing  the  certiorari  and 

awarding  a  procedendo. 

(a)  Beuly  J.»  ^as  abseut. 


The  King  v.  Tlie  Mayor  and  Justices  of  Nob-* 

WICH. 

By  10  ilfiiif,  X  HIS  was  a  rule  obtained  on  a  former  day,  calling 
Ntrwick  and  ^pon  the  defendants  to  shew  cause  why  a  writ  of  manda- 
liainkts  and  H-  nms  should  not  issue,  commanding  them  to  enter  conti- 
same,  were  in-  nuances  to  the  next  Sessions,  upon  the  appeal  of  the 
tlie  purpose  of  churchwardens  and  overseers  of  the  poor  of  the  hamiet 
ini' and"niain-  ^^  Lakenhanif  in  the  city  and  county  of  Norwich,  against 
tainingc  the       a  certificate  of  the  guardians  of  the  poor  in  the  said  city 

paor  thereof,  .  . 

and  the  guar-    and  County,   certifymg  tliat  the  sum  of  5005/.  13s.  1  la. 

aptMintedwere  ^^^  needful  to  be  raised  for  the  maintenance  and  em- 
empowered 

from  time  to  time  to  ascertain  what  aggregate  snms  wonid  be  neceasary  for  that  pur- 
pose, and  ascertain  wliat  proportion  each  parish.  Sec.  should  contribnte,  and  then 
certify  the  same  to  the  Jnstice^,  two  of  whom  were  to  issne  their  warrant,  reqairing 
the  proper  officers  of  each  parish,  &c.  to  rate  and  assess  the  amount  on  the  respec- 
tive inhabitants ;  and  it  was  provided,  that  if  any  person,  parish,  Sec.  shonld  find 
himself  or  themselves  to  be  nneqnally  assessed,  lie  or  they  mieht  appeal  at  the  nest 
Sessions  held  after  nnch  asseBsment  made  and  demanded.  Where  nnder  this  act  the 
governors  certified  that  the  hamlet  of  L.  ought  to  pay  a  certain  proportion  of  an 
assessment  made  npon  the  whole  city,  and  two  Justices  issned  their  warrant,  re- 
quiring the  collectors  of  the  hamlet  to  assess  that  sum  upon  the  inliabitants,  and  the 
hamlet  being  aggrieved  by  such  assessment :— Held,  that  the  chnrcbwardeas  awl 
overseers  might  appeal  against  both  the  certificate  and  the  warrant  tliereoD,  at  being 
mn  miMemmeiU  nmdt  and  dtmmied,  within  the  meaning  of  the  appeal  daoie. 
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ploytnent  of  the  poor  within  the  said  corporation,  and       1823. 
that  the  sum  of  £86/.  6s.  lid.  was  the  proportion,  part. 


^^ll  A      If  ■  M  JR 

and  share  thereof  set  on  the  said  hamlet;  and  also  upon  v. 

the  appeal  of    the   said  churchwardens  and    overseers,  ^f^oa'wiOT* 

against  a  warrant  under  the  hands  and  seals  of  tlie  Mayor 

and  one  of  the  Justices  of  the  said  city,  dated  6th  Sep* 

tember  last,  directed  to  the  assessors  and  collectors  of  the 

said  hamlet,  requiring  them  to  assess  the  said  sum  of 

286/.  69.  lid.  upon  the  several  occupiers  of  lands,  and 

others  liable  in  the  said  hamlet;  and  to  hear  and  deter-. 

mine  the  merits  of  the  said  appeals. 

The  affidavit  in  support  of  the  rule  stated,  that  by  the 
statute  10  Jnne,  the  city  of  Norwich,  and  the  hamlets  and 
liberties  of  the  same,  were  incorporated  for  the  purpose  of 
better  employing  and  maintaining  the  poor  there,  and  that 
by  the  said  act  it  was  provided  that  the  Mayor,  Recorder, 
Steward,  Justices  of  the  Peace,  Sheriffs,  and  Aldermen, 
for  the  time  being,  and  thirty-two  other  persons  to  be 
chosen  as  therein  mentioned,  shall  be  constituted  guar- 
dians of  the  poor,  and  become  a  corporation  for  the  pur- 
pose of  carrying  the  provisions  of  the  act  into  effect,  by 
the  name  of  **  The  Governor,  Deputy  Governor,  As-, 
sistants,  and  Guardians  of  the  Poor  in  the  said  city  and 
county  of  Norwich,  and  liberties  of  the  same.''  By  this 
act  the  guardians  were  empowered  from  time  to  time  to 
ascertain  what  sums  would  be  needful  for  the  mainte- 
nance and  employment  of  the  poor  within  the  care  of  the 
corporation,  and  also  what  proportion  each  parish,  town, 
hamlet,  precinct,  or  liberty,  should  raise  and  pay  for  those 
purposes,  and  to  certify  the  same  to  the  Mayor  and  Jus- 
tices for  the  time  being,  which  Mayor  and  Justices,  or 
any  two  of  them,  were  empowered  to  issue  their  warrant, 
and  require  the  churchwardens  and  overseers  of  the  poor 
of  every  parish,  8C€«  to  rate  and  assess  the  amount  on  the 
i«spective  inhabitantSi  and  on  every  parson  and  vicar,  and 
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1S23.       on  all  and  every  tbe  occupiers  of  lands,  bouses,  teoe- 

tm^^        mentSy  tithes  impropriate,  appropriation  of  tithes,  and  on 

«.  all  persons  having  and  using  stocks,  and  personal  eiiaiei, 

of  NoawicH.  '"  ^®  respective  parishes,  &c.  ni  equal  proportion,  as 

near  as  might  be,  according  to  their  several  and  respective 
values  and  estates.  And  it  was  provided  by  the  same 
act,  that  if  any  person  or  persons,  parish,  precinct,  or 
place,  should  find  him,  her,  or  themselves,  to  be  un* 
equally  taxed  or  assessed,  he,  she,  or  they,  or  such  pa* 
rish,  precinct,  or  place,  might  appeal  to  the  Justices  of 
the  Peace  at  the  Sessions  held  next  after  such  assess* 
ment  made  and  demanded.  On  the  6th  September  last, 
the  guardians  certified  to  the  Justices,  that  the  sum  of 
5005/.  ISs.  1 1^.  was  needful  to  be  raised  for  the  maio- 
teiiance  and  employment  of  the  poor  within  the  corpora* 
tion  from  Midiummer-izj  then  last  past,  to  Michaelmas 
day  then  ensuing,  and  required  that  that  sum  might  be 
assessed  and  levied  on  every  parish,  &c.  in  such  pro* 
portion  as  therein  mentioned,  and  that  the  sum  of 
286/.  &•  \\d,  was  the  proportion  set  on  the  hamlet 
of  Lakenham;  whereupon  the  Mayor  and  one  of  the 
Justices  issued  their  vrarrant,  directed  to  the  assessors 
and  collectors  for  the  said  hamlet,  and  required  them  to 
assess  and  rate  the  said  sum  upon  the  several  occufHers 
of  lands,  and  others  liable  in  the  hamlet,  which  they  did 
accordingly.  The  hamlet  of  Lakenham^  finding  itself 
unequally  assessed,  did,  at  the  then  next  Session,  in  the 
names  of  the  churchwardens  and  overseers,  enter  two 
appeals,  one  against  the  certificate  of  the  guardians,  and 
the  other  against  die  warrant  founded  thereon.  Tbe 
grounds  of  the  appeals  were,  that  the  guardians,  iq  as* 
oertaining  the  sum  of  5005/.  Ids.  lid.  to  be  raised  on 
the  several  parishes  in  the  city,  had  not  assessed  the  per^ 
mnal  property  belonging  to  the  inhabitants  of  the  dif- 
ferent parishes  according  to  the  value  thereof,  whereby 
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die  hamlet  of  Lakenham  was  rated  more  than  it  ought       1B23. 


to  be,  and  the  ocGupiers  of  the  hamlet  were  unequally 
and  unjustly  assessed  and  rated.    At  the  same  Sessions  «. 

another  appeal  was  entered,  by  an  individual  owner  and  ^^  {Norwich! 
occupier  of  lands  in  the  hamlet,  against  the  rate  made 
by  the  assessors  and  collectors,  and  the  grounds  of  the 
appeal  were  substantially  the  same  as  those  in  the  ap- 
peals entered  in  the  name  of  the  churchwardens  and 
overseers.  These  appeab  came  on  to  be  heard  on  the 
9th  December  last,  when  the  Sessions  refused  to  hear  the 
merits  of  the  two  former  appeals,  on  the  ground  that 
no  appeal  would  lie  against  the  certificate  and  warrant* 
but  as  to  the  other  appeal,  they  entered  into  the  merits 
thereof,  but  in  the  result  confirmed  the  rate  and  dismissed 
the  appeal.  The  affidavit  stated  that  this  rule  would  have 
been  applied  for  in  Hilary  Term  last,  but  the  application 
was  delayed  in  consequence  of  information  from  the  clerk 
of  the  corporation  of  guardians,  that  a  committee  had 
been  appointed  to  revise  the  assessment,  which,  however, 
never  in  fact  took  place. 

Marryai  and  E,  Alderson  now  shewed  cause,  and  con* 
tended,  that  this  rule  must  be  discharged  on  three 
grounds;  first,  that  no  appeal  was  given  by  the  statute 
to  the  churchwardens  and  overseers  against  the  certificate 
of  the  corporation,  or  the  warrant  of  the  Justices,  but 
was  confined  solely  to  the  rate  upon  the  inhabitants 
when  fnade  and  demanded^  under  the  authority  of  the 
Justices'  warrant;  second,  that  supposing  the  appeal  to 
lie,  the  prosecutors  had  had  all  the  benefit  of  the  ap- 
peal by  the  individual  inhabitant  of  the  hamlet,  and  con- 
sequently the  Sessions  ought  not  to  be  called  upon  to 
bear  the  appeal  over  agaui;  and  third,  that  the  prose- 
cutors had  now  come  too  late  in  their  application  for  a 
mandamus.    As  to  the  first  poin,    it  was  obvious  from 
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1823.       the  terms,  of  the  appeal  clause,  that  the  appeal  was 
j^^TvT        ^"'y  intended   lo  be  given   to  the  inhabitants,    against 
V.  the  rate   assessed  by  the  collectors  and  assessors  of  the 

of  Noawicu.  parish,  and  that  no  appeal  lay  at  the  instance  of  the 
churchwardens  and  overseers,  i^^nst  the  certificate  of 
the  corporation  or  the  warrant  of  the  Justices,  The 
words  of  the  appeal  clause  were,  **  And  it  is  provided 
that  if  any  person  or  persons,  parish,  precinct,  or  place, 
shall  find  him,  her,  or  themselves,  to  be  unequally  taxed 
or  assessed,  he,  she,  or  they,  or  such  parish,  precinct, 
or  place,  may  appeal  to  the  Justices  of  the  Peace,  at  the 
Session  to  be  holden  next  after  such  assessment  made 
and  demanded.**  The  words  ''  made  and  demanded,'* 
manifestly  shewed  that  the  appeal  was  given  only  against 
the  parish  rate  when  imposed  under  the  authority  of  the 
Justices' warrant,  and  could  not  be  construed  to  apply 
to  the  certificate  or  the  warrant,  because  neither  of  them 
by  itself  could  be  called  a  rate  or  assessment.  The 
words  *'  made  and  demanded"  had  no  sensible  meaning 
with  reference  to  the  certificate  and  warrant,  which  could 
have  no  operation  until  a  rate  was  afterwards  made  on 
each  parish.  The  natural  construction  of  the  clause  was 
to  confine  it  entirely  to  the  rate  made  on  the  parish,  and 
unless  this  interpretation  was  given  to  the  appeal  clause^ 
the  most  inconvenient  consequences  might  ensue;  for  if 
it  were  competent  for  any  of  the  numerous  parishes  in  the 
city  of  Norncichf  to  appeal  against  the  certificate,  it  might 
have  the  effect  of  quashing  the  assessment  for  the  whole 
of  the  city,  and  the  poor  would  be  left  wholly  unpro- 
vided for,  until  a  new  rate  could  be  made.  This  case 
was  not  within  the  49  Geo.  3,  which  authorizes  the  Ses- 
sions to  amend  the  rate,  and  as  the  corporation  had  no 
power  to  collect  a  rate,  de  bene  esse,  the  poor  of  the 
whole  city  would  be  left  without  relief,  if  the  olgectioii 
to  the  rate  in  question  were  valid.    The  objection  to  the 
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hite  wasi  that  in  the  original  assessment  all  the  personal        18M. 
property  in  the  different  parishes  were  not  included.    So     t|j7^„q 
that  as  long  as  the  smallest  portion  of^  personal  property  »• 

was  omitted  in  the  assessment  it  would  be  a  ground  for  of  Nomwich. 
quashing  the  whole  assessment  upon  all  the  parishes,  and 
the  poor  would  be  absolutely  without  relief  until  the  a»» 
sessment  was  free  from  such  an  objection,  an  objection 
M'hich  would  be  continually  arising  from  the  fluctuation 
of  property  of  that  description.  If  one  out  of  forty  dif- 
ferent parishes  happened  to  be  charged  too  high,  that 
would  be  a  ground  for  setting  aside  the  rate  for  the  whole 
city  and  county  of  Norwich,  which  was  a  proposition  that 
could  hardly  be  maintained.  The  utmost  extent  to  which 
the  rigiit  of  appeal  given  by  this  clause  could  be  carried, 
would  be  to  hold  that  the  appeal  lay  only  from  one  pa- 
rish, against  the  rate  of  another,  and  not  to  carry  it  to 
the  mischievous  extent  suggested.  This  construction  would 
give  each  parish  all  the  advantage  to  which  it  was  reason- 
ably entitled.  The  Court  must  be  satisfied  that  the  words 
^*  made  and  demanded/'  applied  equally  to  the  certificate 
and  warranty  as  to  the  rate  assessed  upon  the  individual 
parishes.  In  the  first  place,  the  certificate  could  not  be 
called  an  assesiment,  and  in  the  second  the  mere  issuing 
of  a  warrani,  could  not  be  considered  as  a  demand^  and 
therefore,  there  was  nothing  to  satisfy  those  words  of  the 
appeal  clause,  but  the  rate  made  by  the  assessors  and 
collectors  under  the  authority  of  the  Justices'  warrant. 
At  all  events  the  rate  in  question  could  not  be  quashed 
unless  it  was  unequal  upon  the  fiice  of  it.  Rex  w.  Hardy  {a)^ 
and  Rex  v.  Lakenham  (6).  Then,  secondly,  these  parties 
had  had  all  the  benefit  of  an  appeal  upon  the  merits  of 
the  rate,  because  the  individtuil  occupier  mentioned  in 
the  affidavit,  has  been  heard  upon  the  merits  of  his  ap- 
peal, the  grounds  of  which  were  the  same  as  those  upon 

(fi)  Cowp.  579.  (6)  1  Const.  116,  pi.  140. 

VOL.    I.  K    K 
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1929,       ^hich  the  two  appeak  of  the  hamlet  were  founded,  and 

^■'"^^        DO  advantage  could  be  gained  in  calling  upon  the  Sessions 

o.  to  hear  die  same  question  discussed  over  again.    But 

^Mw!c^  thirdly^  the  application  for  a  mandamus,  was  at  all  events 

too  late  in  point  of  time,  nor  was  the  reason  suggested 
in  the  affidavit  for  a  delay,  sufficient  to  remove  the  ob- 
jection. To  allow  the  appeals  at  so  advanced  a  period, 
would  be  productive  of  great  inconvenience,  and  perhaps 
hardship,  for  the  money  collected  under  the  rate  had  been, 
in  the  necessary  course  of  things,  expended,  and  it  would 
be  difficult  to  say,  in  case  the  appeals  were  allowed,  who 
were  the  persons  responsible  for  any  surplus  which  m^t 
have  been  assessed.  Besides  which,  it  was  contrary  to  the 
practice  of  the  Court  to  entertain  this  application,  inas* 
much  as  it  should  have  been  made  in  the  Term  next  after 
the  cause  of  complaint  arose. 

Nolan  and  JE/.  Cooper,  contri,  were  stopped  by  the 
Court. 

Abbott,  C.  J. — If  an  appeal  be  given  by  the  Act  of 
Parliament  to  the  parish,  in  the  instances  in  which  these 
appeals  were  made,  we  are  bound  to  give  effect  to  the 
a^  notwithstanding  the  inconveniences  which  may  arise 
fj^m  such  a  proceeding.  It  is  for  the  Legislature  to  re- 
naiedy  those  inconveniences  if  they  exist.  I  am  of  opinioa 
that  thi9  appeal  is  given  in  this  case.  The  governors  and 
guardians  are,  in  the  first  place,  to  see  how  much  money 
will  be  wanted  for  the  maintenance  of  the  poor  of  the 
several  united  parishes  of  the  city.  Having  ascertained 
to  a  certain  extent  the  sum  which  will  be  want^  among 
all  the  parishes,  they  are,  in  the  next  place,  to  ascertain 
how  much  the  aggregate  sum  is  to  be  nused  on  each^  and 
they  are  to  certify  the  share  of  each,  to  the  Justices,  and 
the  Justices  are  to  issue  their  warrant  to  raise  the  sum 
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lequired.  As  soon  as  that  has  been  done,  the  assessors  and       18M. 

collectors  of  each  parish  are  to  raise  the  sum  by  the  rate     ^  ^^^ 

*^  ^  The  Kiao 

among  all  the  inhabitants,  in  the  same  manner  as  a  poor  v. 

rate  is  usually  raised.  Thb  is  the  express  provision  of  ^f  {^orwicr. 
the  statute.  Then  comes  the  appeal  dause,  vrhicb  de- 
clares, <'  that  if  any  person  or  persons,  parish,  precinct, 
or  place,  shall  find  him,  her,  or  themselves,  to  be  un* 
equally  taxed  or  assessed,  he,  she,  or  they,  or  such  pa- 
rish, precinct,  or  place,  may  appeal  to  the  Justices  of 
the  Peace  at  the  Sessions  to  be  holden  next  after  such 
assessment  made  and  demanded.  That  clause,  in  ex- 
press terms,  gives  an  appeal  not  only  to  an  individual 
who  may  be  aggrieved  by  being  rated  more  than  his  neigh- 
bour, but  also  to  any  parish,  precinct,  or  place,  which 
may  be  unequally  taxed  or  assessed  by  comparison  with 
other  parixhes.  Now,  although  the  words  '*  assessment, 
made  and  demanded,''  taken  by  themselves,  more  naturally 
apply  to  the  appeal  by  particular  individuals,  after  the 
assessment  made  and  demanded,  yet  in  order  to  give  effect 
to  the  plain  language  of  the  Legislature,  the  parish,  pre* 
cinct,  or  place,  may  also  appeal.  We  must  give  effect 
to  the  clause,  by  considering  the  manner  in  which  the 
apportionment  of  the  sum  is  to  be  made  upon  each 
parish,  and  treat  the  certificate  of  the  guardians,  and 
Justices'  warrant  thereon,  as  in  law  an  assessment  made 
and  demanded  upon  the  parish.  I  am  of  opinion,  there- 
fore, that  by  this  clause  an  appeal  is  given  to  this  hamlet, 
and  I  think  it  would  be  most  unjust  if  an  appeal  were  not 
given  to  any  parish,  precinct,  or  place,  under  the  circum- 
atances  of  diis  case.  The  next  objection  is,  that  the 
merits  of  these  appeals  have  already  been  heard  and  de- 
cided through  the  medium  of  the  appeal  of  an  individual 
inhabitant  of  the  hamlet;  but  I  do  not  think  that  a  suffi- 
cient ground  for  refusing  the  mandamus.  If  it  is  consi- 
dered a  sufficient  answer  to  die  mandamus  it  may  be  made 

K  K  2 
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1823.        matter  of  return  to  the  writ    The  last  topic  urged  is, 

\^^        Ili3(  11,13  application  sbould  have  been  made  to  this  Court 
The  Kmo 

«.  sooner.     Upon  comparing  the  affidavits  on  the  one  side 

of  Nobwich!  ^^  ^"  ^®  other,  there  appears  to  have  been  some  mis- 
understanding between  the  parties,  in  consequence  of 
which,  the  prosecutor  had  forborne  to  apply  until  Hilary 
Term,  which  they  should  have  done,  and  I  think  that  is  a 
sufficient  reason  for  the  delay.  This  rule  therefore  nsosl 
be  made  absolute. 

Batley,  J. — I  am  of  Uie  same  opinion.  When  we 
look  to  the  Act  of  Parliament  we  find  that  two  assess- 
ments are  to  be  made,  and  the  whole  fallacy  of  the  argu>- 
ment  turns  upon  that  circumstance.  In  the  first  place 
the  guardians  are  to  make  an  assessment  of  an  aggregate 
sum  for  the  whole  city,  and  then  subdivide  it  amongst 
the  different  parishes,  and  when  they  have  done  that,  they 
are  to  make  a  communication  to  the  Mayor  and  Justices, 
who  are  then  to  call  upon  the  proper  officers  to  make  a 
second  assessment  upon  each  parish.  That  assessment 
is  made  upon  the  different  individuals  who  reside  id  the 
parish,  precinct,  or  place  on  which  the  particular  ^tioto 
is  to  be  levied.  Great  iqjustice  might  be  done  by  throw- 
ing a  greater  proportion  of  the  burthen  upon  one  dis- 
trict than  upon  another,  or  by  throwing  upon  an  indiv^ 
dual  more  than  his  neighbour.  Now  the  appeal  clause 
comes  immediately  after  that  clause  which  authorises  bodi 
the  assessments  in  question.  If  then  the  appeal  clause, 
which  comes  by  way  of  proviso  immediately  after  that 
which  refers  to  both  assessments,,  the  operation  of  it  must 
be  co-extensive  with  the  enactii^  clause  to  which  it  ap- 
plies. The  terms  of  the  appeal  clause  cannot  be  satisfied, 
unless  we  hold  that  it  gives  the  power  to  the  parish,  pre- 
cinct, or  place,  of  appealing  against  the  first  assessment 
made  by  the  guardians,  in  case  they  shall  be  aggrieved  by 
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a  greater  portion  of  the  rate  than  they  are  entitled  to       1823, 
bear.     As  to  the  mischieft  that  would  be  likely  to  result 


from  this  construction  of  the  appeal  clause,  I  think  they  «. 

need  not  necessarily  arise,  because,  if  the  Sessions  are  '^'J^j'*"^*^* 

of  MORWlCBa 

of  opinion  -that  a  particular  parish  has  more  or  less  than 
its  due  proportion  of  burthen,  they  may  on  that  ground 
order  the  objectionable  part  of  the  rate  to  be  quashed, 
and  direct  the  proper  proportion  to  be  levied;  for  there 
are  words  in  this  Act  of  Pariiament,  which  gives  a  dis- 
training power  to  the  Quarter  Sessions.  Though  they  are 
not  authorised  to  quash  the  rate  by  any  specific  directions 
given  to  them  for  that  purpose,  yet  they  have  full  power 
and  authority  to  give  such  redress,  and  make  such  orders 
as  to  them  shall  seem  reasonable.  If  they  find  that  there 
has  been  a  heavier  portion  of  the  rate  thrown  upon  one 
parish,  in  consequence  of  another  parish  not  having  been 
rated  to  the  extent  that  it  ought  to  be,  there  is  no  doubt 
they  may  give  relief.  For  these  reasons  it  seems  to  me, 
from  the  plain  words  of  the  act,^  it  is  impossible  to  doubt 
that  this  appeal  clause  applies  to  both  assessments. 

HoLROTD,  J. — I  think  the  appeals  iu  question  are 
within  the  words  and  spirit  of  the  appeal  clause,  which 
cannot  be  construed  to  exclude  the  general  assessment, 
but  must  include  the  parish,  precinct,  or  place,  aggrieved 
by  that  assessment.  The  question  is  not  whether  the  Ses- 
sions may  quash  the  rate,  but  if  they  have  authority  so  to 
do,  that  is  no  reason  for  excluding  the  right  of  appeal. 

Rule  absolute  (a). 
(a)  Butt^  J.,  was  absent. 
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1823. 

Prestidgb  v.  Woodman,  Esq. 

Where  a  Jot-  J,  HIS  was  an  action  of  trespass  and  false  imprison- 
tice  of  tbe  -^ 

Peace  doei  an   ment.  Plea,  Not  Guilty.    At  tbe  trial  before  Garrow,  B. 

loiir  of  bil  o^  *^  ^®  ^^  Assizes  for  tbe  county  of  Oxford,  it  appeared 
^^UdTI^  ^  ^^^^  ^®  plaintiff  bad  been  convicted  by  tbe  defendant,  a 
jnriidictioDyhe  Justice  of  tbe  Peace  for  tbe  borougb  of  Chipping  Nor- 
tbe  notice  re-  ^^^»  ^^^  adjudged  to  pay  a  sum  of  iL  17<»  6d^  under  tbe 
oDir^  by  S4    gmtute  1  Geo.  4.  c.  54,  for  a  wilful  and  malicious  tres- 

Or€0*  S*  C«  44*  ' 

1.1,  before  tbe  pass;  and  tbe  defendant  baving  issued  bis  warrant,  tbe 
ed  can  bring  plaintiff  was  taken  up  and  committed  to  prison  for  a  time 
UsaetaoD.        limited,  or  until  tbe  money  was  paid.   It  was  objected, 

tbat  tbe  action  would  not  lie,  inasmucb  as  tbe  defiendant 


had  not  received  tbe  notice  required  to  be  given  to  Jus- 
tices of  die  Peace  by  24  Geo.  2,.  c.  44.  s.  1.  To  this  it 
was  answered,  that  tbe  defendant,  being  n  local  Maps- 
trate,  bad  no  jurisdiction  to  issue  tbe  warrant  ia  question, 
inasmucb  as  it  was  directed  generally  to  die  constables  of 
tbe  county,  and  executed  out  of  tbe  borougb;  and  there- 
fore it  was  contended  tbat  tbe  case  was  taken  out  of  tbe 
statute,  which  required  notice  of  action,  and,  Gonse> 
quendy,  that  there  was  no  necessity  to  prove  notice.  The 
learned  Judge,  however,  was  of  opinion  that  the  objection 
was  fatal,  and  therefore  directed  the  plaintiff  to  be  non- 
suited. 

JervU  now  moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  new  trial  granted, 
and  contended,  that  as  he  was  in  a  situation  to  prove  tbat 
the  defendant  was  a  local  Magistrate  only,  and  bud  no 
jurisdiction  in  the  place  in  which  his  warrant  was  executed, 
he  was  not  entitled  to  notice  of  action,  and  relied  upon 
the  case  of  Blatcher  v.  Kemp  (a),  and  upon  the  words  of 

(a)  1  H.  Bl.  16,  n.  (a). 
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the  Statute,  ''  for  any  thing  by  him  done  fit  execution  of       1823. 
hi$  officeJ*   In  the  present  case,  the  act  of  the  Magistrate    p-^^jijji^g 
was  a  wrongful  act  from  beginning  to  end;  for  it  was  an  v. 

act  done  out  of  his  jurisdiction,  and  could  not  possibly 
be  construed  to  be  done  "  in  execution  of  his  office,''  be- 
cause hb  office  was  limited  to  his  jurisdiction.  Beside 
this,  he  had  an  aflBdavit,  shewing  that  the  phce  in  which 
the  plaintiff  was  alleged  to  have  tommitted  the  trespass 
was  not  locally  within  the  borough  of  Chipping  Norton. 
Upon  these  grounds,  he  contended,  that  the  nonsuit  ought 
to  be  set  aside. 

Abbott,  C.  J. — I  am  of  opinion  that  the  nonsuit  in 
this  case  ought  not  to  be  set  aside.    The  ciis6  cited  is 
widely  distinguishable  from  the  present.    That  was  art 
action  against  a  constable,  for  acting  under  a  walrant  which 
was  not  directed  to  him,  and  in  which  he  was  not  named; 
and   the  distinction  taken  by  Lord  Mamfield,  in  the  case 
of  Money  v.  'Leach{a\  applied  there,  namely,  that  where 
the  Magistrate  cannot  be  liable,  the  constable  is  tiot  withitl 
the  protection  of  the  statute;  but  this  is  an  action  against 
the  Magistrate.    Then,  as  to  the  language  of  the  statute^ 
I  am  of  opinion  that  the  defendant  has  not  excluded  him- 
self from  its  operation.     He  was  acting  qui  Magistrate, 
and  though  he  made  a  mistake  in  the  warrant,  still  he  was 
acting  in  execution  of  his  office.     But  it  has  been  ex- 
pressly decided,  in  a  case  precisely  similar  in  principle  to 
this,  that  a  notice  was  still  necessary,  although  the  Magis* 
trate  had  acted  erroneously.    Welter  ▼•  Tooke{b).    There 
is,  therefore,  no  ground  for  the  preseut  application. 

Baylby,  J. — I  am  of  the  same  opinion.    It  has  been 
decided  over  and  over  again,  that  notice  of  action  is  not 
necessary,  unless  the  Justice  has  exceeded  his  jurisdiction, 
(a)  3  Burr.  1766.  8.  (6)  9  East,  364. 
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1823.       in  which  case  he  is  entided  to  notice.    The  defendant 
^^^"^^        does  the  act  comphined  of  under  colour  of  his  office,  and 

PR.B8TID6B  .  "^  . 

o.  that  brings  him  within  the  protection  of  the  statute,  even 

though  he  had  no  jurisdiction  in  the  pUce  where  his  war- 
rant was  executed,  it  is  said,  that  the  pbce  where  the 
pkuntiff  committed  tfie  act  imputed  to  him  was  not  locally 
within  die  borough;  but  die  defendant  might  not  accu- 
rately know  the  exact  boundary  of  the  local  jurisdiction. 
It  is  clear,  that  if  he  kept  within  the  line  of  his  autho- 
ri^,  therp  would  have  been  no  occasion  to  give  him  no- 
tice; but  it  is  because  he  is  supposed  to  have  exceeded 
his  authority,  that  notice  becomes  necessaiy.  Many  cases 
have  decided,  that  though  the  Justice  exceeds  his  po¥rer8, 
yet|  if  he  is  acting  bond^fide,  and  under  the  supposition 
that  he  is  right,  he  is  entitled  to  notice,  the  object  of  the 
notice  being,  that  if  he  be  wrong,  he  may  set  himself 
right  by  tendering  amends.  In  a  case  decided  in  the  in* 
larval  between  liouglais  Reports  and  the  Term  ReporU, 
it  was  distinctly  laid  down  by  the  Court,  that  it  b  im- 
material whether  the  Justice  had  a  right  to  act  or  not; 
for  if  he  thought  he  bad  a  right  to  act  he  was  entitled  to 
notice  (a). 

HoLROTD,  J.  and  Best,  J.,  concurred. 

Rule  refused. 

(a)  Bird  ▼.  Con$tahle^  Mich.  95  Geo.  3.  That  wai  the  case  of  a 
person  coDvicted  of  riding  on  the  shafts  of  his  cart  on  the  King's 
highway.  It  appeared  that  at  the  time  the  man  was  on  the  shafts, 
his  cart  was  standing  still,  and  conseqaently  the  case  was  not  within 
the  statote,  inasmuch  as  the  cart  was  not  in  motion,  but  he  was  ne> 
vertheless  convicted  by  the  Justice ;  and  the  qnestion  was,  whether 
the  Justice  was  entitled  to  notice  of  action.  The  Court  said,  it  was 
immaterial  whether  the  Justice  had  a  right  or  not  to  act  in  the  way 
complained  of;  for  if  he  thought  he  had  a  right  to  act,  he 
clearly  entitled  to  notice. 
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PRINCIPAL   MATTERS. 


ABATEMENT. 

Where  m  defendant  wu  IndScIrd 
wiUi  ui  cJiu  dicltUf  and  pleaded  ia 
alMteiiieat  thar  he  was  not  known 
byiuch  pamei-^Held,  that  tbe  plea 
matt  be  detnurred  to,  and  codJcI  Dot 
In  qiuubed  on  motion.  Rfx  v. 
Ckrk,3G.*.  Pagtl6 

ACCOUNTS. 

St*   OVBBIIBBI. 

ACQUITTAL. 

See  SniioNi,  fl. 

ACTION. 

See  Jbitigb  av  Pkagb,  a,  4. 
AHBABSADOB. 

See  Pbiviliob. 
APPEAL. 

A  poor  rate  having  been  made  on  the 
9tb,  allowed  on  tfae  lirb,  publiilied 
on  tbe  14tb,  and  tbe  SnuioDt  coro- 
mencing  OD  the  t5tb  Jvril: — Held, 
tbat  an  appeal  againai  the  rate  need 
not  be  entered  until  the  Seuions 
next  but  one  after  the  pnblication 
of  Hie  rate.  Rex  *.  Tie  Imhaliilanli 
ef  Uv/tint,  3  G.  4.  V45 

&«BAiTABDV,ff.  -Churchward  RNB. 

COKNITNENT. — MANItAMVS,    t,   (. 

OTBRtVBBf,  9. POOK  BATS,  T.— 

HBIIIOHI,  S,5. — TlTHIf. 

APPBEHENSION. 
See  ExpsniBt. 
APPBENTICE. 
Declaration  upon  an  iodentDre  of  ap- 
prenllceihip,  wltereby  a  master  co- 
venanted, in  coDuderation  of  a  pre- 


minm  of  901.,  lo  instmct  hl«  apineit- 
lire  in  the  business  of  a  tobaceaniat, 
for  four  yem,  and  to  board  and 
lodge  him  ilaring  that  time,  alleged, 
1.  A  general  breach  In  the  ternu 
of  tlu  covenant;  >.  A  parlicniar 
brearh  on  the  13th  July,  aierring  a 
refasal  to  instmct  on  that  6tj  or  at 
any  other  time;  and,  3.  A  similar 
breach  as  to  boarding  and  lodging 
on  tbe  same  day,  and  alleging  that 
on  tbat  day  the  master  eompHI«4 
the  apprentice  to  quit  the  service, 
and  refused  to  maintain  and  keep 
the  effect  of  tba 


of  the 


ittary  li 
u    Plea 


nntiltbeKHbJafy; 


the  apiirenUce  during  the  whole 
lenn,  but  that  from  the  date  of  the 
hidentnre  nntil  the  10th  Jutg  the 
apprentice  would  not  truly  and 
faltbfnily  serve  defendant,  nor  at- 
tend to  his  business,  but  refused  se 
lo  do,  and  setting  forth  various  acta 
of  mitcondnct  on  his  pan  during 
the  interval  mentioned,  and  con- 
clnding,  that,  on  the  10th  July,  tbe 
apprentice,  againat  the  orders  of 
defendaot,  quitted  the  service,  de- 
claring that  he  wonld  never  retRra 
again,  whereby  defenilant  was  hiD> 
dered  and  prevented  from  perform- 
ing his  covenant;  S.  BeaHluet*  lo 
luMract  and  maintain  according  to 
the  elfect  of  the  covenant,  bat  aver- 
ring neglect  and  refnsal  of  appren- 
tice to  obey  defendant's  lawfnl  com* 
maoda  on  tbe  10th  Jafy,  and  a  re- 
fiiaal  any  loogrr  to  aerve  him,  and 
abaconding  on  that  day,  whereby  he 
was  prevented  from  performing  bit 
covenant;  4.  Averring  a  wroogibl 
i^enee  of  the  apprentice  on  the 
lOili    JtUj,  wbetclty,    dtc.;  and, 
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BASTARDY. 


BYE  LAWS, 


5.  A  denial  that  defeDdant  had 
compelled  the  apprentice  to  quit 
his  service.  Replication  took  issue 
on  the  first  and  fifth  pleas,  and  as  to 
the  other  pleas  there  was  a  confes- 
iiion  of  the  breaches  of  duty  men- 
tioned therein;  but  replying,  that 
on  the  I3th  July  the  apftrentice 
returned  to  defendant,  and  ten- 
dered and  offered  himself  to  serve 
and  obey  him  according  to  the  in- 
denture, but  that  defendant  upon 
request  refused  to  take  him  back, 
&c.  Demurrer  to  the  replication 
to  the  second,  third,  and  fourth 
pleas,  and  joinder  therein : — Held, 
that  covenant  would  lie  upon  the 
indenture,  notwithstanding  the  mis- 
conduct of  the  apprentice: — Held 
also,  that  there  was  no  departure  or 
discontinoance  in  the  pleadings. 
Wimione  v.  Unn,  4  G.  4.  Page  327 
See  SlTTLBMBNT,  4,  13. 

ASSAULT. 
See  Jdsticb  of  Pbacb,  9» 

ASSESSMENT. 
See  Poor  Ratb,  7. 

ATTORNEY. 

See  Prisoner. 

AWARD. 

This  Conrt  will  not  entertain  an  appli- 
cation for  setting  a»ide  an  award, 
founded  upon  an  indictment  at  tlie 
Assises  for  not  repairing  a  road, 
though  tlie  question  in  dispute  be  of 
a  civil  nature.  Rex  v.  The  Inhabit' 
oats  qf  Cotetbachf  3  G.  4.  ^ob 

BASTARDY. 

1.  An  order  of  bastardy  not  made  un- 
til twelve  years  after  the  death  of 
tlie  child,  whereby  the  putative  fa- 
ther (who  had  in  the  mean  time  ab- 
sconded) is  adjudged  to  pay  two 
several  nums,  one  for  the  bye-gone 
maintenance,  and  the  other  for  the 
costs,  is  void ;  and  though  the  fili- 
ating Justices  commit  the  father 
upon  an  illegal  warrant,  from  which 
he  is  discharged  at  the  next  Sessions, 
still  they  may  afterwards  issue  a 
fresh  warrant,  founded  on  the  origi- 
nal order;  but  if  the  case  falls  with- 
in 49  Geo,  3.  c.  68.  s.  3,  as  an  order 
iinappealed  from,  the  coumiitment 
for  oou-paymeut   of   maioteoance 


must  be  for  three  months,  nnless  the 
money  is  sooner  paid.  A  general 
commitment  until  the  putative  father 
pays  two  several  eunu^  one  for  main- 
tenance, and  the  other  for  costs,  is 
bad  ta  toto.  In  re  Joseph  Addis^ 
3  G.  4.  Page  196 

2.  By  statute  49  Geo.  3.  c.  68.  s.  6. 
the  notice  of  appeal,  in  a  matter  of 
bastardy,  must  specify  the  cause  and 
matter  thereof.  Where  a  notice  given 
by  the  reputed  fatlier  of  a  bastard 
child,  of  his  intention  to  appeal 
against  the  order  of  filiation,  merely 
stated  that  he  intended  to  prosecute 
an  appeal  against  an  order  of  fili- 
ation, whereby  he  was  adjudged  to 
be  tlie  father  of  a  female  bastard 
child,  bom  of  the  body  of  £.  H.,  and 
chargeable  to  the  parish  of  5. L.  pur- 
suing the  words  of  the  order  without 
specifying  the  particular  grounds  of 
appeal : — Held,  that  the  notice  of 
appeal  was  insiitlicient.  Rex  v.  The 
Jnsiices  of  GUmcestershirep  4  G,  4. 

281 
See  Sbttlbmbnt,  3,  5. 

BATH. 
See  County  Ratb,  1. 

BENEFIT  SOCIETY. 

A  bond  given  to  the  Treasurer  «/  a 
Benefit  Society^  for  the  use  of  the 
Society,  is  an  available  security  at 
common  law,  tliough  the  rules  and 
regulations  of  the  Society  have  not 
been  exhibited,  confinned  and  filed, 
at  the  Quarter  Sessions,  in  pur»a- 
ance  of  the  statute  33  Geo,  3.  c  64. 
s.  2.    Jones  V.  H^ooUams^  3  G.  4. 

101 
BIRMINGHAM. 

See  OvBRSBBRt,  t, — Poor  Ratb,  3. 

BRISTOL. 
See  Court  of  Rbqubsts. 

BYE  LAWS. 

The  words  **  shall  be  lawful,''  when 
found  in  the  bye-law  of  a  eorpora- 
tioii,  are  not  to  be  constroed  aa  ob- 
ligatory to  do  what  the  law  ordains. 
Therefore  where  a  bye-law  of  the 
borough  of  Eye  ordained,  that,  npon 
the  happening  of  any  vacancy  in  the 
number  of  twcnty-foor  common 
couiicilmen,  such  vacanciea  slionld 
be  filled  by  the  freemen 


CERTIORARI. 

the  town,  and  that  a  great  court 
■bonld  be  holden  once  erery  qaar- 
ter,  at  which  it  <«  should  be  lawful " 
for  the  bailiffs  to  admit  to  the  free- 
dom of  the  town  such  persons  as  had 
been  resident  therein  for  one  whole 
year:— Held,  that  this  bye-law  was 
only  optional,  and  could  not  be  en- 
forced by  mandamus  to  compel  the 
admission  of  qualified  inhabitants  to 
the  freedom  of  the  borough.  Rex 
▼.  The  Bonmgk  qf  Eye,  S  G.  4. 

Page  SOI 
See  Chartbb, 

CASE. 

1.  Falsely,  maliciously,  and  without 
any  probable  cause,  procuring  the 
warrant  of  a  Justice,  to  search  the 
premises,  and  apprehend  the  person 
of  A,^  on  suspicion  of  felony,  and 
thereby  causing  his  premises  to  be 
searched,  and  his  person  imprisoned, 
is  properly  the  subject  of  an  action 
on  the  case,  and  not  trespass.  Elsee 
▼.  Smithy  3  G.  4.  S8 

S.  A  positire  oath,  that  a  felony  Is 
actually  committed,  is  not  necessary 
to  justify  a  Magistrate  in  granting 
bis  warrant  to  search  the  pre- 
mises, and  apprehend  the  person  of 
a  party  suspected  of  felony;  and 
though  It  maybe  trespau  in  the  Ma- 
gistrate, to  grant  an  illegal  war- 
rant, yet  it  is  coMe^  in  the  person  who 
causes  and  procures  such  warrant 
to  issue,  if  it  is  done  maliciously, 
and  without  reasonable  or  probable 
cause.  id. 

3.  If  il.,  under  pretence  of  a  purchase, 
obtains  possession  of  B.'s  goods,  with 
a  pre-conceived  design  not  to  pay 
for  them,  and  absconds  to  avoid 
suit  for  the  value,  and  the  sheriff 
seizes  such  goods  in  execution  im- 
mediately after  the  delivery  to  i4., 
it  seems  that  ti.  may  lawfully  rescue 
them  out  of  the  hands  of  the  sheriff 
even  by  stratagem,  but  the  validity 
of  the  purchase  by  A.wb,  question 
for  the  jury.  Earl  of  Brietol  v.  kViU- 
more,  4  G.  4.  407 

CERTIORARI. 

1.  The  Court  will  not  grant  a  certiorari, 
in  the  first  instance,  to  remove  the 
order  for  the  appointment  of  over- 
seers, for  the  purpose  of  having  it 
Suashed,  on  a  suggestion  that  the 
UAtices  made  the  appoiotment  frvMn 


CHARTER. 
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eorropt  and  Improper  motlTef— the 
propriety  of  the  appointBMnt  being 
matter  of  appeal  to  the  Sessions; 
bat  they  will  grant  a  criminal  in- 
formation against  the  Jastice,  if  the 
corrupt  and  improper  motive  for 
making  the  appointment  be  satisfac- 
torily established.  Rex  v.  The  Jme* 
ticee  of  Somereettkire,  S  G.  4. 

Page  116 
%  The  statute  IS  Goo.  1.  c«  34.  s.  3. 
makes  it  an  offence  for  clothiers  and 
other  manufacturers  to  pay  the 
wages  of  their  workmen  m  goodt 
instead  of  money ;  the  stat.  SS  G.  t« 
c.  27.  creates  several  new  offences, 
and  extends  the  provlsioot  of  the 
preceding  statute  to  oUk  wtamfye* 
turere;  and  the  17  G.  3.  e.d6.  ••M, 
takes  away  the  certiorari,  upon  con- 
victions under  the  it  Geo,  3.  A  oUk 
uumnfaciurer  having  been  coBTlcted 
under  12  Geo,  1.  c.  34.  a.  3,  and 
Sf  Geo.S.  c.  t7 :— Held,  that  he  waa 
not  deprived  of  the  certiorari  by 
force  of  the  17  G.  3.  c.  56:— Held 
also,  that  the  six  months  limited  by 
the  statute  for  bringing  the  certi- 
orari, was  to  be  computed  from  the 
time  the  conviction  was  affirmed  by 
the  Sessions,  and  not  from  the  time 
of  the  conviction  by  the  Justices 
below.    la  re  Kaye,  3  G.  4.  114 

3.  After  conviction  and  judgment  at 
the  Sessions,  the  Court  will  not 
grant  a  certiorari  to  remove  the  pro- 
ceedings for  the  purpose  of  having 
an  indictment  quashed  on  motion  for 
error  on  the  re<*ord.  Rex  v.  Tk€  In* 
habitunts  qf  Penegoet  and  MaekffoUeik^ 

3  G.  4.  943 

4.  A  certiorari  always  lies  to  remove 
proceedings  under  penal  statutes, 
unless  it  is  expressly  taken  away ; 
and  an  appeal  never  lies  unless  it  Is 
expressly  given  by  the  statute.  Rex 
V.    The    Hundred    of     Cas/Ua6vy, 

4  G.  4.  485 
See  Highway,  5.— TiTBBt. 

CHALLENGE. 
See  Jury. 

CHARGEABILITY. 
See  Sbttlbmbmt,  3. 

CHARTER. 

If  there  are  words  of  permission  in  a 
cliarter,  to  do  an  act,  which  is 
clearly  for  the  public  benefit,  they 
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are  obligatory;  therefore,  where  a 
charter  declared,  that  the  mayor 
and  jnrats  of  an  ancient  town  might 
hold  a  conrt  of  record,  for  the  hold- 
ing of  pleas,  but  whicli  had  been 
lonj;  disused,  the  Court  granted  a 
maiidamos,  to  compel  such  Conrt  to 
be  held  at  the  instance  of  an  in- 
habitant of  the  town,  though  he 
was  not  a  corporator.  B£x  v.  Mayor 
and  Jmrmis  qf  HaatingM,  5  G.  4. 

PagebS 
See  Bit  E  Law8» 

CHURCHWARDENS   AND 
OVERSEERS. 

The  ttatote  18  Geo.  3.  c.  S5.  s.  5,  gives 
an  appeal  to  the  Sessions  against  the 
allowance  by  two  Justices,  of  con- 
atables'  accounts,  *'  in  case  the  over- 
$eer  or  moereeere  shall  fimd  that  the 
parish  or  township  is  aggrieved" 
thereby ;  bat  the  right  of  appeal 
cannot  be  exercised  by  one  overseer 
without  the  consent  of  the  miyority. 
Therefore,  where  a  townsliip  had 
four  overseers,  and  four  church- 
wardens, and  seven  were  for  allowing 
tlia  constables'  accounts,  against  the 
tense  of  the  eighth,  and  a  majority 
of  the  lay-payers;  and  two  Justices 
afterwards  allowed  the  accounts: — 
Held,  that  the  single  overseer  could 
not  appeal  agamst  the  allowance,  in 
his  own  name,  and  this  Court  re- 
Insed  a  mandamus  to  the  Sessions, 
to  hear  the  appeal.  Rex  v.  Tkt  Jue- 
tieee  qf  MmeheUer^  S  G.  4.  117 

5f»  Certiorari,!. — Costs* — Infor- 
NATION. — Mandamus,  1. — Over- 

SEKRS.— PoOR,9._POOR  RaTB,  7. 

Sessions,  S. 

COMBINATIONS. 
See  Sessions,  4. 

COMMITMENT. 

1.  By  statute  1  &  «  Geo,  4.  c.  118. 
s.  40,  the  penalties  imposed  by  the 
same,  are  directed  to  be  distri- 
bnted,  one  half  to  the  receiver 
therein  mentioned,  and  the  other  to 
such  persons  as  the  convicting  Jus- 
tices shall  direct,  and  it  gives  no 
appeal  to  the  Sessions.  Where  a 
prisoner  was  committed,  under  a 
warrant  of  execution,  (which  re- 
cited that  he  had  been  convicted) 
for  two  montlis,  or  until  he  had  paid 
a  penalty  of  5/.  for  au  offence  uu- 


CONSTABLE. 

der  the  35i]  section  of  the  art,  with- 
out stating  how  the  penalty  was  to 
be  distributed,  and  to  whom  paid ; 
the  Court  refused  to  discharge  him 
out  of  custody  for  this  objection, 
holding  that  the  warrant  did  not 
require  tlie  same  certainty  as  a  con- 
viction, and  that  they  were  bonml 
to  presume  there  had  been  a  legal 
conviction  to  found  the  warrant. 
Rex  V.  Rogen,  3  G.  4.  Page  69 

SB.  It  is  no  offence  within  the  statnte 
1  Gee.  4.  c.  66.  **  wilfully  and  ma- 
liciously to  carry  away "  a  post  or 
pale,  nnless  the  party  charged  has 
wilfully  or  maliciously  committed  the 
damage,  injury,  or  spoil,  alleged. 
Tlierefore,  where  a  defendant, 
charged  with  cutting,  spoiling,  and 
taking  and  carrying  away,  a  post 
out  of  a  fence,  was  committed  for 
wiyully  and  nufliciovely  carrying  the 
eame  away,  only  l — Held,  that  the 
commitment  was  bad,  and  the  de- 
fendant entitled  to  be  discharged. 
Rex  V.  Harjmr^  S  G.  4.  67 

3.  Justices,  under  the  same  statute, 
may  award  satisfaction  for  a  ma- 
licious injury,  to  the  amount  of  6/., 
but  in  each  case  the  es^tent  of  the 
injury  is  to  be  ascertained  by  the 
Justice,  and  compensation  awarded 
only  in  proportion  to  the  injury 
prpved.  Id. 

4.  A  eommitment  In  execution  need 
not  recite  the  title  of  the  statute  on 
which  the  proceedings  are  founded. 

Id. 

5.  A  commitment  for  punishment, 
must  be  for  a  time  certain ;  there- 
fore, where  a  defendant  was  com- 
mitted by  two  Justices,  for  a  con- 
tempt towards  them  In  their  office 
*^  until  discharged  bv  due  course  of 
law:" — Held,  that  tne  commitment 
was  bad.  Rex  v.  TkomoM  Jamee^ 
3  G.  4.  131 

CONDITION. 

See  SSTTLBMBHT. 

CONSPIRACY. 
See  Evidence. — Witness,  i» 

CONSTABLE. 

1.  The  office  of  constable  being  a 
burthensome  office,  this  Conrt  will 
not  put  a  person  de  facto  elected, 
and  sworn  in  by  the  Court-leet,  to 
the  expense  of  shewing  by  what 
authority  he  holds  the  office,  at  the 
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Mm,  cliiminf  (lie  right  or  election, 
where  those  persona  do  not  ihew  an 
immemorial  cnnlom  In  their  bodj  in 
elect.  Ktxi.Lne  SG.i.  Pageib 
t.  If  ■  warrant  be  directed  to  a  Con- 
itable  by  name,  he  ma;  execute  il 
an;  where  w[thin  the  iuriiidietion  of 
the  Magiairate ;  bnt  if  it  In  directed 
to  him  by  liii  name  of  offiee,  be  can 
execute  it  onl;  in  the  parish,  &c.  of 
which  he  ii  a  constable.  Tberrfore 
where  a  warrant  for  levying  a  rate 
wai  dirrcted  "  to  the  constables  of 
the  parish  of  W.,  and  to  all  other 
hit  Mnjesty's  offiRera  wliom  thei 
may  concern,"  and  R  conslable  of 
W.,  in  attempting  to  execnte  it  In 
the  DBf  iih  of  J).,  was  aManlted : — 
Held,  that  the  assault  was  Jnsiifi- 
able.  iter  t.  Wot  aad  Otheri,  4  G.  4. 
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Stt  Chijscbwaiii»ii(  a 


0  Otbb- 


CONVICTION. 

Tills  Court  will  not  take  notire  of 
any  formal  defect  in  the  proceedinas 
imdpr  B  penal  Its  I  lite,  unless  it  ap 
pears  on  the  fire  of  ttir  conviciioi 
itself.  Rtx  V.  7^  H»mlrtd  of  Ca 
(Uobary,  4  G.  4.  40! 

Str  Gamb.— Jdstick  of  Pbaci,  (.— 
Prisoner.— Sbmiom*,  t,  Si  5.- 

CORPORATIOK. 

Htodamos  will  not  lie  to  adroit  an 
inhahilaat  of  a  borongh  by  prescrip- 
tion to  be  a  free  bnrgeai,  aniosa  it 
appear  first,  that  he  has  an  inclioatL' 
right  to  be  a  free  bnrgnss ;  and,  se- 
cond, that  the  office  of  free  bnrgess 
is  a  corporate  office  by  prcscriptio 
ficx  T.  IreH  Uot,  5  G.  4.  « 

Sit  PooK  Rate,  t. 
COSTS. 

Where  Justice*  bail  maite  «  fUse  re- 
ttf  ro  to  a  mandamni  to  appoint  c 
■eers  for  a  township,  and  the  Court 
had  therenpon  granted  a  rule  niii 
for  a  criminal  Informatloa;  and  on 
■hewing  cause  against  that  rate, 
contradictory  facts  were  disclosed, 
which  were  directed  to  be  tried  by 
an  iaiue,  and  after  an  issne  hml 
been  prepared  and  delivered,  lln^ 
Jiuticei   W  abaodoDed  the  usue, 


and  obtained  a  Judge's  order  for 
staying  proceedingii,  withonl  pre- 
jndiee  to  the  question  of  costs,  the 
Court  ordered  the  Justices  to  pay 
the  prosecntor  the  cost*  of  prepar- 
ing and  delivering  the  issne.  Rex 
T.  Tkt  Jattwes  tf  iancaildre,  5  G.  4. 
Ptgtltr 
COUNSEL. 
f  the  connsel  for  the  defendant,  on 
an  indictment  fur  a  misdemeaoor, 
opens  new  Aieti  in  hii  address  to 
the  Jnry,  and  mfterwards  declinoa 
calling  witnesses  to  prove  the  facts 
so  opened,  the  counsel  for  the  pro- 
seeuilon  is,  notwithstanding,  enti- 
tled to  a  general  reply.  Rtx  v.  Big- 
BoU,  3  G.  4.  366 

Stt  Prisoneb. 

COUNTY  HATE, 
.  The  proviso  in  53  Gn.  3.  c.  51, 
t.  1.  exempting  places  litnatc  within 
liberties  or  frsochises,  having  •  se- 

Earaie  jurisdiction,  from  coulrlbnt- 
ig  to  the  coiiiily  rale,  extend*  only 
to  places  which  have  ■  JDrisdictiaa 
■epirate  from,  and  co-eitcoiive 
with,  tlie  jnrlsdiction  of  the  eonnty 
Justices;  therefore,  the  city  of 
Bath,  In  which  the  Justice*  have  a 
separate  jnrisdictioD,  for  some  pur- 
poses, bnt  not  for  all,  and  who  com- 
mit felons  to  the  county  gaol  for 
trial  at  the  asslxe*,  and  therehjr 
burthen  the  maoty,  is  not  a  llbertj 
or  francbiie  having  a  separate  Juris- 
diction,  and  conseiinently  is  liable  to 
the  SomtTKlthire  county  rale.  Rmx 
1.  H-aiiam  CUrk,  3G.4.  77 

I.  An  order  of  Sessions  for  asseasing 
and  levying  a  specific  snm  of  money, 
to  enable  the  county  tteasorer  I* 
re-pay  person*  who  had  advanced 
money  for  coonty  purposes,  on  tho 
credit  of  tbe  county  rates,  is  bad 
on  the  face  of  It,  inasmuch  a*  it  i* 
a  rate  to  reiMiww,  which  tbe  Se*> 
■loiis   have  DO  anthoritv  to  make. 


Rti  1 


Tkt  Jiutitt*  4 


talned  advances  from  time  to  time 
from  his  bankers,  and  died  in  their 
debt.  The  Sessions,  being  satisfied 
tliat  tbe  money  so  advanced  had 
been  teal  fiit  appropriated 
county  purposes,  made  u '—' 


in  order  fbr 
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CUSTOMS. 


amessinf;  and  levying  a  snm  of  mo- 
ney  towards  the  re-payment  of  the 
debt,  bat  this  Conrt  qnaKhed  the 
order.  Rex  t.  The  JuHUee  of 
FluUMkiret  4  G.  4.  Page  451 

COUNTY  TREASURER. 
See  County  Rate.— Ezpbnsbs. 

COURT  LEET. 

See  CoNSTABLBy    1. 

COURT  OF  REQUESTS. 

The  Coarta  of  Reqnests  Act,  23  G.  S. 
c.  38.  a*  8.  declares,  that  no  person 
■hall  be  capable  of  acting  as  a  Com- 
nissioner  in  the  cxecation  of  any  of 
tiie  acts  for  constitnting  sach  conrts, 
vnlesasnch  person  shall  be  a  house- 
HOLDER  within  tlie  coanty,  &c.  for 
which  he  shall  act.  The  word 
**  hoaseholder"  in  this  act  does  not 
mean  a  personally  resident  hoose- 
keeper,  and  therefore  where  a  per- 
aon  bad  been  elected  to  the  office 
of  Registrar  and  Clerk  of  the  Conrt 
of  Reqnests  of  the  city  of  Bristol^ 
by  a  majority  of  lionseholders,  pay- 
ing rent,  rates,  and  taxes,  and  re- 
aident  by  their  partners  in  trade  or 
their  servants  only :  —  Held,  that 
the  election  was  Talid.  Rex  t. 
HuU,  S  G.  4.  «SS 

See  OVBRSRBRS. 

COURT  ROLLS. 
Sire  Mandamus. 

CRIMINAL  INFORMATION. 

Set  Certiorari,  i.  —  Costs.  — In- 
form atioh. 

CUSTOMS. 

By  statnte  57  Geo.  S.  c.  87.  s.  6,  per- 
sons liable  to  be  arrested  nnder  the 
acts  for  the  prcTeotion  of  smngglinc^, 
and  who  are  fit  and  able  to  serve 
on  hoard  a  Ring's  ship,  shall  be 
taken  before  a  Jnstice,  and  npon 
dne  proof,  be  committed,  fnrther 
to  answer,  &c.,  and  after  being  so 
committed,  the  gaoler  in  whone  ens- 
tody  they  are  kept,  is  anthorlscd, 
on  ike  order  of  the  Communonere  of 
Cmetome  or  Excise  respectivelv,  to 
conrey  them  on  board  a  ship  of  war, 
in  order  to  their  being  impressed. 
Where  persons  were  impressed  nn- 
der the  anthority  of  this  act,  by  vir- 
tac  of  an  order  eigned  onUf  by  four 


EMBEZZLEMENT. 

CMURifsiMifft  4f  CaitaMS,  ont  of  the 
nine  nominated  and  appointed  by 
the  King's  patent :— Held,  thatsnch 
order  was  valid  and  effectnal,  it  ap- 
pearing by  the  patent  that  fonr  of 
the  Commissioners  might  act  for  the 
whole  body,  and  therefore  the  Court 
refused  to  discharge  the  prisoners 
ont  of  custody.  Ex  parte  White  awd 
anothery  5  G.  4.  Page  -^5 

See  Constable.— Habeas  Corpus. 

DEAD  BODIES. 
See  Misdemeanor. 

DEFENDANT. 
See  Counsel. 

EMANCIPATION. 
Sfe  Settlement,  if  S,  7. 

EMBEZZLEMENT. 

1.  A  person  employed  as  a  jonme^* 
man  in  the  trade  of  a  miller,  and  m 
tlie  habit  of  receiving  money  on  his 
master's  acconnt,  comes  within  the 
Embezzlement  Act,  59 Geo.  3.  c.  85. 
Rex  V.  Barker^  3  G.  4.  559 

S.  Where  a  defendant  had  established 
a  Saving  Bank,  consisting  of  150 
members,  each  of  whom  paid  a 
weekly  subscription  of  Ss.  Id.,  the 
odd  penny  being  paid  to  the  defend- 
ant for  the  tronble  of  managing  the 
affairs  of  the  bank,  the  ninds  of 
which  were  to  be  disposed  of  once 
a  week  by  lottery,  consisting  of  199 
blanks  and  one  prize  amounting  to 
15<.,  which  was  to  go  to  the  holder 
of  the  fortunate  ticket;  and  the  de- 
fendant having  absconded,  after  re- 
ceiving from  one  of  the  subscribers 
deposits  to  the  amonnt  of  lOl.  8s., 
withont  receiving  any  benefit  there- 
from :— Held,  that  the  defendant 
was  not  indictable  nnder  the  5t  G.  3. 
c.  65,  for  embezzling  the  money  as 
an  *'  ageni^  or  as  a  person  having 
the  possession  of  money  *'  for  $afe 
euMtody  ;'*  and  held  that,  as  the  de- 
fendant had  never  at  any  one  time 
more  than  Ss.  id.  in  her  possession 
belonging  to  the  prosecutrix,  tlioogh 
she  had  received,  in  the  aggregate, 
the  whole  sum  of  10/.  St.,  the  in- 
dictment chargUig  her  with  receiv- 
ing that  snm  generally,  coold  not 
l>e  supported. 

Qittfsre,  whether    memey  can    be 
considered  as  ferwMl  ^eete^  within 


EXTRA  PAROCHIAL. 

ItiB  meMiB|>  affile  M  Gt».  X  e.  63. 
Rtx  V.  Utmw,  3  G.  4.        i'v *  361 

Stt  CottHflEL. 

ESTATE. 
St*  Sbttumkrt,  7, 15. 

EVIDENCE. 
When  two  defendanU  were  iniEeted 
for  m  coDtpinicy  to  commita  frand, 
A  the  iriencr  of  oi 
i(  bad  b«en  di 
_.,._Mntatiaii*ar  hi* co-defendant, 
■nd  part  of  b  written  rofreipond- 
ence  betwMn  the  dcfendanlt  hav- 
ing been  receWed  iu  eiidenre  for 
the  Crown : — Held,  that  ihe  whole 
of  the  cotreKpondFDCe  between  the 
defendant!  on  to  tlie  time  of  the 
overt  act  of  the  eoDapirac;,  wanad- 
mluiblc  Id  evidence  for  the  de- 
fence. Rtx  V.  WkUtlifd,  3  G.  4. 
367 

Stt     ConHKSL. — ESPBKIB*. — HlOH- 

WAT.— iKCLoauma  Act. — Mhdb- 

M  ■  A  NO  R.— P  K IIOH 1 1.^X1X11  ES  .— 

WiTMlal. 

EXAMINATION. 
&e  Pkkohik. 

EXPENSES. 

The  italnte  58  Geo.  S.  c.  70.  %.  4.  an- 
thoHies    the  Coart  to    order    the 

eamtrer  to  | 

r  witnesie* 
pear  to  huBt  hte»<iethti»  Ike  appre' 
htnium  of  anjr  penon,  and  who 
shall  K>ve  evidence  againit  any  per- 
■on  iccnsed  of  gnnd  or  petit  lar- 
rcny,  Ac,  the  coals  of  prnaeentinE 
and  appearing  before  the  Grand 
Jury;  and  alio  to  com pennatc  them 
/tr  Ikeir  Ibm  ^timi  ■■■<  trnblt  in 
mek  aypcAmiff*.  Where  a  penon 
had  travelled  300  mllei  and  incar- 
ni  an  eapenaa  of  nL  in  traring 
and  eadeaTOaring  to  faring  two 
liorM  atealen  Va  Jutlce,  and  had 
■ucceeded  In  apprebcndinf  them  : — 
Herd,  by  Park,  J.  that  nnder  this 
■latnte  be  wu  not  entitled  to  any 
coapennlion  for  the  money  to  ex- 
pended. KwT.  J>rt«,SG.4,  36i 
Stt  Priiowr. 

EXTRA  PAROCHIAL. 

Stt  SsriLIMMIT,  5. 


FELON. 

Htl  EXPBNSBI.— H*RR«I  CaBPUt— 
Hl»DB¥BANUR.— PSItONBR. 

GAME. 
A  convicUoa  on  the  itatnte  5  Ann, 
e.  I4>  •■  4,  for  keepins  and  nilng 
a  itnn  to  kill  and  dettroy  pane 
withont  beinK  qnalified,  nint  be 
made  wilUin  tliree  hinar  moolha 
after  the  offence  It  coninitted.  Bat 
«.  £eU<M>y.4G.4.  PaK*Srs 

Stt  COHVICTIOM. 

GAMING  HOUSE. 

Eeepinfc  and  maintaintng  a  eomaon 

gaming  ban«e,  and    for  locre  and 

gain,    eaaiing   and   procnting '  Idle 

and  evll-diipowd  prtwaa  to  cooie 

there  to  play  ti^ther,  at  "  Ko«go 

et  Noir,"  and  permitiiag  luch  per- 

lont  to  play  at  inch  game  for  large 

Kama  of  monev.   ia   an  ofience   ■□- 

dicrable  at  common  law.     Acz  t. 

Btgier  and  notker,  4  G.  4.  184 

JIkSswiom*,  5. 

GAS. 

SwPooR  RAtB,  S. 

HABEAS  CORPUS. 
niiere  priaonen  (alcen  Into  cutody 
after  an  rngKgement  at  aea  betweoi 
a  rrvenne  cotter  and  a  vrtMl  «oi. 
perled  to  be  a  aina«ler,  of  which 
the  pritnneri  were  the  crew,  were 
delivered  on  board  a  King'a  aUp, 
and  detained  for  fonrteen  dayi  wilb- 
oiit  any  warianl,  and  were  afler- 
warda  brooKliI  np  by  habeas  corona 
10  be  diicbarged,  and  11  appeanng 
from  I  lie  rclnrn  Uiat  there  waa 
can"e  lo  anipert  them  of  felony,  the 
Court  rerimed  a  diichargc,  and  di- 
rected them  to  be  committed  lo  the 
cniiody  of  the  Manhal  of  the  Mar- 
ahaliea.  In  order  that  they  mi(ht  be 
taken  before  a  competent  Irlbnnal, 
lo  be  dealt  with  according  to  law. 
Exptrlt  KrmMt,  4  G.  4.  t7t 

HIGHWAY. 

1.  Where  a  way  hat  been  oaed  by  the 
pnblic  for  a  grt»t  number  of  yean 
over  a  close,  leading  only  to  the 
honaea  of  lesiee*,  there  being  no 
thoconghfare,  the  privity  of  (he 
landlord,  and  a  dedication  by  him 
to  Ihe  pnblic,  in  eaaeatial  to  con- 
•lilnte  it  a  poblie  blghway.    And 
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HIGHWAY. 


evidence  that  the  loeu§  tn  0110  has 
been  paTed  and  lighted  for  the  like 
namber  of  yean,  under  the  antho- 
rity  of  a  pnblic,  local,  and  personal 
Act  of  Parliament,  in  which  it  is  enn- 
nierated  by  name  amongst  the  pab- 
lic  streetSylanes,  &c.  within  the  scope 
of  the  statute,  does  not  prejudice 
tfie  rcTersionary  rights  of  the  owner 
of  the  fee,      iVood  v.  Veal,  2  G.  4. 

PageU 

f  •  An  order  made  by  Justices  of  Peace 
under  statute  55  Geo.  3.  c.  68.  s.  S, 
for  stopping  np  an  old  higliway,  and 
setting  ont  a  new  one,  must  shew 
that  it  is  made  with  the  consent  in 
writing  under  the  hand  and  seal  0/ 
ike  owner  of  the  Und  through  which 
iht  new  highway  U  propoied  to  be 
mmde.  Where  an  order,  made  under 
this  statute,  recited  that  the  Justices 
had  received  evidence  of  the  con- 
sent ofT.  J.,  Esq.  M  hii  life'time, 
to  the  new  road  l>eing  carried  through 
his  lands,  by  writing  under  his  hand 
and  seal,  and  it  appeared  that  an- 
other person  was  owner  of  the  land 
at  the  time  the  order  was  made  : — 
Held,  that  such  order  was  insuf- 
ficient, and  could  not  be  carried 
into  execntion.  Rex  v.  The  Jutticee 
of  Denbighihire,  SG.4.  139 

S.  Whether  a  rector  who  lets  his 
tithes  by  parol  to  the  occupiers  of 
the  lands^  in  respect  of  which  the 
tithes  arise,  and  receives  a  half- 
yearly  composition  in  the  nature  of 
rent,  can  be  treated  as  an  occupier 
of  titlies  witliin  the  meaning  of  the 
General  Highway  Act,  13  Geo.  3. 
c.  78.  s.  34,  and  rated  to  the  high- 
ways in  the  parish?  Rex  v.  The 
Ju$tiee»  of  BuckinghamMhiref  4  G.  4. 

369 

4.  By  55  Geo.  3.  c.  68.  s.  2,  the  con- 
sent in  writing  for  turning  a  foot- 
path must  be  under  the  band  and 
seal  of  the  owner  of  the  land  through 
which  the  new  path  is  proposed  to 
be  made ;  therefore  where  an  order 
of  Justices  for  turning  a  footpath 
was  founded  upon  a  consent,  signed 
and  sealed  by  the  attorney  of  one  of 
the  parties  interested,  and  there  be- 
ing nothing  to  bind  the  principal  :— 
Held  ill,  and  quashed  by  this  Court 
after  confirmation  by  the  Sessions. 
An  order  made  under  this  statute, 
cannot  be  confirmed  until  the  Ses- 
sions held  next  after  the  expiration 
of  fonr  weeks  from  the  first  day  on 


INCLOSURE  ACT. 

which  the  notices  required  by  law 
shall  have  been  published;  there- 
fore, where  an  order  was  made  for 
diverting  a  path,  and  notice  tliereof 
given  on  the  20tli  December y  and  it 
was  confirmed  at  Sessions  on  the 
17th  Jamciinf.N— Held  irregftlar,  and 
quashed.    Rex  ▼•  Crewe^  4  G.  4. 

Page  464 

5.  The  statute  13  Geo.  3.  c.  78.  s.  8!0, 
prohibits  the  removal  by  certiorari 
mto  this  Court  of  any  proceedings 
had  in  pursuance  of  that  act.  Where 

•  an  order  was  made  by  two  Justices, 
and  confirmed  by  the  Sessions,  for 
diverting  a  road,  professedly  under 
tlie  authority  of,  but  (as  was  al- 
leged) without  pursuing  all  the 
formalifies  required  by  the  act: — 
Held,  that  the  certiorari  was  still 
taken  away;  and  after  the  pro- 
ceedings had  been  in  fact  removed, 
the  Court  quashed  the  certiorari^ 
quia  improvide  emanaritt  and  refused 
to  discuss  the  sufficiency  or  Uisnf- 
ciency  of  the  order. 

Quttrey  whether  an  order  for  di- 
verting and  turning  an  old  road, 
need  set  ont  the  names  of  the  owners 
of  the  land  through  which  the  new 
road  is  proposed  to  be  carried.  Rex 
V.  CosfOM  and  othere^  4  G.  4.         486 

See  Awardh— Mamdamusi  3. 
HIRING. 

See  SBTTLBMBllTy  10. 

HOUSEHOLDER. 
See  Court   of   Rbqubsts^— Otbb- 

SBBRS. 

INCLOSURE  ACT. 

A  ditch  is  a  fence  within  the  BMBoing 
of  the  General  Indosnre  Ac^ 
41  Geo.  3.  c.  109*  Therefore  where 
the  issue  was,  whether  a  certain  al- 
lotment was  bounded  liy  a  sufficient 
fence  within  the  meaniuK  of  a  Local 
Inclosure  Act,  whicn  reonired 
that  the  allotments  ^*  should  be  in' 
cloeed  a»d  fenced  on  all  snch  parts 
and  sides  as  should  not  be  directed 
to  be  fenced  by  any  other  propri- 
etor, or  as  should  not  adjoin  to  any 
inclosed  land,  or  be  bounded  by  any 
river  or  other  tn^ieni  fenet^"  and 
the  proof  was,  that  part  of  the 
locui  in  quo  was  bounded  by  an  old 


JUSTICE  OF  PEACE. 

deep  ditch  :— Held,  tlitt  thU  was  ■ 
•officient  fence  witliiii  the  nieaninic 
of  the  statate*  EUU  v.  Amiton, 
5  G.  4.  Page  193 

INDICTMENT. 

See  Oamino  House.  —  House- 
HOLDER. — Mandamus,  2. 3.— Mis- 
demeanor. 

INFORMATION. 

Qtun^f  Whether  a  criminal  informa- 
tion will  lie  against  Justices  for 
mailing  a  false  return  to  a  roanda- 
mns,  unless  the  retam  is  corruptly 
and  wilfully  false.  Rex  v.  TheJue- 
iieee  rf  LAneaekire^  3  G.  4.  Ii7 

See  Certiorari,  1.— Costs. 

IRISH. 
See  Settlement,  3. 

JURISDICTION. 

Su  County  Rate. — Habeas  Cor- 
PUS.  — Justice  of  Peace,  3.4.— 
Smugglers.— Tithes. 

JURY. 

Where  npon  a  challenge  to  the  array 
for  unindifferency  in  the  sheriff,  the 
Jury  panel  is  quaslied :— Held,  that 
the  proper  course  to  obtain  a  trial  of 
the  cause,  is  to  direct  new  Jury  pro- 
cess to  the  Coroners  of  the  county, 
at  the  instance  of  the  prosecutor, 
but  not  without  applying  to  the 
Court  specially  for  tliat  purpose. 
Rex  T.  Dolby ^  3  G.  4.  49 

JUSTICE  OF  PEACE. 

1.  The  Court  will  not  direct  in  what 
manner  Justices  shall  make  tlieir 
return  to  a  mandamus,  but  if  the 
return  made  to  a  mandamus  be  in- 
sufficient to  raise  the  question  in- 
tended to  be  agitated,  the  Court 
will,  at  the  instance  of  the  party 
interested,  make  a  rule,  giving  the 
Justices  liberty  to  amend  it  in  the 
manner  required,  if  they  shall  be  so 
minded.  Rex  v.  MarrwU  oad  another ^ 
3  G.  4.  6t 

2.  The  statute  t3  Geo.  3.  c.  78.  s.  60, 
imposing  a  penalty  on  the  driver  of 
a  cart,  &c.  for  riding  thereon  nnder 
the  circumstances  therein  mention- 
ed, authorises  a  Justice  on  his  own 
view,  or  upon  the  oatii  of  one  wit- 
ness, to  convict  tlie  offender,  and  In 
case  the  offender  refuses  to  discover 

Vol.  I. 
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his  name,  or  the  name  of  the  owner 
of  the  cart,  Sec.  he  is  subjected  to  a 
like  penalty,  and  may,  without  war- 
rant, lie  apprehended  forthwith  by 
the  person  seeing  the  offence  com- 
mitted. Where  the  driver  of  a 
waggon  committed  an  offence  with- 
in this  act,  in  the  view  of  a  Justice, 
and  having  placed  himself  before 
the  board  on  which  his  master's 
name  was  painted,  so  as  to  prevent 
the  discovery  of  the  owner,  and  the 
Justice,  in  order  to  ascertain  the 
name,  stopped  the  horses  and  laid 
hands  on  the  driver^  and  removed 
him  from  his  position  before  the 
board,  and  thereby  informed  him- 
self of  the  ownership: — Held,  on 
demurrer,  that  this  was  a  trespass, 
and  gave  the  driver  a  right  or  ac- 
tion. Jonee  v.  Owen^  4G.4.  Paget90 

3.  In  a  case  where  Justices  have  rea- 
sonable ground  for  doubting  their 
jurisdiction,  the  Court  will  not  com- 
pel them  to  do  an  act  which  may 
subject  them  to  an  action.  Rex  v. 
The  Jutticee  of  Buekmfhamakire^ 
4  G.  4.  369 

4.  Where  a  Justice  of  the  Peace  does 
an  act  under  colour  of  his  office, 
tliough  he  exceeds  his  jurisdiction, 
he   is   entitled    to  the    notice   re- 

Jjuired  by  24  Geo,  %.  c.  44.  s.  1,  he- 
ore  the  party  aggrieved  can  bring 
his  action.  Prestidge  v.  Woodwum^ 
3  G.  4.  50t 

See  Case,  1.  2.— -Certiorari,  ].— 
Churchwardens  and  Over- 
seers.— Costs. — County  Rate. — 
Customs.  —  In  formation.  —  Ses- 
sions. —  Srttlement.  —  Smug- 
glers.— Tithes. 

LIGHTING. 
See  Rate. 

LORD  OF  MANOR. 
See  Mandamus,  3. 

MALICIOUS  INJURY. 
See  Commitment,  f.  3. 

MANCHESTER. 
See  Rate. 

MANDAMUS. 

1.  Mandamus  issued  to  receive  an  ap- 
peal against  overseers'  account«, 
though  the  allowance  had  not  been 
previously  made  at  a  special  Sessioua 

LL 
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MISDEMEANOR. 


under  50  Geo.  3.  c.  49.  s.  1.  Rex 
V.  Tk§  JuMHees  qf  CoUkeHer^  3  G.  4. 

Pagebl 

f.  Defendant  ba?ing  been  conTicted 
of  forcibly  pessioK  a  tampike  gate 
without  paying  toll,  the  Seuions,  on 
appeal,  rejected  evidence  to  sliew 
that  the  gate  bad  l>een  nnlawfnily 
erected,  and  this  Court  refused  a 
MandamuSy  to  compel  the  Sessions 
to  reeeiTe  such  OTidence,  the  ad- 
nlMibility  of  it  being  exclntively  a 
qneation  for  the  Justices :  and  the 
Court  also  refused  to  issue  a  man- 
daaiot  to  the  Sessions,  to  hear  an 
original  complaint,  touching  the 
coadoet  of  the  tmstees  in  the  erec- 
tion of  the  gate,  after  a  lapse  of 
twenty-six  jrears  from  the  time  when 
it  was  erected,  leaving  the  party  to 
proceed  by  indictment  for  the  nui- 
iance,  or  by  an  action  of  trespass 
if  his  passage  was  obstructed.  Rex 
▼•  Tie  JuiticeB  nf  CanUfridgeshirej 
3  G.  4.  86 

3.  Mandamus  will  not  lie  to  the  lord 
and  steward  of  a  manor,  to  in- 
spect court  rolls,  for  the  purpose  of 
supporting  an  indictment  against 
the  lord  fbr  not  repairing  a  road 
within  the  manor.  Rex  v.  Lard  Ca- 
i9gmtf  3  G.  4.  13S 

Sti  Chartbr.  — Churchwardens 

AND  OVBRSBBRS.  —  JUSTICB  OF 
PbACB,  1.»-SE8SI0M8,  1. 

MANOR. 
See  Mandamus,  3.— Toll. 

MANUFACTURERS. 
See  Cbrtiorari,  2.— Sbssions,  5. 

MARKET. 
See  Toll. 

MISDEMEANOR. 

To  sell  the  dead  body  of  a  capital 
cooficty  for  dissection,  where  dis- 
section is  no  part  of  the  sentence, 
is  a  misdemeanor,  indictable  at  com- 
mon law. 

Indictment,  '*  that  one  £.  L.  was 
pnblidy  executed  at,  &c.,  and  that 
one  G,C.  of,  &c.  undertaker,  was  re- 
idmed  and  emphtfed  by  W.W.  the 
iieeper  of  the  gaol  in  and  for  the 
taid  county,  to  bury  the  body  of  the 
•aid  person  so  executed,  far  eeriain 
reward  to  be  therefore  pM  to  the 
■aid  G.  C,  by  and  on  behalf  of  the 


OVERSEERS. 

said  county,  and  in  pursuance  of 
the  said  retainer  and  emfdopment^  the 
body  of  the  said  person  so  exe- 
cuted was  then  and  there  delivered 
to  the  said  G.  C.  for  the  purpose  of 
being  so  by  him  buried  as  aforesaid, 
and  it  then  and  there  became  the  duty 
qf  the  said  G.  C.  to  bury  the  same 
accordingly,  but  that  the  said  G.  C. 
being,  Sec.  and  having  no  regard  to 
his  said  duty,  nor  to,  Sie.  did  ao#, 
nor  would  bury  the  mid  body,  but  on 
the  contrary  thereof,  unlawfully,  &c. 
and  for  the  sake  of  wicked  lucre  and 
gain,  did  take  and  carry  away  the 
said  body,  and  did  sell  and  dispose 
of  the  same,  for  the  purpose  of 
being  dissected,  &c.  to  the  great 
scandal,  Sec.  :** — Held,  that  the  in- 
dictment was  well  framed,  though 
apparently  drawn  in  the  language 
of  a  declaration  in  assumpsit: — 
Held  also,  that  to  support  the  in- 
dictment, it  was  not  necessary  there 
should  be  direct  evidence  tliat  the 
defendant  had  sold  the  body  for 
lucre  and  gain,  and  for  the  purpose 
of  being  dissected.  Bex  v.  Cundiek, 
S  G.  4.  Page  356 

See  CoDNSBL. — Evidence. 

NORWICH. 
iSre  Poor  Ratb,  7. 

-NOTICE  OF  ACTION. 
See  Justice  op  Pbace,  4. 

NOTICE  OF  APPEAL. 
Sm  Sessions,  5. 

NUISANCE. 

See  Mandamus,  2. 

OFFICE. 
See  Settlement,  if. 

OVERSEERS. 

1.  A  person  occupying  a  house  in  one 
parish  by  means  of  a  clerk  only, 
and  paying  rent,  rates,  and  taxes, 
but  sleeping  in  another  parish,  is  a 
eiUfetantlttl  houeeholder,  and  liable  to 
serve  the  office  of  overseer  of  the 
poor  in  the  first-mentioned  parish. 
Rex  V.  Poynder^  3  G.  4.  247 

2.  Bv  statute  23  Ges.  3.  regulating  the 
affairs  of  the  poor  of  Binmngham, 
the  guardians  and  overseers  thereby 
appointedi  are  directed  to  adjust 


POOK. 

tbetr  Mcmniti  at  qnirterijp  meet- 
ings of  their  awn  bod; ;  and  an  tp- 
peil  is  fiven  to  the  Sesulsna  hi  rr- 
■peet  of  all  mntten  done  by  virlne 
ther«of;  bat  the  atatate  Is  lilcnt 
u  to  aoT  SDl)ni[uiaD  of  the  over- 
tetit  mnd^gDmrdiBD*  accounts  to  Ma- 
gistrates, as  reqnlred  by  M>  Gee.  3. 
C.49.— Held,  howeier,  that  manda- 
mus would  lie  from  this  CodiI  to  the 
guard  ians  and  averte«rs,  to  pass 
their  aceonnls  In   the    manner  re- 

3 aired  by  that  statute.    tU»  v.  The 
Mttiea  if  ITwrmiektUn,  3  G.  4. 

Pagi  3«6 
AcHahpamob,]. 


PAWNBROKEB. 

Tbe  Oeneral  Pawubroker's  Act,  39J£ 
40  Geo.  S.  C.99.  s.  17,  declares  that 
goods,  Jfc.  which  are  pledfceil,  and 
arc  not  redeemed  within  a  year  after 
the  day  of  pledgiog,  rhail  be  for- 
feited, and  may  be  sold  by  the  pawn- 
broker ;  —  Held,  that  where  the 
ptaiotiff  had  pawned  a  watch,  &c. 
and  after  the  year  had  expired, 
tendered  tbe  money  lent,  and  inte- 
rest, and  the  pawnbroker  refused  to 
delifer,  he  might  mainlain  trover, 
not  having  forfeited  his  title  to  llie 
goods,  by  reason  of  that  section 
of  the  statute.  fTalltr  \.  Smith, 
t  &  S  G.  4.  1 

PERJURY. 

Where  an  information  for  perjury  com- 
mitted before  a  Select  Committee 
of  the  Honie  of  Conimons,  ap- 
pointed to  try  and  determine  the 
merits  of  an  election,  averred,  tlial 
the  committee  was  appointed  foi 
that  purpose,  and  that  the  com- 
mittee  were  sworn  >■  to  try  the 
matter  of  the  petilion,dic. :"— Held, 
that  the  situation  of  the  committee 
was  well  detcribed  to  lopport  tbe 
aTen>eat,tbongfa described  in  lo  G.s 
G.  16.  s.  13,  a«  a  select  committee 
"  to  try  and  determine  the  meritt 
of  the  return  or  election."  Rtx  i. 
PtMck  Dit»n,  «  G.  4.  b 

POOR. 

1.  Landlord  not  resident  within  the 
parish,  having  granted  a  lirense  fot 
ft  jear*  to  certain  adventnren,  to 


TOOK  RATE. 
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dig  for  minerals  under  a  dwe,  re- 
aervinE  to  himself  a  certain  propor- 
tlon  of  tbe  ore,  in  an  improved  and 
merebantable  state,  and  granting  lo 
the  adventnrers  tbe  exclurive  occn- 
patloD  of  the  mine,  for  the  purpose 
of  procuring  tbe  ores,  is  rateable 
for  the  relief  of  the  poor  of  the 
parish  in  which  the  mine  is  situate. 
In  respect  of  snch  reserved  propor- 
tion, and  In  respect  thereof,  is  to 
be  considered  as  ao  occupier  of  llie 
land  by  tbe  hands  of  the  ad'en- 
taren.  Km  r.  St.  AuMtdl,  3  G.  4. 
PagtB9 
t.  Ad  acting  gnardian  of  the  poor  is 
liable  to  the  penalties  of  the  itatnte 
55  Geo.  3.  c.  13T.  s.  6.  for  supply- 
log  the  poor  of  the  parish  with 
provisions,  though  there  be  no  proof 
of  bii  appointment.  If  a  parish 
officer  isliable  to  the  penalties  Im- 
poted  by  if  Ges.  3.  c  B3.  s.  4(, 
still  be  may  be  proceeded  against 
nnder  tlie  general  act  55  Ge>.  3. 
c.  137,  without  regard  to  the  former 
stntnte.  W  lie  re  the  declaration 
alleged  that  the  defendant  was  a 
person  having  the  providing  for, 
orderins,  management,  control,  and 
direction  of  the  poor  of  the  parish 
of  TT.,  and  that  he  had  supplied 
the  poor  of  the  parish  with  pro- 
visions; and  it  appearing  that  W. 
was  one  of  five  nniled  parishes, 
whose  poor  were  jointly  maintained 
by  all  the  parishes  in  one  common 
workhouse :— Held,  that  the  offence 
wan  well  laid.  StnbU,  that  the 
declaration  need  not  have  alleged 
that  the  provisions  vrere  inpplled 
"  for  the  HS«  of  the  workhnut,"  in 
order  to  bring  the  case  witliin  the 
statute.     Wttl  r.  Andrem,  3  G.  4. 


SmOti 


8. 


gl3 


POOR  RATE. 

I .  Where  firs  and  larches  were  planted 
with  oak  and  aih  trees,  principally 
for  tbe  purpose  of  affording  a  screen 
or  shelter  lo  the  latter  in  their  in- 
fancy, and  were  cnt  from  time  to 
time  as  the  oaks  mud  ashes  required 
more  room  to  spread,  and  wbeii 
once  cut  did  not  springt  again,  anil 
allfaongh,  when  sold,  tbey  yielded 
a  profit :— Held,  that  they  were  not 
saleable  Mdericwod  within  the  statute 
43  Elii.   c.  S,  and   therefore  not 
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ratetble  to  the  relief  of  the  poor. 
Qu,  Whether  nnder  any  circam- 
•tances  firs  and  larches  can  be 
considered  anderwood  ?  Rex  v.  The 
Inhabitemit  of  Ferrybridge^  4  G.  4. 

Page  301 

S.  Where  a  corporation,  consisting  of 
a  mayor,  aldermen,and  twenty-fonr 
capital  bnrgesses,  was  seised  in  fee 
of  certain  pa»tnre  lands,  and  ap- 
pointed a  ranger  to  keep  the  keys 
of  the  gates,  cleanse  the  ditches, 
preserve  the  fences,  iroponnd  cattle 
trespassing.  Sec;  and  by  a  Court  of 
Orders  and  Decrees,  regnlations 
were  annually  made  concerning  the 
right  of  common  to  be  exercised  by 
the  freemen,  as  to  the  number  of 
their  cattle  to  be  turned  on,  the 
time  to  be  turned  on,  and  tlie  price 
to  be  paid  for  each  head,  which 
price  was  always  paid  by  the  free- 
men exercising  the  right,  to  the 
treasurer  of  the  corporation,  and 
which  money,  after  deducting  tlie 
expense  of  management,  was  dis- 
tributed among  the  poorer  bnr- 
l^essesy  who  bad  no  cattle  to  depas- 
ture:—Held,  that  the  corporation 
were  liable  to  be  rated  to  the  poor, 
as  occupiers  of  the  land  in  question, 
within  the  meaning  of  43  Eliz.  c.f. 
Rex  ▼.  The  Borough  of  Sudbury, 
4  G.  4.  343 

S.  The  profits  arising  from  the  sale  of 
gas,  manufactured  from  coal,  and 
conveyed  through  pipes  and  trunks 
under  the  pavement,  for  the  purpose 
of  lighting  a  town,  are  not  rateable 
to  the  relief  of  the  poor  under  the 
43  Eliz.  c. «.  Rer  v.  The  Bimung- 
ham  Goj  Light  and  Coke  Company, 
4  G.  4.  385 

4.  A  Canal  Company  are  rateable  to 
the  relief  of  the  poor,  in  each  and 
every  parish  through  which  their 
canal  passes,  as  occupiers  of  land 
coverea  with  water.  Rex  v.  The 
Trtni  mid  Mersey  Canal  Company, 
4  G.  4.  4<)3 

5»  Where  the  owner  of  a  river  navi- 
gation, running  through  fourteen 
different  parishes,  vias  rated  to  the 
jpoor  of  the  fourteenth  parish  (in 
which  the  profits  arising  from  the 
wImIo  navigation  were  received)  in 
respect  of  the  whole  amount  of  the 
profits  >-Held,  that  the  rate  was 
too  Upli,  and  ought  to  have  been 
apportioned  among  all  the  parishes 
Ihronf  h  which  tlie  navigation  passed. 
JUx  ?.  Palmir^  4  G.  4.  416 


PRISONER. 

6.  The  proprietors  of  a  river  naviga- 
tion are  rateable  to  the  relief  of  the 
poor  in  a  parish  throngli  which  the 
navigation  passes  (though  no  river- 
age  dues  are  received  in  such  pa- 
rish) in  proportion  to  their  profits 
upon  the  whole  line  of  naviaation, 
Reap  V.  Th£  Earl  ^fPoHmore^  4  G.  4. 

Page  4tt 

7.  By  10  Ann,  tlie  city  of  Norwich^  and 
hamlets  and  liberties  of  the  same, 
were  incorporated  for  the  purpose 
of  better  employing  and  maintain- 
ing the  poor  thereof,  and  the  guar- 
dians thereby  appointed  were  em- 
powered from  time  to  time  to  ascer- 
tain what  asgregate  sums  would  be 
necessary  tor  that  purpose,  and 
ascertain  what  proportion  each  pa- 
rish, &r.  should  contribute,  and 
certify  the  same  to  the  Justice^*,  two 
of  whom  were  to  issue  their  warrant, 
requiring  the  proper  ofiicers  of  each 
parish,  &c.  to  rate  and  assess  the 
amount  on  the  respective  inhabit- 
ants; and  it  was  provided,  that  if 
any  person,  parish,  6cc.  shonlU  find 
himself  or  themselves  to  be  un- 
equally assessed,  he  or  they  might 
appeal  at  the  next  Sessions  held 
aher  such  osaeMsment  made  and  de- 
manded.  Where  nnder  this  act  the 
governors  certified  that  the  hamlet 
of  X».  ought  to  pay  a  certain  propor- 
tion of  an  a*(sessment  made  upon 
the  whole  city,  and  two  Justices 
issued  their  warrant,  requiring  the 
collectors  of  the  hamlet  to  a^se.<*s 
that  sum  upon  the  inhabitants,  and 
the  hamlet  being  aggrieved  by  such 
assessment : — Held,  that  the  church- 
wardens and  overseers  might  appeal 
against  both  the  certificate  and  the 
warrant  thereon,  as  being  aa  attens- 
tneni  made  and  demaitded,  within  the 
meaning  of  the  appeal  clause.  Rex 
V.  The  Mayor  and  Jueticet  of  Nontich, 
4G.4.  492 

See  Appcal.— Pbivilbgb. 

PRACTICE. 
See  Counsel. 

PRISONER. 

A  person  under  examination  before 
Justices  of  the  Peace,  on  a  charge 
of  felony,  has  no  right  to  have  a 
legal  adviser  attending  on  his  be- 
half, still  less  to  cross-examine  the 
witnesses  for  the  prosecution,  and 
to  examine   opposing  testimony  to 


RATE. 

firovt  hli  innocence.  Tb«  priTilege 
when  Rllowrd,  ii  rntirely  ■  matur 
of  iHncrrtiait  in  ibc  JdsIIcfi. 

Where  nn  attonipy  nf  tfali  Conrt 
wa»  reiBined  bj  ■  pr'noner  rharged 
"itli  Mony,  to  ittend  and  p:1*e  him 
bii>  advice  and  «Mi9tanr«  dnring  hli 


after  norice  to  Ihe  latter  tbat  he 
atlenited  npon  snch  retainrr  for 
that  pnrpoie;— Held,  that  the  Jnn- 
tiers  mi^bt  forcibly  tnm  blm  oat  of 
tlie  Joitice  room,  and  exclude  htk 
prewiice  during  ibe  inveiligatioo  of 
tfae  cane.  Qii^re,  whether  IhJa  role 
■iiplies  where  Ibe  deei«iDn  of  Ibe 
Jnslices  li  fiual,  ai  on  conviction 
under  penal  itslntea,  no  appeal  being 
given  I  Cox  V.  Cultriilge,  3  G.  4. 
Page 

PRIVILEGE. 
Where  a  firifirt-horn  anbject,  eni~ 
pinyed  as  first  rhorisier  at  tlie  Por- 
tufutu  Ambaiaador's  chapel,  witli  a 
•alary,  rented  and  oerupied  a  ho  ate, 
■nd  let  part  nt'  it  in  lodgings,  and  a 
diltreni  was  levird  on  his  (oodt  for 
B  poor-rate:— Hrld,  IhHt  his  good-i 
vere  not  ptoteried  by  T  Ann.  c.  It, 
nMnminp  liim  to  be  a  domestic  ser- 
vant of  the  Ambaisador.  NtetUo  i. 
TMgood,  4«.4.  441 

PROSECUTOR, 
Set  ExPBNiat. 
PURCHASE. 
Sa  Settlenbnt,  19. 
RATE. 
By  the  SfoacJkfiln-  and  Satftrd  Pavinii 
and   Lighting   Acl^  Si  Geo.  3.  thv 
tenants  and  orcupiers  of  all  mesiti- 
ai:e",  honses,  warelwaiea,  shops,  cel- 
lars, vaiiltn,    stahlet,  coach-hou'en, 
brew-hoiispa,   and    other   bulMIngo, 
ground,  and  other 


liible 


h((  within  tl 

to  be  rated  for  the  pnrpotei 
act.  Under  this  act  the  Man 
ehe'lfr  and  Saifiri  Water  Workt 
Company  are  not  rateable  aa  occii 
piers  of  a  temtmml,  in  re'pect  o 
thrir  water  pipes  carried  undn 
gronnd,  far  supplying  tho'e  town 
with  water,  Bex  v.  Tkr  MandttUer 
fi  Salfard  Wnltr  Wcrkt  Comfwn^. 
4G.  4.  479 


Stt  CuvN 


(  Ratb. 


SESSIONS.  >l7 

REHOVEABIUTT. 

&<  8tTTI.SMSRT,  S. 

REPLY. 

SmCouhsbl. 

REVENUE. 
Sk  Habsas  Comrvt, 
ROUGE   ET   NOIR. 

SftGAMINO   HODfB. 

SERVICE. 
Stt  Sbttlembnt,  4. 10.  IS. 
SESSIONS. 
,  JasliCFB  may  supenede  tiiriT  own 
Older,  when  improvideDtl;  nade. 
On  (be  lOlh  Avgvit,  two  Jntticei 
removed  a  pauper  from  the  parish 
ofil.,  to  the  psriah  ofB.— Od  tba 
5th  Septtmbtr  ibe  churchwardens  of 
B.  gave  notice  of  appeal  to  the  Ses- 
■mna  10  be  bolden  on  the  17tb  of 
Oclobrr;  on  Ihe  lOlh  of  Oclober,  the 
J  .Diicf  s  made  an  order,  aoperseding 
tiiKiT  former  order  of  removal,  npoo 
doubts  of  its  validil),  which  tuptr- 
trdtai  was  served  on  the  parish  of- 
ficers of  B.,  wbo  treated  it  at  a  nul- 
lity,  and  went  to  the  Sesdons,  where 
the  Juaticei  refused  to  bear  tfae  ap- 
peal; and  now  Ibis  Conrt  refused  to 
grant  a  manilamiit  lo  the  Sessions,  lo 
enter,  hear,  and  delentilne  iL  Jte« 
».  Tike  Jaiticn  of  Narftik,  3  G.  4. 

P^IT 
1.  Qnasbing  a  conviction  on  a  penal 
■tatiile,  tor  mere  matter  of  fonn  at 
Seuiona,  is  not  anaeflniKal  of  the  de- 
fendant, coniluding  the  case  utinst 
any  furlber  inquiry  in  IhU  Court, 
Rtx  V.  Ridgtcag,  3  G.  4,  38 

S.  Wbere  llie  Quarter  Sessions,  on  ap- 
peal, quiiebed  a  conviction  of  the 
defendanl,  on  Ihe  atat.  39  i  40  G.  3. 
c.  lOS,  for  want  of  form,  ta^'rct  la 
tht  opiaioa  of  K.  B.,  apua  <**  p«"( 
nf  fimn.  Held,  that  the  order  qnasb- 
ing the  conviction  might  be  quashed, 
and  tbe  appeal  sent  down  lo  be 
tried  on  the  merits,  even  though 
there  »■»  nothing  on  the  face  of  the 
proreedings  abrwing  tlist  tbe  con- 
viction WH*  quashed  for  form,  and 
thai  the  Sea^inns  desired  the  opinion 
of  tbe  Coiitt  npon  tbe  point.  li. 
4.  The  stdlute  3,9  k  40  G.  3.  e.  106. 
s.  4,  enacU,  that  all  penona  who 
sliuU  attend    any  mectini,  had  or 
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rateaUa  to  the  relief  of  the  poor. 
Qu,  Wfaether  ander  *d;  circDin- 
•Uncei  lin  ■□(]  lirchn  can  be 
cDDiidered  anderwood  i  Rix  t.  Tkt 
InkMbiltMlM  1^  FtrrylHidgt,  4  G.  4. 

Page  sot 
S.  Wbera  a  corporttion,  CDn>liiIin|  of 
a  mayor,  Kldermen,and  twenty-fonT 
capital  bnrgeueo,  wai  seited  in  fee 
of  certain  paitnre  landa,  and  up- 
polntrd  a  ranger  to  keep  tlie  ke;i 
of  the  gttet,  c1ean>e  tlie  ditcliea, 
preterre  the  feocci,  Impoand  cattle 
tretiMulnf,  &r. ;  and  1^  a  Coart  of 
Ordera  and  Derren,  regntationi 
were  annnally  made  coDceraing  the 
right  of  eonimon  to  be  exerelned  by 
the  frMmen,  a*  to  ibe  number  of 
their  cattle  to  be  turned  on,  the 
time  to  be  tamed  on,  and  the  price 
to  be  paid  for  each  head,  which 
prtco  wu  aiwaya  paid  by  the  fiec- 
meii  eierciting  the  right,  to  tlie 
treunrer  of  the  corpoTation,  and 
vrhifh  money,  af^er  deducting  tlie 
cxpeme  of  maaagpment,  wai  dis- 
trl baled  among  the  poorer  btir- 
Keuee,  wbo  had^nocatUe  to  drpHi- 
tare:~HeJd,  thai  the  corporation 
were  liable  to  be  rated  to  tlie  ponr, 
at  oecnpiem  of  the  land  io  qneition, 
trlthin  the  meaning  of  tS  Eln.  c.t. 
.    The   Banugk    if   Suitmry, 
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S.  The  pn£t*  arising  from  tbe  lale  of 
ga*,  maDnfaclnred  from  coal,  and 
eooTeyed  through  pipes  and  trunki 
nnder  the  pavemcnl,  fur  the  purpose 
of  lighting  a  lawn,  are  not  rntealile 
to  the  relief  of  ihe  poor  under  the 
«S  Elii.  G.  t,  Rtx  T.  The  Binunf- 
Imm  Gat  Light  and  Cake  Ctmpmy, 
«  G.  4.  S«5 

4.  A  Catial  tympany  are  rateable  to 
the  relief  of  the  poor,  in  ench  and 
every  pariih  ifarongb  vhicb  their 
canal  paue*,  as  occupien  of  land 
eo*erea  witti  water.  Hrx  t.  Tkr 
TrtKl  md  Merely  Canal  Company, 
4  G.  4.  4<>J 

i.  Where  the  owner  of  a  ri*er  nati- 

Kdon,  mnnlng  through  fonrteen 
H^Dt  pariihes,  nas  rutcd  (a  the 
poor  of  the  foiirlcenlh  pirish  (in 
which  the  protili  ariaing  from  the 

Mtpoct  of  Uie  whole  amount  of  the 
proAti :— Held,  that  the  rate  wa* 
too  Uoh,  and  oaght  to  hare  been 
apportiMied  awong  all  the  parishes 
throngh  which  the  narlgation  passed. 
Bex  T.  Palmer,  40,4.  416 


PRISONER. 

6.  The  proprietor*  of  a  ri»«f  iMvlp- 
lion  are  rateable  to  Ihe  relief  of  Ihe 
poor  in  a  pariah  Ifaroaidi  which  tlie 
navigation  passes  (though  no  rirer- 
age  dnes  are  received  in  such  pa- 
rish) In  proportion  to  their  profii* 
npon  the  whole  line  of  naviiation. 
Rex  V.  The  Earl  ^Parlwurr,  4  G.  4. 
P^e  4rS 
.  By  tOjlaa,  theci^of^feri«cfc,and 
hamlets  and  liberties  of  llie  same, 
were  incorporated  for  the  porpote 
of  betler  employing  and  maintain- 
ing the  poor  thereof,  and  tlie  gnar- 
dians  thereby  appointed  were  em- 
powered from  lime  to  time  to  ascer- 
tain whsl  aftircgate  snma  woeld  be 
necessary  for  that  pnrpose,  and 
aaerrtain  what  proportion  each  pa- 
rish, &n.  should  contribate,  and 
certify  the  ssme  to  the  Justice-,  t«o 
of  whom  were  to  issue  their  wamnt, 
requiring  the  proper  officers  of  each 
parish,  &c.  to  rate  and  asieai  the 
■mount  on  the  respective  inhabit- 
ants ;  and  it  wat  provided,  thst  if 
any  person,  parish,  &c.  should  find 
himself  or  themselves  to  be  un- 
equally aaseiaed,  he  or  they  mlglit 
appeal   at   the   neat    Sessions   held 

asaaded.  V'liere  under  thii  act  the 
governors  certified  that  the  hamlet 
of  L,  ought  to  pay  a  certain  propor- 
tion of  an  a<sesamenl  made  npon 
the  whole  city,  and  two  Jnsticei 
issned  llieir  warrant,  requiting  llie 
collectors  of  the  hamlet  to  a'Sci 
that  sum  upon  tbe  iniiabitants,  and 
the  hamlet  being  aggrieved  by  siirh 
auessmenl :— Held,  that  the  churrh 
wardens  and  overaeers  might  appeal 
against  both  the  certificate  and  the 
warrant  thereon,  as  being  ■■  asiro- 
meaf  made  and  dtmvtdrd,  within  Ihe 
meaning  of  Ihe  appeal  clause.  Kii 
1,  The  Mayor  andjatlieee  of  Ntrrick, 
4  G.  4.  «*t 

See  Appeal.— Put iLioi. 
PRACTICE. 

&'{  CuUNSEL. 
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held  '^  for  the  purpose  "  of  making 
or  entering  into  any  contract,  dec, 
hy  this  act  declared  to  be  illegal^  or 
ur'  entering  into,  &c.,  any  combina- 
tion for  any  pwposCf  declared  by  this 
act  to  be  illegal,  6cc. : — Held,  that  a 
conviction  for  attending  a  meeting 
**  for  the  purpose  "  of  carrying  on  a 
combination  *'  for  the  purpose  "  of 
obtaining  an  advance  of  wages,  cor- 
rectly described  the  offence  by  the 
words  "  for  the  purpose,''  though 
the  description  of  offence  referred 
to  in  the  4th  section  was  described 
in  the  $d  section  to  be  *'  any  com- 
bination to  obtainj"  the  words  **for 
the  purpose,*'  and,  **  to  obtain,*' 
being  synonymous.  Rex  t.  Ridgway^ 
S  G,  4.  Page  38 

5.  The  statute  12  Geo,  2.  c.  S8.  s.  5, 
against  deceitfol  gaming,  requires 
reaaonabU  notice  of  appeal  to  the 
Sessions  against  a  conviction,  but 
the  notice  may  be  by  parol,  or  in 
writing;  its  reasonableness,  in  point 
of  time,  is  for  the  Justices  at  Ses- 
sions to  determine.  Rex  y.  The  Jus- 
tices of  Surrey y  3  G.  4.  46 

See  Certiorari,  1.3.— Churchwar- 
dens   AND    OVERSKERS. — COUNTV 

KATE,t2. — Mandamus,i.S. — Puor 
Rate,  7. — Settlement,  i, 

SETTLEMENT. 

1.  On  a  q  nest  ion  of  emancipation,  the 
Court  laid  down  this  general  rule, 
in  order  to  exclude  discussions  in 
particular  cases  in  future,  **  that  no 
emancipation  is  effected,  during  mi- 
nority, excepting  by  marriage,  be- 
coniina^  the  head  ot*  another  family, 
or  contracting  a  relation,  such  »s 
wholly  and  permanemly  to  exclude 
the  father's  control."  Rex  v.  Wi/- 
mington,  3  6.  4.  64 

2.  Pauper  took  a  tenement  on  fist 
May,  under  a  written  agreement, 
and  did  not  actually  take  posMession 
until  4th  June,  but  paid  rent  from 
the  date  of  the  agreement : — Held, 
that  he  did  not  come  to  settle  until 
the  4th  June,  and  consequently  that 
the  settlement  was  concluded  by 
59  Geo.  3.  c.  50,  which  passed  on 
2d  July,  although  he  afterwards  re- 
sided more  than  forty  days.  Rex  v. 
Brighthelmstoney  3  G.  4.  74 

S.  The  daughter  of  Irish  parents, 
pregnant  of  a  child  likely  to  be  born 
a    bastard,  and    therefore    actually 


SETTLEMENT. 

chargeable  by  35  Geo,  3.  c.  101  • 
s.  6,  may  be  removed  to  her  birtb 
settlement  in  EnrUmd,  though  on* 
emancipated,  and  the  head  of  the 
family  does  not,  through  her,  be* 
come  chargeable  by  force  of  59  G.  3. 
c.  If.  s.  33,  so  as  to  render  the 
whole  family  removeable  to  Irtlamd* 
Rex  V.  Whitehaven,  3  G.  4.      Page  97 

4.  A  parbh  apprentice  assigned  (be- 
fore the  passing  of  56  Geo.  3.  c.  139) 
by  an  old  to  a  new  master,  by  con- 
sent in  writing,  but  without  the  con- 
sent of  two  Justices,  as  required  by 
32  Geo.  3.  c.  57,  gains  a  settlement 
by  service  with  the  second  master, 
under  the  contract  with  the  original 
master.     Rex  v.  Barlestone,  3  G.  4. 

103 

5.  An  extra- parochial  district  having 
been  erected  by  a  local  Act  of  Par- 
liament, into  a  new  township,  and 
it  was  declared  that  it  should  from 
thenceforth  provide  for  its  own  poor, 
and  be  subject  to  the  same  regula- 
tions as  were  incident  to  other  town- 
ships in  the  same  county: — Held, 
that  a  pauper  bastard,  bom  witliin 
the  district,  before  it  was  erected 
into  a  township,  was  nbt  removeable 
to  the  new  township,  as  the  place 
of  his  birth  settlement.  Rtx  v.  Oak" 
mere,  3  G.  4.  109 

6.  Where  a  person  rented  and  resided 
on  a  tenement  of  9/.  10«.  a-year, 
and  during  the  same  time  contract- 
ed by  the  year  for  two  ponds,  or  for 
the  rushes  and  flags  growing  therein 
^he  being  by  business  a  cbiir  bot- 
tomer),  the  owner  of  the  pond  re- 
serving to  himself  the  use  of  the 
water  as  he  thought  proper,  the 
rent  agreed  for  being  5f.  a-year  for 
one  pond,  and  5s.  and  two  door 
mats,  of  the  value  of  U.,  for  the 
other: — Held,  that  he  thereby  ac- 
quired a  settlement.  Rex  v.  The 
Inhabitants  of  AU  Saints  in  Cam- 
bridge,  3  G.  4.  133 

7.  An  intestate  dies  seised  of  a  lease- 
hold cottage,  leaving  hu  wife  and 
three  daughters  him  surviving.  The 
wife  obtains  letters  of  administra- 
tion, but  makes  no  distribution  of 
her  husband's  effects.  The  husband 
of  one  of  the  daughters  is,  with 
permission  of  the  administratrix,  let 
into  possession  of  the  cotts^e,  and 
he  and  his  wife  reside  therein  for 
some  years,  until  they  become 
chargeable  to  the    parisb,  without 
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paying  any  rent,  which  daring  that 
time  was  paid  by  the  adniiniatra- 
trix: — Held,  that  the  paaper  had 
not  snch  an  estate  in  the  premises 
that  a  Court  of  Equity  would  have 
decreed  a  conveyance,  and  clothed 
him  with  the  legal  title,  so  as  to 
confer  a  settlement  by  an  irremove- 
able  residence  of  forty  days.  Rex 
V.  Tki  InktUtilmUM  rf  BerkMweU, 
4  G.  4.  Pagt  267 

8.  Where  a  minor  enlisted  into  the 
Royal  Marines,  and  having  been 
discharged  from  the  service  at  the 
end  of  the  war,  before  he  attained 
twenty-one,  returned  to  his  father's 
family :— Held,  that  he  was  not 
emancipated.  Rex  v.  The  InkabU- 
oMis  of  Rotherfield  Grey§,  4  G.  4. 

294 

9.  Renting  a  house,  and  letting  part 
of  it  off  to  a  lodger,  is  holding  a 
separate  and  distinct  dwelling-house 
within  the  statute  o9  Ge:  3.  c.  60, 
so  as  to  confer  a  settlement.  A 
tenemeni,  within  the  meaning  of  that 
statute,  may  consist  of  house  and 
land  taken  at  different  times,  and 
of  different  persons,  provided  the 
whole  annual  rent  amounts  to  10/., 
and  the  land  and  house  be  in  the 
same  parish.  Rex  v.  Tke  InhahU- 
anis  of  North  CoUingham,  4  G.  4. 

393 

10.  At  the  end  of  a  year's  service  in 
the  parish  of  \.,  a  master  being 
about  to  remove  into  the  parish  of 
B.,  said  to  his  servant,  '*  would  yon 
like  to  go  with  me  thither?"  Ser- 
vant said,  ^*  he  had  no  objection." 
Master  replied,  **  I  fear  you  are 
scarcely  strong  enough  for  the  work 
there,  but  try."  The  servant  went 
into  B.,  and,  after  serving  his  master 
for  six  weeks,  the  latter  asked  him 
what  wages  he  expected  ;  to  which 
he  answered.  *'  what  you  please." 
The  master  then  said  he  would  give 
him  the  same  as  the  year  before; 
with  which  he  was  satisfied,  and  re- 
mained in  the  service  until  MUhael- 
masy  miuus  ten  days  ;  for  which  pe- 
riod the  master  deducted  a  propor- 
tionate amount  of  wages: — Held, 
that  this  was  a  conditional  hiring, 
and  conferred  a  settlement  on  the 
servant.  Rex  v.  The  inhabitantt  of 
Northwoldj  4  G.  4.  413 

11.  A  pauper  was  hired  as  a  labourer 
ill  hujibandry  to  serve  a  farmer, 
under  an  agreement  that  he  was  to 


have  yearly  wages,  and  his  master 
either  to  find  him  two  cows,  or  pro- 
vide himself  with  two,  and  to  feed 
them  on  hi$  wuitter*8  furm.  The  pau- 
per bouglit  one  cow,  and  his  roaster 
found  him  another,  both  of  which 
were  fed  during  the  summer  in  his 
master's  pasture,  and.  In  the  winter, 
were  kept  in  his  master's  atraw 
yard,  and  fed  with  hay  grown  upoo 
the  farm.  The  pasture  and  the  hay 
feeding  were  respectively  worth 
bl,  be.  a-year :— Held,  that  the  pau- 
per did  not  gain  a  settlement  by 
renting  a  tenement  of  10/.  value. 
Alitery  if  the  contract  had  been  that 
the  cows  were  to  be  puflitre  fed* 
Rex  V.  The  Inhabiiwute  rf  SuUw 
Saint  Edmundi,  4  G.  4.        Page  4t4 

19.  A  testator  charged  his  manor  and 
lands  with  an  annuity  of  tO/.,  to  be 
paid  by  tru^ttees  to  a  parish  tchodl- 
manter,  to  be  nominated  by  the  per- 
son or  persons  who,  for  the  time 
beinff,  should  be  entitled  to  the  pot- 
sesitioii  of  the  manor.  In  pursuance 
of  the  will,  a  school-master  was  ap- 
pointed, and  received  the  annuity  lor 
seven  years,  during  which  time  he 
had  possession  of  a  house  (rent  free, 
but  worth  10/.  a  year),  which  was 
assigned  to  him  as  his  residence  in 
the  character  of  schoolmaster:— 
Held,  that  such  residence  gained 
him  a  settlement  within  IS  A  14 
Car,  ty  though  by  the  terms  of  the 
will,  he  was  liable  at  any  time  to  be 
dismissed  from  the  office  of  school- 
master, at  the  will  and  pleasure  of 
the  donor.  Rex  v.  The  iMhrnbitemti 
qf  Lakenhealhy  4  G.  4.  433 

13.  A  parish  apprentice  bound  for 
nine  years,  having  served  for  six, 
asked  his  mistress  leave  to  go  into 
another  service,  to  which  she  con- 
sented, saying  she  was  not  ajjalnst 
it,  if  he  could  better  himselfT  He 
then  hired  himself  as  a  vearly  ser- 
vant to  a  master  in  another  parish, 
and  informed  his  mistress  of  the 
fact,  to  which  site  said,  *'  Very  well, 
I  am  not  against  it."  In  a  few  daya 
he  went  to  bis  new  place,  and  in 
about  a  fortnight  returned  to  bis 
mistress  for  his  clotlies,  who  said  she 
hoped  he  liked  his  new  place,  and 
he  said  he  did  : — Held,  that  this  was 
not  such  a  consent  on  the  part  of 
the  mistrvs/^  as  would  give  the  pau- 
per a  settlement  under  the  Inden- 
ture in  the  parbh  where  the  new 
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master  resided.    Rex  v.   The  InhM- 
hitmit  ^  Whitchurchy  4  G.  4. 

Page  45« 

14.  A  panper  was  hired  as  ground- 
keeper  and  his  roaster  agreed  to 
give  him  20/.  a-year  wages,  a  cottage 
to  live  in,  and  the  joist  and  whole 
profits  of  one  cow,  K>r  his  own  ser- 
vices, and  the  sum  of  28/. ;  and  the 
joist  and  whole  profits  of  another 
cow,  in  consideration  of  his  lodging 
and  maintaining  in  the  cottage  two 
of  his  master's  labourers.  The  con- 
tract being  entire,  and  the  annual 
value  of  the  lands  on  which  the  two 
cows  were  depastured  being  more 
than  10/.:— Held,  that  he  gained  a 
settlement  by  renting  a  tenement 
within  the  meaning  of  the  statute. 
Hex  V.  The  Inhabhanta  qf  Cherry 
WiUinghaniy  4  G.  4.  472 

15.  The  lord  of  a  manor  gave  G.  a 
license  in  writing  to  build  a  house 
on  the  waste,  which  he  built  accord- 
ingly, and  sold  it  to  B.,  who  again 
iold  it  to  7.  for  30/.  T.  occupied 
the  house  for  five  years,  and  paid 
annually  one  shillini:  to  the  lord, 
and  then  re-sold  it  for  S4L  :— Held, 
that  T.  did  not  purcha^ie  snch  an 
estate  or  interest,  either  legal  or 
equitable,  as  to  gain  a  settlement  by 
•virtue  of  9  Geo,  l.  c.  7.  s.  6.  Rex 
▼.  The  Inhabitants  of  Hagwcfthing- 
ham,  4  G.  4.  476 

SHERIFF. 

The  Court  will  not  give  a  sheriff  direc- 
tions how  he  shall  dispose  of  pro- 
gerty  remaining  in  his  hands,  which 
as  been  seized  in  execution  towards 
the  payment  of  a  fine  upon  a  de- 
fendant convicted  of  a  blaiiphemons 
libel;  but  if  the  sheriti'  has  made 
an  improper  return,  it  may  be 
quashed.    Rex  v.  CarlUe,  4  G.  4. 

129 

See  Jury. 

SMUGGLERS. 

The  statute  57  Geo,  3,  c.  87.  s.  5. 
enacts,  that  when  any  person  of- 
fending asainst  the  same,  or  any 
other  Act  relating  to  the  customs  or 
excise,  shall  be  arrested,  he  is  to  be 
conveyed  before  one  or  more  Jus- 
tice* of  the  Peace,  "  residing  near 
<a  the  port  or  place  into  which  the 
9m*ggUmg  vessel  is  carried^  or  near  to 


the  place  where  amff  such  persom  shaU 
be  so  taken  or  arrested."  Where  two 
persons  were  apprehended  in  a~ 
smuggling  boat,  under  this  Act, 
whilst  afloat  in  the  port  of  F.,  which 
had  an  exclusive  local  jurisdiction, 
and  after  being  taken  on  shore  and 
detained  two  days  there,  were  car- 
ried on  board  again  and  conveyed 
into  another  port,  where  they  were 
convicted  by  Justices  of  another  jn* 
risdictioo.  SembUf  that  snch  con* 
viction  was  illegal. 

If  by  the  same  statute  Justices  of 
one  local  jurisdiction  have  authority 
to  convict  for  an  offence  committed 
witliin  another,  such  authority  must 
appear  upon  the  face  of  the  convic- 
tion. Therefore,  where  Justices  of 
the  port  of  D,  convicted  for  an  of- 
fence committed  in  the  port  of  F., 
which  had  an  exclusive  jurisdiction, 
without  shewing  on  the  face  of  the 
conviction  that  they  had  authority 
to  do  so,  the  conviction  was  quash- 
ed.   Ex  parte  Kite,  5  G.  4. 

Page  tt% 

See  Habeas  Corpus. 

STATUTES— CITED  OR  COM- 
MENTED ON. 

Richard  S. 
1.  c.  3.    Prisoner.  150. 174 


Henry  7. 
3.  c.  3.    Prisoner. 

PhiUp  and  Mary, 

1  &  2.  c.  13.    Prisoner. 

2  &  3.  c.  10.    Prisoner. 


150. 189 


150.  174 
190 


Elixabeth, 
31.  c.  4.    Prisoner.  153. 1 91 


43.  c.  2.    Poor. 

James  !• 
4.  c.  1.    Prisoner. 


301. 343.  385 


153 


Charles  2. 

13  &  14.    Jnstices.  20 
c.  12.    Settlement.    426. 433 


WUUam. 

3^4.  c.  11.    Justicet* 
7  4{  8.  c.  6.    Tithei. 


to 
455 


STATUTES. 


TITHES. 


Ml 


IfttttomS. 

9  &  10.  c^  11 .  Settlement  Pugt  105 
■  c,  15.    Indictment.  S55 

Aunt, 

1.  St.  2.  c.  9.    Prisoner.  17f.  191 

5.  C.I  4.  8.  4.     Game.  376 

7.  c.  12.     Ambassador.  441 

9.  c.  to,  s.  5.  Court  of  Requests.  859 
*-  c.  25.    Conviction.  579 

George  \, 

9.  c.  7.  s.  5.  Settlement.  476 
12.  c.  54.  s.  3.    Manufactnren.      114 

George  f  • 

12.  C.S8.  s.  5.    Gaminif.  64 

—  c.  34.S.  3.  Mannfactnrers.  114 
22.  c.  27.  s.  12.  Manufacturers.  114 
24.  c.  44.  s.  1.    Jnnticeof  Peace.    502 

—  c.  44.  8.6.    Trespass.  30.31 

Georges* 

10.  c.  16.  8. 15.    Election.  8 

13.  c.  78.  8.  34.    Highway.  369 

—  c.  78.  8.  60.    Justice  of  Peace. 

290 
8.  80.    Highway.  486 

17.  c.  56.  8.  22.    Manufacturers      114 

18.  c.  25.  s.  5.    Constables  Accounts. 

118 

22.  c.  83.  8.  42.    Poor.  213 

—  c.  38.    Court  of  Requests.       232 

23.  c.  44.  Poor.  256 
26.  c.  38.  s.  8.    Court  of  Requests. 

232 
50.  c.  24.    Sheriff.  412 

32.  c.  57.    Settlement.  103 

33.  c.  54.  8.  2.  Benefit  Societies.  101 
35.  c.  101.  8.  6.  Settlement.  97 
39.  c.  85.  Embezzlement.  359 
39  &  40.  c.  99.    Pawnbroker.  l 

c.  102. 106.    Conviction.   38 

41.  c.  109.    InclosureAct.  193 

49.  c.  68.  8.  5.  Bastardy.  t96 
^^  c.  68.  8.  5.    Bastardy.               281 

50.  c.  49.    Overseers.  51. 256 

52.  c.  65.    Embezzlement.  562 

53.  c.  127.  8.  3.    Tithes.  455 

55.  c.  51.  8.  1.    County  Rate.  77 

—  c.  68.  s.  2.    Highway.       139.  464 

—  c.  137.  8.  6.    Poor.  213 

56.  c.  139.    Settlement.  103 

57.  c.  87.  8.  5.  Smugglers.  222 
— -  c.  87.  8.  6.    Customs.  55 

58.  c.  70.  8.  4.    Expenses.  564 

59.  c.  12.  8.  55.    Settlement.  27 

—  c.  50.  Settlement.  432 
^  c.50.    Settlement*              74.595 


George^. 

1.  c.  54.    Trespass.  Page  50f 

1.  c.  56.    Malicious  Ii^nry.  67 

1  &  2.  c.  118. 8.  4a    Commitment.  59 

SUPERSEDEAS. 
£f«e  Session  8yl. 

TENEMENT. 
See  Sbttlbmb!«t,2.  6. 9. 11.  It.  14. 

TITHES. 

V^y  7  it  ^  W.  5.  c.  6,  a  tnmnmry  re- 
medy is  given  before  two  Jnsticea 
for  the  recovery  of  small  tithea,  un- 
der tkte  value  of  40#.  [increased  to 
lOZ.  by  53  Geo.  5.  c.  127.  s.  5.]  ;  by 
8.  7,  which  xives  an  appeal  to  the 
Sessions,  the  eeriiaran  Is  taken 
away,  **  unless  the  title  of  the  tithes 
should  be  in  question ;"  and  by  s.  8, 
if  anv  person  complained  against 
for  subtracting  litlies,  should  Insist 
before  two  Justices,  upon  any  pre- 
scription, composition,  or  mote  i/e- 
ctmnadt,  agreement  or  tUle^  in  or- 
der to  free  himself  from  the  tithes 
claimed,  and  deliver  the  same  In 
writing  to  tlic  Justices,  •ubscribed 
by  him,  and  should  give  the  party 
complaining  security,  to  the  satis- 
faction of  the  Justices,  to  pay  all 
costs  and  damages,  as  upon  a  trial 
at  law,  to  be  bad  for  that  purpose 
in  any  superior  court,  should  be 
given  against  him  ;  in  case  the  pre- 
scription, &c.  should  not  upon  such 
trial  be  allowed,  in  such  case  the 
Justices  should  forbear  to  give  any 
judgment  of  the  matter,  and  the 
party  complaining  should  be  at  li- 
berty to  prosecute  him  for  the  sub- 
traction in  any  Court  In  which  he 
might  have  sued  before  tlie  act. 
Qwane^  whether  by  this  act  the  Jus- 
tices have  jurisdiction  to  try  a  mo- 
dusdecimnndii  At  all  events,  where, 
aftef  snmmons  and  appearance,  two 
Justices  made  an  order  under  this 
statute  upon  a  defendant  to  pay  the 
value  of  certain  small  tithes,  and 
upon  the  trial  of  an  appeal  against 
the  order,  the  defendant  then, /or 
the  fint  time,  offered  evidence  of 
a  modui  decimandi,  which  was  re- 
jected :— Held,  that  the  Sessions  did 
right,  and  that  if  the  defendant 
meant  to  avail  himself  of  a  modas 


5tt 


TRESPASS. 


aA  groniid  of  defence,  he  watboaiid 
to  submit  his  evidence  to  the  two 
J  nstires  in  the  first  instanre.  Rex 
▼.  J^ertft  4  G.  4.  Pogt  455 

Ste  Highway,  3. 

TOLL. 

To  support  ■  claim  of  tell  traverse,  a 
•pecial  consideration  need  not  be 
ibewn.  Where  to  trespass  for  dis- 
trainiM  goods  brought  to  the  mar- 
ket of  ^  for  tolls  dae  in  respect 
thereof,  the  defendant  justified  the 
dittresa  by  shewing  a  prescriptive 
right  as  lord  of  the  manor  of  F.  of 
which  the  town  of  F.  formed  a  part, 
to  take  a  certain  reasonable  toll  for 
goods  brought  within  the  town  for 
the  purpose  of  being  there  deli- 
verea,  and  in  fact  delivered,  and 
averred  certain  special  considera- 
tions for  taking  the  toll,  to  which 
the  plaintiff  was  no  party ! — Held, 
after  verdict,  that  the  prescriptive 
right  of  soil  in  the  manor,  (the  toll 
being  coeval  therewith)  was  a  suffi- 
cient general  consideration  for  the 
toll,  as  a  toll  traverse,  the  plaintiff 
having  brought  and  delivered  goods 
within  the  manor.  Rickturd*  v.  Ben- 
ndly  4  G.  4.  t6t 

Se€  Mamdamub,  t. 

TRESPASS. 

"Where  the  plaintiffs,  who  were  em- 
ployed as  contracton,  to  complete  a 
navigable  canal,  had  erected  a  dam 
composed  of  piles  of  earth,  with  the 
consent  of  the  owner  of  the  soil : — 
Held,  that  they  might  maintain  tres- 
pass against  tlie  defendant  for  break- 
ing and  destroying  the  same,  and 
that  case  would  not  lie.  Dyson  and 
muther  v.  ColUck  and  others^  S  G.  4. 

7 

Sf»  JuiTics  OF  Peace,  f. — Mamda- 
MUffy  9.— Prisoner.-— Toll. 


WORKMEN. 

TROVER. 
See  Pawvbroker. 

TURNPIKE. 
See  Mandamus,  f. 

UNDERWOOD. 
iS!m  Poor  Rate,  1. 

WAGES. 
See  Certiorari,!.— Session t,  4. 

WARRANT. 

See  Habeas  Corpus.»Ju8Ticb  of 
Peace,  t.—*PooR  RATB^r. 

WATER. 
See  Ratb. 

WITNESS. 

1.  Whether  a  conviction  for  a  conspi* 
racy  to  commit  a  fraud,  disqualiliet 
the  convict  firom  giving  evidence  in 
a  Court  of  Justice ?  Such  a  witness 
received,  per  J66oa,  C.J.  at  Nisi 
Prius,  doubthigly.  Crmelker  ▼• 
Hopwoed  and  eikere,  9  G.  4. 

Pi^S44 

«.  A  witness  attending  to  give  evi- 
dence In  a  Court  of  Justice,  who  ab- 
sconded from  his  bail,  may  be  re- 
taken by  the  bail  In  Court,  and  he 
is  not  protected  by  his  subpoena. 
Horn  V.  Swiitford^  S  G.  4.  S51 

See  Counsel.— EzPENtBS. 

WORKHOUSE. 

See  Poor,  9. 

WORKMEN. 
See  Certiorari,  t.— SBttioBS,  4. 


END   OF  THE  FIRST  VOLUME. 
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